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PREFACE. 


In  the  present  edition  there  axe  certain  altera- 
tions of  arrangement  and  some  new  matter,  to 
"which  it  is  desired  to  call  the  attention  of  the 
reader.  The  first  Chapter  of  the  former  edition 
is  expanded  and  subdivided  ;  it  is  now  repre- 
sented by  Chapters  I.,  11.,  III.,  V.  and  X.  In 
Chapter  X.,  which  deals  with  the  rule  as  to  divi- 
sion of  loss,  some  early  unreported  decisions  of 
the  Admiralty  Court,  and  of  the  Court  of  the 
Judges  Delegates  upon  appeal  from  the  Admi- 
ralty, are  referred  to.  These  cases,  which  are  of 
historical  interest,  and  may  prove  to  be  of  some 
legal  importance,  it  is  proposed  to  include  in  a 
collection  of  early  Admiralty  cases  now  in  the 
course  of  publication  by  the  present  writer.  To 
this  collection  occasional  reference  is  made  in  the 
following  pages. 

With  the  exception  above  referred  to,  the  ar- 
rangement of  the  present  edition  follows  that  of 


Tl  PREFACE. 

ite  predecessor.  The  expansion  of  Chapter  I, 
together  with  the  incorporation  of  the  numerous 
and  important  decisions  of  the  past  five  years, 
has  necessitated  a  considerable  increase  in  the 
bulk  of  the  book.  This  has  been  further  in- 
creased by  the  recent  additions  to  the  Statutory 
Regulations  for  preventing  Collisions  at  Sea. 
The  growing  complexity  of  this  Code  demands 
the  serious  attention  of  seamen. 

11,  Stone  BxriLDnras,  Likooln's  Inn, 
25th  April,  1885. 


TABLE  OF  CONTENTS. 


PAGE 

Chap.  I.  Neouoence      -           -           -           -           .  i 

n.  PEEBUMFnOir  OF  FATILT        -              -              -       -  41 

III.  Liability  fob  bajcaoes — Peesoks  entitled 

TO  BECOYEB     -               -               -               -               -  64 

rv.  BAjcAGEa— Costs    -          -          -          -     -  106 

V.  Divisioir  OF  LOSS          -          -          -          -  126 

VI.  LnoTATioir  of  liability   -          -          -     -  165 

YH.  Tuo  Aim  TOW    -          -          -          -          -  189 

Yin.  FOBEIGW  SHIPS— FOBEIGH  LAW         -              -       -  208 

IX.   COMPTTLSOBY  PILOTAGE  ...              -  226 

X.  Collision  with  befebence  to  (1)  the  ship- 
owneb's  liability  as  cabbieb;   (2)   the 

OONTBACT    OF    INSXTBANCE  —  CbIMINAL    AND 

OTHEB  00NSEQT7EN0ES  OF  COLLISION           -       -  275 

XI.  The  Eegxtlations  fob  pbeventing  Collisions 

AT  Sea          -          -          -          -          -  296 


APPENDIX 465 


TABLE  OF  CASES. 


A. 

FAOB 

"  A.  B.  Wetmore,"  The,  and  The  "  Epsilon,"  6  Bened.  147    201 

'*  Abraham,"  The,  2  Asp.  Mar.  Law  Cas.  34  ;  28  L.  T.,  N.  S.  775. .     30 

"  Acacia,"  The,  4  Asp.  Mar.  Law  Cas.  254 80 

•*ActBBon,"The,  1  Sp.  E.  &  A.  176   38 

"Active,"  The,  6  L.T.,N.S.  773    36,  119 

"  Ada,"  The,  and  The  "  Sappho,"  27  L.  T.,  N.  S.  718 ;  1  Asp.  Mar. 
Law  Cas.  475 ;  on  app.  28  L.  T.,  N.  S.  825 ;  2  Asp.  Mar.  Law 
Cas.  4 432 

Addison  v.  Orerend,  6  T.  R.  766 , 104 

"  Admiral  Boxer,"  The,  Swab.  Ad.  193    246 

"  Adriatic,"  The,  3  Asp.  Mar.  Law  Cas.  16 ;  33  L.  T.,  N.  S.  102.  .60,  330 

"  Adventure,"  The,  and  The  "  Supply,"  Marsingill  e.  Taylor       . .     136 

African  Steam  Ship  Co.  v.  Swantzy,  2  K.  &  J.  660 ;  25  L.  J.  Ch. 
870;  27L.  T.  248;  4  W.  R.  210    125,  170,  180,  184 

«' Agra,"  The,  and  The  "Elizabeth  Jenkins,"  L.  R.  1  P.  0.  501 ;  36 
L.  J.  Adm.  16  ;  16  L.  T.,  N.  S.  755  ;  16  W.  R.  736  ....118,  414,  416, 

431,  432 

"  Agrioola,"  The,  2  W.  Rob.  10 243,  266,  269 

"  Aid,"  The,  6  P.  D.  84  ;  4  Asp.  Mar.  Law  Cas.  432 ;  50  L.  J.  Ad. 
40;  44  L.  T.,  N.  S  843  ;  29  W.  R.  614   39 

"  Aimo,"  The,  and  The  "  Amelia,"  2  Asp.  Mar.  Law  Cas.  96 ;  29 
L.  T.,  N.  S.  118;  21  W.  R.  707 10,  3C3,  367,  416 

Aitchison  v.  Lohre.    See  Lohre  r.  Aitchison. 

"  Alabama,"  The,  and  The  "  Gamecock,"  2  Otto,  695 . .  100, 153, 198,  279 

"  Albert  Edward,"  The,  44  L.  J.  Ad.  49 ;  24  W.  R.  179  .  .2,  30,  83,  112 

Aldiich  V,  Simmons,  1  Stark.  214 65 

"  Aleppo,"  The,  14  L.  T.,  N.  S.  228 ;  35  L.  J.  Ad.  9    36 

"  Alexander,"  The,  1  Dods.  278 , 78 

"  Alexandria,"  The,  L.  R.  3  A.  &  E.  574 ;  41  L.  J.  Ad.  94  ;  27  L.  T., 
N.  S.  666    64,  99 

"Aline,"  The,  1  W.  Rob.  Ill 76,  79—81,  166 

«•  AUwal,"  The,  1  Sp.  E.  &  A.  96  42 

"Allan,"  The,  and  The  "Flora,"  2  Mar.  Law  Cas.,  O.  S.  386;  14 
L.T.,  N.  S.  860 425,447 

"  Alne  Hohne,"  The  (No.  1),  47  L.  T.,  N.  S.  309  . .  79,  81,  84, 104, 175, 

184 

"Alston,"  The,  7  P.  D.  49  ;  46  L.  T.,  N.  S.  208  ;  30  W.  R.  707 ;  4 
Asp.  Mar.  Law  Cas.  509 ;  on  app.  8  P.  D.  5 ;  48  L.  T.,  N.  S.  469  ; 
6  Asp.  Mar.  Law  Cas.  43 466,  499 


Z  TABLE  OF  CASES. 

PAOB 
"  Altyre,»'The,  Ad.  Div.  27th  Feb.  1886     121 

"  Amalia,"  The,  CaU  v,  Papayanni,  Br.  &  Lush.  161 ;  1  Moo.  P. 
C.  C,  N.  S.  471 ;  32  L.  J.  Ad.  191 ;  12  W.  E.  24 ;  8  L.  T., 
N.S.  806 88,  173,184,218 

.  34  L.  J.  Ad.  21 ;  6  N.  R.  164,  note   180 

and  The  "  Catherine  Maria,^' Holt,  87 361 

"  Ambaasador,"  The,  2  P.  D.  37,  note    11,  97 

"  Amelia,"  The,  23  L.  T.,  N.  S.  544 ,.  121 

«  America,"  The,  3  Bened.  424 ;  10  Blatchf.  166 ;  2  Otto,  432.. 6,  9,  812, 

373,  433,  438 

"  American,"  The,  and  The  "Syria,"  Union  Steamship  Co.  v.  Owners 
of  The  "  Aracan,"  L.  R.  4  A.  &E.  226 ;  43  L.  J.  Ad.  24  ;  31 L.  T., 
N.  S.  42 ;  22  W.  R.  846  ;  on  app.  L.  R.  6  P.  C.  127 ;  43  L.  J.  Ad. 
30 ;  22  W.  R.  927 ;  31  L.  T.,  N.  S.  42.  .175,  189—193,  315,  316,  322, 

326,  380,  432 

"  Andaluflian,"  The  (launch),  2  P.  D.  231 ;  46  L.  J.  Ad.  77. . 39,  466, 467 

(limited  liabili^),  3  P.  D.  182 ;  47  L.  J.  Ad. 

66;  39  L.  T.,  N.  S.  204  ;  27  W.  R.  172 173,176,  180 

"  Anglo-Indian,"  The,  3  Asp.  M.  L.  C.  1 ;  33  L.  T.,  N.  S.  233  ;  23 
W.  R.  882 317,  344,347 

"Ann  and  Mary,"  The,  2  W.  Rob.  189 87,  39,  92,  860 

"Annapolis,"  The,  and  The  "Golden  light,"  Lnsh.  366;  1  Mar. 
Law  Cas.,  O.  S.  133  ;  6  L.  T.,  N.  S.  692    201,  246 

and  The  "Johanna  Stoll,"  Lush.  296;  30  L.  J. 

Ad.  201 ;  4  L.  T.,  N.  S.  417    208,  218,  227,  229,  266 

"Anne  Caroline,"  The,  2  Mar.  Law  Cas.,  0. 8.  208 ;  2  Wall.  638.  .869,  430 

"Annie  Lindsay,"  Tho,  6  Bened.  290;  14  Otto,  186 361 

Anonymous  Case,  1  Camp.  616,  note , 36 

: 5Taunt.605    284 

"  Araby  Maid,"  The,  Times  newspaper,  16th  Deo.  1880   328 

"  Araxes,"  The,  and  The  "Black  Prince,"  General  Lx)n  Screw  Co. 
V.  Moss,  16  Moo.  P.  C.  C.  122;  6  L.  T.,  N.  S.  39    313,  373,  432 

"  Arbutus,"  The,  2  Mar.  Law  Cas.*,  O.  S.  136  ;  11 L.  T.,  N.  S.  208.  .227, 

262 

"  Argo,"  The,  Swab.  Ad.  462    20,  22,  161,  241,  243,  247,  248 

"Ariadne,"The,  2Bened.  472;  13  WaU.  476    63,  438 

• .    See  Little  r.  Bums. 

"Arklow,"  The,  Emery  t?.  Cichero,  9  App.  Ca.  136 ;  6  Asp.  Mar. 
Law  Cas.  219    46 

Armstrong  v.  Lancashire  and  Yorkshire  Rail.  Co.,  L.  R.  10  Ex.  47. .  104 

"Arthur Gordon,"  The,  and  The  "Lidependence,"  Maddox v,  Fisher, 
Lush.  270;  14  Moo.  P.  C.  C.  103;  4  L.  T.,  N.  S.  663 ;  9W.  R.  682..6, 

9,  169,  871,  372,  876,  378,  432,  439,  449,  464,  459 

"Athol,"The,  1  W.  Rob.  374    98 

Atkinson  v,  Newcastle  and  Gateshead  Waterworks  Co.,  2  Ex.  D.  441 ; 
86  L.  T.,  N.  S.  761 ;  25  W.  R.  794  ;  46  L.  J.  Ex.  776 460 

"Atlas,"  The,  2  W.  Rob.  602    , 244,  246 

2  Mar.  Law  Cas.,  O.  S.  Dig.  1480   446 

10  Blatchf.  469 ;  3  Otto,  302 100,  198,  279,  437 


TABLE  OF  CASES.  XI 

PAOB 
Attlee  «.  The  Packet  Co.,  21  Wall.  389 83 

Attorney-General  v.  Case,  3  Price,  302    256,  266 

V.  Noratedt,  3  Price,  97 80 

Attwood  V.  Sellar,  5  Q.  B.  D.  286  294 

•*  Axirora,"  The,  and  The  "Eohert  Ingram,"  Luah.  327 318 

Australian  Direct  Steam  Nayigation  Co.,  In  re,  L.  B.  20  Eq.  325 ; 
44L.  J.  Ch.  676    77,  81 

"  Avenir,"  The,  9  P.  D.  84  ;  32  W.  R.  755 ;  50  L.  T.,  N.  S.  612  . .     84 

B. 

"  Bahia,"  The,  Br.  &  L.  61 , 103 

"  Baltic,"  The,  2  Bened.  452    31 

Baiclay  p.  CacuUa  j  Qana,  3  Dongl.  389 275 

BarlEerr.  Highley,  11  W.  B.  968    100 

Barwick  v.  English  Joint  Stock  Bank,  L.  K.  2  £x.  259 67 

«*Batavier,"The,  2W.  Rob.  407 36,  232,  439 

-  1  8p.  E.  &  A.  378 ;  on  app.  nom.  Netherlands 

Steamboat  Co.  v.  Styles,  9  Hoo.  P.  C.  C.  286  ;  28  L.  T.  429. . .  .37,  82, 

101,  243,  244,  361,  435,  454^  456 

"  Bay  State,"  The,  3  Blatchf .  48 408 

«  Beayer,"  The,  2  Bened.  118 31 

Beilby  9.  Raper,  3  B.  &  Ad.  284 264 

r.  Scott,  7M.  &W.  93 238,  266 

"  Belgic,"  The,  2  P.  D.  57  (note) ;  46  L.  J.  Ad.  58  (note) ;  36  L.  T., 
N.S.  929 25,241,  260 

<<BellaDonna,"The,  Newb.  Ad.610    440 

"  Beller^hon,"  H.H.S.,  3  Asp.  Mar.  Law  Cas.  68 ;  44  L.  J.  Ad.  7 ; 
33  L.  T.,  N.  S.  412    98,463,464 

«*Benare8,"The,  7Not.  of  Gas.  60,  Suppl.;  14  Jnr.  681 79 

.  9  P.B.  16;  6  Aro.Mar.  Law  Cas.  63 ;  63  L.  J.  Ad. 

2 ;  48  L.  T.,  N.  S.  127  ;  32  W.  B.  268 ;  on  app.  5  Asp.  Mar.  Law 
Gas.  171 ;  49  L.  T,  N.  S.  702  ....  7,  50,  308,  318,  387,  388,  394,  420, 

421,  429 

"  Benefactor,"  The,  14  Blatchf .  254    312,  463 

«' Bengal,"  The,  Swab.  Ad.  468 ;  5  Jnr.,  N.  S.  1086 92 

"  Benmore,"  The,  L.  R.  4  A.  &  E.  132 ;  43  L.  J.  Ad.  6 ;  22  W.  R.  190    30 

Bemiet  T.  lif dta,  7  Taunt.  258 237 

"  Berkshire,"  The.    See  The  "  Scotia." 

•*BeryL"  The,  9  P.  B.  4  ;  49  L.  T.,  N.  S.  748  ;  5  Asp.  M.  L.  C.  193  ; 
32  W.  R.  648 ;  on  app.  9  P.  D.  137 ;  33  W.  R.  191 ;  53  L.  J.  Ad.  76 ; 
51 L.  T.  N.  8. 664 ... .  39,  40, 303—306, 373,  382—386,  389,  392,  393,  415 

"  Beta,"  The,  L.  R.  2  P.  C.  447 ;   34  L.  J.  Ad.  76 ;   20  L.  T,  N.  S. 
988;  17W.R.933 116 

2  Mar.  Law  Cas.,  O.  S.  166 ;  12  L.  T.,  N.  S.  1 260 

(speed),  9  P.  D.  134;   61  L.  T,  N.JS.  154;  5  Asp. 

H.  L.  O.  276 ;  33  W.  R.  190    ; 366 

"  Betsey  Caines,"  The,  2  Hag.  Ad.  28   113,  146 


Xll  TABLE  OF  CASES. 

FAQE 

"  Betsy,*'  The,  cited  in  The  "  Panther,"  1  Sp.  E.  &  A.  31,  34,  note. .  361 

Betts  V.  De  Vitre,  L.  R.  3  Ch.  441 ;    37  L.  J.  Ch.  326  ;    18  L.  T., 
N.  S.  166;  16W.  R.  629 68 

"  Bianoa,"  The,  8  P.  D.  91 ;  62  L.  J.  Ad.  66  ;  48  L.  T.,  N.  S.  440 ; 
31W.R.964  191,206 

"  Bilbao,"  The,  Lush.  149  ;  3  L.  T.,  N.  S.  338 79,  211,  228,  249 

'«Biola,"The,5A8p.M.L.C.125;  34L.T.,  N.  S.186;  24W.R.624    38 

"Birkenhead,"  The,  3  W.  Rob.  76    98,  382 

"  Black  Prince,"  The,  Lush.  668 114,  122 

Blanchard  v.  New  Jersey  Steamboat  Co.,  69  New  York  Rep.  292 ....     63 

"  Blenheim,"  The,  1  Sp.  E.  &  A.  286 110,  366,  430 

2  W.  Rob.  421 ;  4  Not.  of  Cas.  393    457 

<*  Blessing,"  The,  and  The  "  John  and  Sarah,"  Milton  c.  Oldford  . .   147 

and  The  "William  and  John,"  Kichener<?.  Cocklin  137 

Blevitt  r.  Hill,  13  East,  13 70 

"  Blossom,"  The,  Abbot,  Ad.  188   438 

Blythet'.  Marsh,  1  McCord,  360 282 

"  Boanerges,"  The,  2  Mar.  Law  Cas.,  O.  S.  239 426 

"  Bold  Buocleugh,"  The,  Harmer  v.  Bell,  7  Moo.  P.  C.  C.  267 ;  19 
L.  T.  436     70,77—81,  85,  88,  91,  92,  169 

iPritch.  Ad.  Dig.  144 436 

"  Bolderaa,"  The,  Holt,  206 447 

"  BoHna,"  The,  3  Not.  of  Cas.  208 9,  30 

"Boroduio,"The,  6  L.  T.,  N.  S.  291    116 

"  Borussia,"  The,  Swab.  Ad.  94 196,  236,  242,  244,  446 

"  Boskenna  Bay,"  The,  and  The  "  Earl  of  Dumfries  "  . . , .  354,  357,  394 

"  Bothnia,"  The,  Lush.  62 ;  29  L.  J.  Ad.  65 ;  2  L.  T.,  N.  S.  160.  .31,  47 

"  Bottle  Imp,"  The,  42  L.  J.  Ad.  48;  28  L.  T.,  N.  S.  286 31 

Boucher  v.  Lawson,  Cas.  temp.  Hardwicke,  85 169,  281 

"Bougainville,"  The,  and  The  "James  C.  Stevenson,"  Beal  v. 
Marchais,  L.  R.  6  P.  C.  316  ;  28  L.  T.,  N.  S.  822  ;  21  W.  R.  653. .   43, 

310,  811,  324,  379,  396,  417,  427 

Bowcher  v.  Noidstrom,  1  Taunt.  668 66 

Bower  v.  Peake,  1  Q.  B.  D.  321 70 

"Bowersfield,"  The,  6  Asp.  M.  L.  C.  266 92 

Bradbum  v.  Great  Western  Rail.  Co.,  L.  R.,  10  Ex.  117 287 

"  Breadalbane,"  The,  7  P.  D.  186 ;  4  Asp.  M.  L.  C.  606 ;  46  L.  T., 
N.  S.  204 46,  346,  365,  368,  372,  400,  401 

"  Breeze,"  The,  6  Bened.  14    162 

"  Bridgeport,"  The,  14  Wall.  1 16  ;  7  Blatchf.  361  .> 440 

6  Blatchf.  3 448 

Brinsmead  v.  Harrison,  L.  R.  6  C.  P.  684 ;  24  L.  T.,  N.  S.  790 ;  40 
L.  J.  C.  P.  281 ;  19  W.  R.  956 ;  on  app.  L.  R.  7  C.  P.  547  ;  41 
L.  J.  C.  P.  190 ;  27  L.  T.,  N.  S.  99 ;  20  W.  R.  784    100 

"  British  Commerce,"  The,  9  P.  D.  128 ;  63  L.  J.  Ad.  72      ........  1 13 

"British  Princess,"  The,  and  The  "Sedmi  Dubrovacki,"  Mitch. 
Mar.  Reg.  March,  1878 60,  62,  217 


^ 


TABLE  OF  CASES.  XUl 

PAOX 
Brown  v.  Mallett,  5  C.  B.  699 ;  17  L.  J.  C.  P.  227 ;  12  Jur.  204  .  .26,  93 

r.  Wilkiiiflon,  15  M.  &  W.  391   166,  169,  170,  177,  187 

"  Buckhuret,"  The,  6  P.  D.  162 ;  4  Asp.  M.  L.  C.  484  ;  61  L.  J.  Ad. 
10 ;  46  L.  T.,  N.  S.  108 ;  30  W.  E.  232 12,  63,  329,  331,  463 

Bailer  r.  Fisher,  3  Eep.  67 277,  282 

Barnard  v.  Aaron,  31  L.  J.  G.  P.  334 72 

Borrell  r.  Simpson,  4  Seas.  Gas.  4th  ser.  177 174 

"  Boshire,"  The,  Ad.  Div.,  24th  March,  1886 159 

Bosk  V.  Bojal  Exchange  Assoranoe  Go.,  2  B.  &  Aid.  73   282 

Butterfieldr.  Bojd,  4  Bktohf.  366 466 

'*  Byfoged  Ghristonaen,"  The,  and  The  "William  Frederick,"  4  App. 
Gas.  669 ;  41  L.  T.,  N.  S.  636 ;  28  W.  R.  233  ;  4  Asp.  M.  L.  C. 
201 4,  7,  4 14,  429 

Byrne  v.  Boadle,  2  H.  &  G.  722 ;  33  L.  J.  Ex.  13  ;  12  W.  R.  279 ; 
9  li.  T.,  N.  S.  450 83 

"  Bywell  Gastie,"  The,  4  P.  D.  219 ;  4  Asp.  M.  L.  G.  207  ;  41  L.  T., 
N.  S.  747;  28  W.  R.  293 4,  6,  119,  377,  408 


G. 

<*  C.  H.  Palmer,"  The,  and  The  "Lamax,"  2  Asp.  Mar.  Law.  Gas. 
94;  29L.T.,N.S.  120;  21  W.  R.  702 4,  6,  318 

"  C.  S.  Butler,"  The,  L.  B.  4  A.  &  E.  238  ;  31  L.  T.,  N.  S.  649 ;  23 
W.  R.  113 300,  461 

■  and  The  "Baltic,"  L.  R.  4  A.  &  E.  178;   43 

Ij.  J.  Ad.  17;  30  L.  T.,  N.  8.  476  ;  22  W.  R.  769 14,  293,  294 

"  Cachapool,"  The,  7  P.  D.  217 ;   4  Asp.  M.  L.  G.  602  ;   46  L.  T., 
N.  8.  171    35,  234,  243,  266,  468 

«  Galabar,"  The,  Moss  r.  The  African  Steam-ship  Go.,  L.  R.  2  P.  G. 
238;  19  L.  T.,  N.  S.  768 243,  245,  437 

"  Calcutta,"  The,  3  Mar.  Law  Gas.,  0.  S.  336 ;  21  L.  T.,  N.  8. 768  . .  430 

"OaIla,"The,  Swah.  Ad.  465 332 

"Calypso," The,  Swab.  Ad.  28 37,  92 

and  The  "  Mississippi,"  Mitch.  Mar.  Reg.  1878 ....     45 

Cambridge,"  The,  and  The  "  Ghase,"  4  Boned.  366    198 

Canada,"  The,  Lush.  686 107 

Cannan  v.  Meabum,  1  Bing.  466 , 170 

Cargo  ex  "  Galam,"  Br.  &  Lush.  181 ;  33  L.  J.  Ad.  97 80 

L.  R.  3  A.  &  E.  568 ;  41  L.  J.  Ad.  89 ;  27  L.  T., 

N.  S.  64 ;  21  W.  R.  664 ;  on  app.  L.  R.  6  P.  G.  134 ;  42  L.  J.  Ad. 

1;  28L.T.,N.S.77;  21  W.R.420    Ill 

Cargo #x  "Capella,"  L.  R.  1  A.  &  E.  356;  16  L.  T.,  N.  S.  800  ....  292 

"  Carl  Johan,"  The  (cited),  3  Hag.  Ad.  186 166,  220 

"  Caiolus  Rotchers,"  The,  3  Hag.  Ad.  343  (note)   6 

"Carrier  Dove,"  The,  Br.  &  Lush.  113 236,  242,  243,  446 

"Carroll,"  The,  1  Bened.  286;  8  WaU.  302 4,  31,  362,  380 

"Carron,"  The,  1  Sp.  E.  &  A.  91 30,  349 


(I 


xiv  TABLE  OF  CASES. 

PAQB 
Ganutlien  9.  Sidebotham,  4  M.  &  S.  77 227,  266,  266 

**  Cartsbum,"  The,  6  P.  D.  36  ;  49  L.  J.  Ad.  14 ;  on  app.  41  L.  T., 
N.  S.  710;  28W.  B.  378;  4  Asp.  M.  L.  C.  202 206 

GaBtrique  v,  Behrens,  30  L.  J.,  Q.  B.  163 226 

■                V.  Imrie,  2  L.  T.,  N.  S.  180  ;  on  app.  L.  R.  4  H.  L.  414 ; 
39L.  J.  O.P.  360;  4  L.  T.,  N.  S.  143;  19  W.  B.  1 224 

"Catalina,"The,  2Sp.  E.  &A.  23    120 

"  Catherine  of  DoYer»"  The,  2  Hag.  Ad.  146    2,  131,  144 

<'  Catherina  Maria,"  The,  L.  B.  1  A.  &  E.  62 ;  12  Jur.  N.  S.  380. .     38 

Catherine  v,  Diokenaon,  17  How.  170 438 

Caton  9.  Bomney,  13  Wend.  387 276 

<<Catterina  Chiazzare,"  The,  1  P.  D.  368  ;  46  L.  J.  Ad.  106 ;  34 
L.T.,N.S.688 224 

**Cayaga,"The,  14  WaU.  270 311,377,402,426 

16WaU.177 , 201 

Cayzor  r.  Carron  Company.    See  The  **  Margaret." 

"Celt,"  The,  3  Hag.  Ad.  321 60,  120,  146,  163 

» '  Ceres, '  *  The,  Swab.  Ad.  260 442 

Chadwick  v.  City  of  Dnblin  Steam  Packet  Co.,  6  EU.  &  B.  771    ....  361 

Chamberlain  p.  Ward,  21  How.  648  63,  438 

"  Chancellor,"  The,  4  Bened.  163    363 

<<  Chanonij,"  The,  1  Asp.  Mar.  Law  Cas.  669 ;  42  L.  J.  Ad.  68 ;  28 
L.  T.,  N.  S.  284 401 

Chapman  v.  Boyal  Netherlands  Steam  Navigation  Co.  (The  **  Sayer- 
nake"),  4  P.  D.  167 ;  40  L.  T.,  N.  S.  433  ;  48  L.  J.  Ch.  449 ;  27 
W.  B.  664  ;  4  Asp.  M.  L.  C.  107   160,  164,  168,  173,  279 

«'  Charkieh,"  The,  L.  B.  4  A.  &  E.  69 ;  42  L.  J.  Ad.  17  ;  28  L.  T., 
N.S.613  221 

L.  B.  8  Q.  B.  197 ;  42  L.  J.  Q.  B.  76 ;  28  L.  T., 

N.  S.  190;  21  W.  B.  437 221 

"  Charles  AmeUa,'^  The,  L.  B.  2  A.  &  E.  330 ;  38  L.  J.  Ad.  17 ;  19 
L.  T.,  N.  S.  429  ;  17  W.  B.  624 77 

<<  Charlotte  Baab,"  The,  Brown  Ad.  463 368,  430,  448,  449 

Chartered  Meroantile  Bank  of  London,  Lidia  and  China  v.  Nether- 
lands India  Steam  Navigation  Co.,  9  Q.  B.  D.  118  ;  31  W.  B.  446 ; 
46  L.  T.,  N.  S.  630  ;  61  L.  J.  Q.  B.  393 ;  on  app.  10  Q.  B.  D.  621 ; 
48  L.  T.,  N.  S.  646  ;  6  Asp.  M.  L.  C.  66  ;  62  L.  J.  Ad.  220  .  .90,  102, 

118,  160,  161,  169,  160,  173,  212,  213,  220,  277—279 

'<  Chase,"  The,  Stnart's  Vice-Ad.  Bep.  Lower  Canada  (1876),  361 . .     82 

Chasteaunenf  i;.  Delange,  7  App.  Cas.  127    66 

"  Cheshire  Witch,"  The,  Br.  &  Lnsh.  362    86 

"  Chieftain,"  The,  Br.  &  Lush.  104 ;  8  L.  T.,  N.  S.  120 ;  82  L.  J. 
Ad.  106;  9  Jut.  N.  S.  388;  32  L.  J.  Ad.  106    79,  84 

"  Chilian,"  The,  4  Asp.  M.  L.  C.  473  ;  46L.T.,  N.  S.  623 63 

"China,"The,  7 WaU.  63   73,  229 

**  Chimaera,"  The,  8  P.  D.  130  (cited) 79 

Christian  v.  Coombe,  2  Esp.  489 38 

**  Christiana,"  The,  2  Hag.  Ad.  183  ;  nom.  Hammond  v.  Bogers,  7 
Moo.  P.  C.  C.  160   211,  218,  233,  237,  241—247,  442,  443 


TABLE  OF  CASES.  XV 

PAOB 
"Christina,"  The,  3  W.  Bob.  27;  nom.  Petley  v,  Gatto,  6  Moo. 
P.  G.  C.  371 196,  199,201,294 

Ghniohward  r.  Pahner.    floe  '*  The  ViTid." 

"CStrof  Antwerp,"  The,  and  The  "Friedrioh,"  Inman  v.  Book, 
L.B.  2  P.  G.  25;  37L.  J.  Ad.25 4,  30,  379,429,  434 

"  CSty  of  Brooklyn,"  The,  1  P.  D.  276 ;  34  L.  T.,  N.  8.  932 ;  3  Asp. 
Kar.  LawCaa.  230;  24  W.  B.  1066 344,  351,  352,  355,  436 

"  City  of  Buenos  Ayree,"  The,  1  Asp.  Mar.  Law  Gas.  169  ;  25  L.  T., 
N.  S.  672    114,  125,  180 

«« City  of  Cambridge,"  (costs)  The,  36  L.  T.,  N.  S.  781 ;  3  Asp.  Mar. 
IiawGas.307    123 

(pilot),  L.  B.  4  A.  &  E.  161 ;  43  L.  J. 

Ad.  6 ;  29  L.  T.,  N.  8.  816 ;  22  W.  B.  391 ;  on  app.  L.  B.  5  P.  C. 
461 ;  43  L.  J.  Ad.  11 ;  30  L.  T.,  N.  8.  439 ;  22  W.  B.  678 ;  2 
Asp.  M.  L.  C.  193,  239 235,  242,  247 

"  City  of  Carlisle,"  The,  11  L.  T.,  N.  8.  33 ;  2  Mar.  Law  Gas.,  O.  8. 
91;  Br.&Lu8h.363 323 

"Cityof  Hartford,"  The,  7  Bened.  350    419 

and  The  "  Unit,"  7  Otto,  323 198,  279 

-"City  of  London,"  The,  or  The  "London,"  Morgan  r.  Sim,  11 
Moo.  P.  C.  C.  307 ;  8wab.  245,  300 ;  5  W.  B.  678  . .  2,  29,  30,  37,  319, 

330 

and  The  * '  Vesta  " 408 

City  of  London  Steam  Packet  Co.,  6  El.  &  Bl.  771 365 

"  City  of  Manchester,"  The,  6  P.  D.  3 ;  48  L.  J.  Ad.  70 ;  40  L.  T, 
N.  8.  591 ;  on  app.  5  P.  D.  221 ;  4  Asp.  Mar.  Law  Gas.  106 ;  42 
L.  T.,  N.  8.  521 ;  49  L.  J.  Ad.  81 120 

"  City  of  Mecca,"  The,  6  P.  D.  28  ;  41  L.  T.,  N.  8.  444  ;  28  W.  B. 
260;  49L.  J.  Ad.  17;  on  app.  6  P.  D.  106;  50L.  J.  Ad.  63;  44 
L.  T.,  N.  8.  760;  4  Asp.  Mar.  Law  Gas.  187,412 225 

"  City  of  Mecca,"  The.    See  Smith,  In  re. 

"  City  of  Paris,"  The,  14  Blatchf.  531    279,  446 

1  Bened.  174;  9  WaD.  634    4,  404 

"  City  of  Washington,"  The,  2  Otto,  31 63,  336,463 

"  Givflta,"  The,  and  The  "  Bestiese,"  13  Otto,  699 189,  199,  279 

«*  Clan  Gordon,"  The,  7  P.  D.  190 ;  46  L.  T.,  N.  8.  490 ;  30  W.  B. 
691 228,  232,  263 

"Glara,"The,  12  Otto,  200 131,  132,437 

Swab.  Ad.  1    81 

"  Clara  Ejllam,"  The,  L.  B.  3  A.  &  E.  161 ;  39  L.  J.  Ad.  50 ;  23 

L.  T.,  N.  8.  27 ;  19  W.  B.  25 82 

"CIaronoe,"The,  1  Sp.  E.  &  A.  206 37,  92,  361 

3W.Bob.283 84,  106,  107,  114,  116 

"  Clarita,"  The,  and  The  "  Clara,"  23  Wall.  1 88,  198,  292,  446 

Clark  r.  Chambers,  3  Q.  B.  D.  327 17 

"  aeadon,"  The,  1  Mar.  Law  Gas.,  O.  8.  41 ;  Lush.  158 ;  4  L.  T., 

N.  S.  167;  14  Moo.  P.  G.  G.  97 189 

"  Clement,"  The,  1  Spragne,  257 ;  2  Curtis,  363    402 


XVI  TABLE  OF  CASES. 

PAQB 
*  *  Cleopatra,"  The,  Swab.  Ad.  136 306,  870,  371,  372 

•*autha,"  The,  46  L.  J.  Ad.  108;  36 X.  T.,  N.  S.  36 184 

"  aydach,"  The,  Ad.  Div.  13th  Nov.  1884 ^ 406 

**ayde,"The,  Swab.Ab.  23  107 

Clyde  Navigation  Co.  v.  Barclay,  1  App.  Cas.  790 ;  36  L.  T.,  N.  S. 
379 236,  237,  244,  263,  439 

Coeyv.  Smith,  22  Court  of  Seas.  Cas.  956 284 

"  Coleman,"  The,  and  The  "  Foster,"  Brown,  Ad.  466 198 

**  Collier,"  The,  L.  R.  1  A.  &  E.  83  ;  12  Jur.,  N.  S.  789 88 

"  Cologne,"  The,  and  The  "  Ranger,"  Maloolmson  r.  General  Steam 
Nav.  Co.,  L.  R.  4  P.  C.  619  ;  27  L.  T.,  N.  S.  769 ;  21  W.  R.  273..299, 

376,  409,  416 

"  Colonia,"  The,  3  Not.  of  Cas.  13,  note   , 307 

"  Colorado,"  The,  1  Otto,  692   364,  357 

"  Columbia,"  The,  10  Wall.  246 372 

"  Columbus,"  The,  1  Pritch.  Ad.  Dig.  199   31 

2  Mar.  Law  Cas.,  O.  S.  Dig.  730   460 

Abbot,  Ad.  384 447 

3  W.Rob.  168    107,  111,  114,  116 

«*  Comet,"  The,  and  The  **Saver  Spray,"  9  Blatchf.  323 ;  22  L.  T., 
N.S.732  438 

«*  Commerce,"  The,  3  W.  Rob.  287 426,  428 

16  Wall.  33 418 

"Concordia,"  The,  and  The  ** Esther,"  L.  R.  1  A.  &  E.  93;  14 
L.  T.,  N.  S.  896   299,  429,  431 

«*  Condor,"  and  The  " Swansea."     See  The  "Swansea." 

Conservators  of  the  Thames  v.  Hall,  3  Mar.  Law  Cas.,  O.  S.  73  ;  18 

L.  T.,  N.  S.  361 ;  16W.R.971 231 

"Con8ett,"The,  6  P.  D.  229    114,  122 

6  P.  D.  62,  77 ;  42  L.  T.,  N.  S.  33 ;  4  Asp.  Mar. 

Law  Cas.  230 ;  28  W.  R.  622  ;  49  L.  J.  Ad.  24   121 

"  Constitution,"  The,  10  L.  T.,  N.  S.  894 ;  on  app.  ibid.  895 ;  2  Moo. 
P.  C.  C,  N.  S.  463 367,  374 

4  P.  D.  39  ;  48  L.  J.  Ad.  13 ;  40  L.  T.,  N.  S. 

219 221 

"Continental,"  The,  14  WaU.  346 63,  320 

Coper.  Doherty,  4  K.  &  J.  367;  6  W.  R.  537;  31  L.  T.  173;  on 
app.  2  De  G.  &  J.  614  ;  27  L.  J.  Ch.  600  ;  6  W.  R.  696  ;  31  L.  T. 
307 166,  219,  220 

"  Corinna,"  The,  36  L.  T.,  N.  S.  781 ;  3  Asp.  Mar.  Law  Cas.  307  ; 
26  W.  R.  Dig.  269, 123 

"Corsica,"  The,  9  WaU.  630  310,  396,416,419,  431 

"  Courier,"  The,  Lush.  641    209,  210 

"Coxon,"The,  2  Mar.  Law  Cas.,  O.  S.  Dig.  649 463 

"  Cresent,"  The,  and  The  "Rowland  Hill,"  Stuart's  Vice  Ad.  Rep. 
Lower  Canada  (Lond.  1858),  289 464 

"  Cricket,"  The,  and  The  "  Endeavour,"  5  Asp.  Mar.  Law  Cas.  63  ; 
48  L.  T.,  N.  S.  636 177 


•  • 


TABLE  OF  CASES.  XVU 

PAOB 
GoIbertaaiL  v.  Shaw,  18  How.  684 , » S33,  439 

"  Cmnberland,'*  The,  6  L.  T.,  N.  S.  496    102,  104 

— Stuart's  Vice  Ad.  Rep.  Lower  Canada  (Lond. 

1868),  7»  73,441 

Cmmmgham^B  case,  Bell's  G.  G.  220 291 

Cnahmg  r.  Owners  of  The  "  John  Fra8er,"*The  <<  James  Grey,"  21 
How.  184  163,  199,  203 

Gnthbertson  v.  Parsons,  12  Q.  B.  304 ;  21  L.  J.  C.  P.  166 ;  19  L.  T. 
N.  S.  297  72 

"  Cybele,"  The,  2  P.  D.  224 ;  47  L.  J.  Ad.  13  ;  on  app.  3  P.  D.  8 ; 
47  L.  J.  Ad.  86 ;  37  L.  T.,  N.  S.  773 98 

"Cygnn«,"The,  2L.T.,  N.  S.  196  83 

"C^thia,"  The,  2  P.  D.  52  ;  46  L.  J.  Ad.  68 ;  36  L.  T.,  N.  S.  184..94, 

242,  246,  250 

"D.S.Gregory,"  The,  6Blatchf.  528 446 

"Daioz,"  The,  3  Asp.  Mar.  Law  Gas.  477 ;  47  L.  J.  Ad.  1 ;  37  L.  T., 

N.  8.  137    121,238 

Dalton  V.  Angus,  6  App.  Ga.  740    70 

Dalydl  v.  Tyrer,  E.  B.  &  E.  899  ;  28  L.  J.  Q.  B.  62 ;  31  L.  T.  214  ..68, 

194 

Daniel  v.  Metropolitan  Railway  Go.,  L.  R.  3  G.  P.  216 ;  37  L.  J. 
G.  P.  146 ;  18  L.  T.,  N.  S.  57  ;  16  W.  R.  564 ;  on  app.  (Ex.  Gh.), 
L.  R.  3  G.  P.  691 ;  37  L.  J.  G.  P.  280 ;  16  W.  R.  988 ;  on  app. 
(H.  L.),  L.  R.  6  H.  L.  46 ;  40  L.  J.  121 ;  24  L.  T.,  N.  S.  815. .30,  34 

**Dantzic"The,  Br.  &L.  102;  32  L.  J.  Ad.  164 103 

"Dapper,"  The,  and  The  "Lady  Normanby,"  14  L.  T.,  N.  S.  896 ; 
Holt,  79 809 

Bapneto  r.  Wylie.    See  The  "Pieve  Superiore." 

BaireU  r.  Tibbits,  6  Q.  B.  D.  660 ;  50  L.  J.  Q.  B.  33 ;  42  L.  T., 
N.  S.  797 ;  29  W.  R.  66    286 

"David  Morris,"  The,  Brown  Ad.  273 6 

Davies  r.  Mann,  10  M.  &  W.  646    19—22,  47,  160 

"DeBru8,"The,  Ir.  Rep.  Ad.  1  Eq.  72 262 

De  Lovio  r.  Boit,  2  Gall.  398 76,  211 

De  Yanz  v,  Salrador,  4  Ad.  &  El.  420 ;  6  L.  J.  K.  B.  134   ....  282,  283 

Dean  r.  Richards.    See  The  "  Enropa." 

"Delta,"  The,  and  The  "Erminia  Foscolo,"  1  P.  D.  393 ;  45  L.  J. 
Ad.  Ill;  36L.  T.,  N.  S.  376 224 

"Demetrius,"  The,  L.R.  3  A.  &E.  523;  4lL.J.Ad.  69;  26L.T., 
N.  S.  324;  20  W.  R.  761 38,  92,  118,  167,  279 

Denison  v.  Seymour,  9  Wendel,  9   64,  281 

Dennis  v.  Tovell,  L.  R.  8  Q.  B.  10 ;  42  L.  J.  M.  G.  33  ;  27  L.  T., 
N.  S.  482 ;  21  W.  R.  170 71 

"Desdemona,"  The,  Sw.  168  79 

"Despatch,"  The,  14  Moo.  P.  G.  G.  83 ;  3  L.  T.,  N.  S.  219.  .9,  109,  443, 

444,  446 

"  Dexter,"  The>  23  WaU.  69    308 

M.  b 


XVUl  TABJ.E  OF  CASES. 

PAQB 
«  Diana,"  The,  2  Asp.  Mar.  Law  Gas.  866 ;  31  L.  T.,  N.  S.  203   . .  113 

(pilot),  1  W.  Rob.  131 ;   nom.  Stuart  v.  Isemongper, 

4Moo.  P.  C.  a  II    86,  210,  237,  244,436 

(juriudiction),  Luah.  639 ;  33  L.  J.  Ad.  67  ;  7  L.  T., 


N.  S.  397;  9  Jur.  N.  S.  26    209,  210 

*  *  Digby  Grand, "  The, * 82,  163,  204 

Dimes  i;.  Petlej,  16  Q.  B.  276  ;  14  Jur.  113  ;  19  L.  J.  Q.  B.  449  ...     93 

Dixon  V,  Sadler,  6  M.  &  W.  414 ;  on  app.  8  M.  &  W.  896    282 

Dobree  v.  Schroeder,  2  My.  &  Cr.  489    170    . 

Dock  Company  of  Hull  v,  Browne,  2  B.  &  Ad.  43 264 

Doddfl  V.  Embleton,  9  Dow.  &  Ry.  27    271 

*'Don  Franoifloo,"  The,  Luah.  468  ;  31  L.  J.  Ad.  14  ;  6  L.  T-i  N.  S. 
460 93 

Donn  V.  Lippmann,  6  CI.  &  Fin.  1 208 

Doolan  v.  Midland  Railway  Co.,  2  App.  Cas.  792  ;    37  L.  T.,  N.  S. 
317;  25W.  R.  882 181,  280 

"Dordogne,"  The,  10  P.  D.  6  ;  33  W.  R.  360.  .306,  352,  363,  364,  366, 

383,  386,  391,  392,  394 
Dormont  v.  Fumess  Rail.  Co.,  11  Q.  B.  D.  496 ;  62  L.  J.  Q.  B.  331 ; 
49  L.  T.,  N.  S.  134    94,  817 

*<  Douglas,"  The,  4  Asp.  Mar.  Law  Cas.  610  ;   46  L.  T.,  K.  S.  488  ; 
61  £.  J.  Ad.  66  ;  30  W.  R.  692;  on  app.  7  P.  D   161 ;  6  Asg.    . 
M.  L.  C.  16 ;  61  L.  J.  Ad.  89 26,  66,  93,  96,  96,  317 

"Douglass,"  The,  Brown,  Ad.  105    438 

Dowell  V,  General  Steam  Nav.  Co.,  6  E.  &  B.  196  ;  26  L.  J.,  Q.  B. 
69  21,  394 

"Druid,"  The,  1  W.  Rob.  391 67,  76,  86 

Dublin  Port  and  Docks  Board  v.  Shannon,  Ir.  Rep.  7  C.  L.  116  ;  21 
W.  R.  Dig.  233     268,  263 

*' Duchess  de  Brabant,  "The,  Sw.  Ad.  264    84 

Dudgeon  v.  Pembroke,  L.  R.  9  Q.  B.  681 ;  2  App.  Cas.  284  ....  26,  282 

Dudman  and  Brown  v.  Dublin  Port  and  Docks  Board,  Ir.  Rep.  7 
C.  L.  618 24,  97,  168,  204,  236 

"  Duke  of  Cornwall,"  The,  1  Pr.  Ad.  Dig.  136 446,  466 

"Duke  of  Manchester,"  The,  10  Jur.  863 ;  2  W.  Rob.  470  ;  4  Not.  of 
Cas.  676  ;    on  app.  nom.  Shersby  r.  Hibbert,  6  Not.  of  Cas.  470.  .200, 

201  249 
"Duke  of  Sussex,"  The,  1  Not.  of  Cas.  161 ;  1 W.  Rob.  270  . .  196,'  199 

1  W.Rob.  274  306,406,410 

" Duke  of  Sutherhind,"  The,  L.  R.  4  A.  &  £.  417  ;  44  L.  J.  Ad.  1 . . 323, 

324 

«  Dumfries,"  The,  Swab.  Ad.  63  ;  on  app.  ibid,  126 ;  28  L.  T.  110.  .212, 

216,  216,  306,  360,  361 

"Duna,"The,  61  L.  T.,  N.  S.  217    79 

"Dundee,"  The,  1  Hag.  Ad.  109  ;  2  Hag.  Ad.  137.. 3,  70,  78,  89,  165, 

170,  181,  212 

"Dunehn,"  The,  9  P.  D.  164 ;  6  Asp.  Mar.  Law  Cas.  304 ;  32  W.  R. 

970;  63L.  J.  Ad.  81 303,  324,  330,  333,  342,  344 

«*Dura,"The,  1  Pritch.  Ad.  Dig,  174 36,  439 

"Dutohe6s,"The,  6Bened.  48    443 


TABLE  OF  CASES.  ZIX 


E. 

PAOB 

"Eagle,"  The,  and  The  "Hopewell,"  Noble  <;.Wil80ii    138 

"Earl  of  AncUaiid,"  The,  Lush.  16i  ;  30  L.  J.  Ad.  121 ;  3  L.  T., 
N.  8.  786  ;  on  app.  Luah,  387  ;  6  L.  T.,  N.  S.  668 ;  10  W.  E.  124 .  .227, 

268,  260,  261,  267—269 

"Earl  of  Dumfries,"  The,  10P.D.31 37 

"Earl  Grey,"  The,  1  Sp.  180 126 

"  Earl  Spencer,"  The,  L.  B.  4  A.  &  E.  431 ;    33  L.  T.,  N.  S.  236 ; 
23  W.  JR.  661 39,  344,  436,442 

"Ebcnezer,"The,  2W.  Rob.  206 366 

"Echo,"The,  7Bened.70   201 

"EoHpee,"  The,  and  The  "Royal  Oonaort,"  Holt,  220. ...404,  430,  448 

and  The  "  Saxonia."    See  The  "  Saxonia." 

"Economy,"  The,  1  Pritch.  Ad.  Dig.  177    249 

"Eden,"  The,  2  W.  Rob.  442;  10  Jar.  296  ....  226,  238,  266,  263,  273 

"Edinburgh,"  The    334 

"Edith,"  The,  Ir.Rep.  10  Eq.  346 330,  342 

"  Effort,"  The,  6  Not.  of  Caa.  279 464 

Eglinton  v,  Norman,  46  L.  J.  Ex.  667 86,  93,  286 

"  Egyptian,"  The,  2  Mar.  Law  Cas.,  O.  S.  66 ;  10  L.  T.,  N.  S.  910 ; 
on  app.  1  Moo.  P.  0.  0.,  N.  S.  373 441,  442 

(damages),  1  Mar.  Law  Oae.,  0.  8.  368    112 

"BileanDubh,"The,  49  L.  T,  N.  S.  444 122 

"Eleanor,"  The,  and  The  "Ahna,"  2  Mar.  Law  Gas.,  O.  S.  240.. 31, 

366,  366,  404,  447 

"Eleotra,"The,  1  Bened.  282 349 

6  Bened.  189 13 

"  Electric,"  The,  andThe  "EUaMaiy" 407 

"Elin,"The,  8P.  D.  39;  61L.  J.  Ad.  77;  on  app.  8  P.  D.  129  ;  62 
L.J.Ad.66;  49  L.  T.  N.  S.  87  ;  31  W.  R.  736 79 

"Elina,"The,  6  P.  D.  237  (note) Ill,  122 

"  Eliza,"  The,  and  The  "Orinoco,"  Holt,  98 61,  372,  426 

"Eliza  Jane,"  The,  3  Hag.  836 209 

"Elizabeth,"  The,  3  L.T.,N.S.  159   216 

and  The  "  Adalia,"  3  Mar.  Law  Gas.,  0.  S.  346 ; 

22  L.  T.,  N.  S.  74    6,  329 

andThe  "Elinor,"  Dove  <?.  Masters     147 

and  The  "  Lotus,"  2  Mar.  Law  Gas.,  O.  S.  238 . .      4 

"  Ellen  S.  Terry,"  The,  7  Bened.  401  454 

"Elysia,"  The,  46  L.  T.,  N.  S.  840;  4  Asp.M.  L.  G.  640  ..33,  361,  356 

Em«ry  r.  Huntingdon,  12  Amer.  Rep.  726    289 

«*  Emily,"  The,  67  L.  T.  214 69,  79,  88 

"Emma,"The2W.  Rob.  316,   38 

"Emmy  Haase,"  The,  9  P.  D.  81 ;  60  L.  T,  N.  S.  372  ;  6  Asp.  M. 
L.  G.  216 ;  on  app.  nom.  MoGlaren  «.  Gompagnie  Fran9ai8e  de 
NaTigationiiyapeur    4»,  65,  61,  39 

i2 


TABLE  OF  CASES. 

PAOB 
«* Emperor,"  The,  and  The  "Lady  of  the  Lake,"  Holt,  87;   ibid. 

202T... 823,  324 

and  The  "  Zephyr,"  Holt^  24   819,481 

"  Empire  State,"  The.    See  Whitney  v.  The  **E.  S."    . .  362,  417,  418, 

448,449 

"  Empreea  Eugenie,"  The,  Ltiflh.  138 111—113,121 

"Empuaa,"  The,  6  P.  D.  6  ;  48  L.  J.  Ad.  36 ;  41 L.  T.,  N.  S.  883 ; 
28  W.  B.  263 ;  4  Asp.  M.  L.  0.  186 126,  177,  184,  186,  296 

"Endeavour,"  The.    See  The  " Cricket." 

"  Energy,"  The,  L.  R.  8  A.  &  E.  48  ;  39  L.  J.  Ad.  26 ;  23  L.  T., 
N.  S.  601 ;  18  W.  R.  1009.. 24,  82,  101,  162,  168,  201—203,  207,  236, 

239   244   246 

"Englishman,"  The,  8  P.  D.  18  ;  47  L.  J.  Ad.  9  ;  37  L.  T.,  N.  S* 
412     44,  62,  217,  330,  342 

32  L.  T.  N.  S.  766 121 

"EoHde8,"The,  8Hag.  Ad.  367    Ill 

"Ericsson,"  The,  Swab.  Ad.  38 306,  307 

"E8k,"The,  andThe"aitana,"L.R.  2A.  &E.  360;  38L.  J.  Ad. 
33;  20L.  T.,  N.  S.  687  ;  17  W.  R.  1064 322,  333 

and  The  "Niord,"  L.  R.  3  P.  0.  436 ;  24  L.  T.,  N.  S. 

167 310,  376,  409,  416 

"Ettrick,"  The,  6  P.  D.  127  ;  nom.  Preyn  v.  Bailey,  4  Asp.  M.  L.  C. 
428,  466  ;  60  L.  J.  Ad.  66  ;  44  L.  T.,  N.  S.  817  ;  onapp.  46  L.  T., 
N.  S.  399 173,  181,  289,  292,  294,  296 

"Euiopa,"The,  14  Jur.  627    8,  361,  439 

13  Jut.  866 37,  38 

Dean  v.  Richards,   32  L.  J.  Ad.  188 ;    9  Jur.  699  ; 

on  app.  Br.  &  Lush.  89  ;  2  Moo.  P.  C.  C,  N.  S.  1 77 

European  and  Australian  Royal  Hail  C!o.  t;.  Peninsular  and  Oriental 
Steam  Nav.  Co.,  14  L.  T.,  N.  S.  704 300 

"  EvangelismoB,"  The,  Xenos  r.  Aldersley,  Swab.  Ad.  378 ;  12  Moo. 
P.  0.  C.  362     36,  1 19 

"EvangeUstria,"  The,  26  W.  R.  266;  3  Asp.  M.  L.  C.  264 ;  36 
L.  T.,  N.  S.410;  46L.  J.  Ad.  1    209 

Everard  v,  Kendall,  L.  R.  6  0.  P.  428  ;  39  L.  J.  C.  P.  234 ;  22  L.  T., 
N.  S.  608;  18W.  R.  892 79 

"Excelsior,"  The,  L.  R.  2  A.  &E.  268;  87  L.  J.  Ad.  64  ;  19  L.  T. 
N.S.  87   83,  94,  260,  439,  442,  443 

Co.  r.  Smith,  2  L.  T.,  N.  S.  90  284 

"  Exchange,"  The,  10  Blatchf.  168    446 

"  Explorer,"  The,  L.  R.  3  A.  &  E.  289  ;  40  L.  J.  Ad.  41 ;  23  L.  T., 
N.S.  604;  19W.R.166 223 

P. 

"  Fairport,"  The,  8  P.  D.  48 ;  62  L.  J.  Ad.  21 ;  48  L.  T.,  N.  S. 
686 ;  31  W.  R.  616 78 

"Falcon,"  The,  19  Wall.  76 4,  380 

"Palk,"  The,  47  L.  T.,  N.  S.  308 ;  4  Asp.  Mar.  LawCas.  692.  ..84, 104 
«*  Falkland,"  The,  and  The  "Navigator,"  Br.  &  Lush.  204  ;  9  L.  T., 
N.S.  1 404,416,447 

"Pama,"  The,  2  W.  Rob.  184 229,  261 


.TABLE  OF  CASES.  .  XXI 

PAOB 
"Faiiita,"The,  14  Blatohf . -645 436 

"  Fmmy  M.  Carnll,"  The,  L.  B.  4  A.  &  E.  417,  422 ;  44  L.  J.  Ad.  1 ; 
23  W.  B.  598  ;  on  app.  2  Asp.  Mar.  Law  Cas.  665  ;  44  L.  J.  Ad. 
34;  32  L.  T.,  N.  S.  646;  24  W.  B.  62 44,  46,  62,  217,  323 

"Fanii§rut,"  The,  10Wa]L334 56,  63 

"Favorita,"The,  18  WaU.  598  4,  461 

"Fenbam,"  The,  L.  B.  3  P.  C.  212 18,  19,  21,  30,  43,  45,  312 

Fenton  v,  Dublin  Steam  Packet  Co.,  8  Ad.  &  El.  835    68,  194 

Ferguson  and  Hatchinnon,  JSxparUj  L.  B.  6  Q.  B.  280 ;  40  L.  J., 
Q.  B,  106 ;  24  L.  T.,  N.  8.  96  ;  19  W.  B.  746 60,  61,  175,  300 

<*  Rglia  Haggiore,'*  The,  L.  B.  2  A.  &  E.  106  ;  37  L.  J.  Ad.  52 ;  18 
Ij.  T.,  N.S.  632;  16W.  B.  Dig.  15 103 

Fletoiher  r.  Braddick,  2  N.  B.  182 69,  280 

•'Flint,'*  The,  6  Not.  of  Caa.  271  431,  452 

«•  Flora,"  The,  Ad.  Ct.  28th  June,  1815    146 

L.  B.  1  A.  &E.  45  ;  36  L.  J.  Ad.  15 ;  14  L.  T.,N.  8. 

192   78,99 

«  Flora  Macdonald,"  The,  and  The  ''  Palestine^"  Holt,  42 318 

"Florence  Bragington,'*  The,  2  Mar.  Law  Cas.,  O.  8.  237 872 

Flower  v.  Bradley,  44  L.  J.  Ex.  1  99 

"Flying  fUh,"  The,  Br.  &  Lush.  436  ;  2  Mar.  Law  Oas.,  O.  8.  221 ; 
3  Moo.  P.O.  C,  N.  8.  77;  34  L.J.  Ad.  113 110,  112 

Forbea  9.  Lee  Conservanoy  Board,  4  Ex.  D.  116;  48  L.  J.  Q.  B. 
402;  27W.  B.  688 95 

Forward  r.  Pittard,  1  T.  B.  27    275 

"Foyle,"The,  Lush.  10   38 

Franee'r.  Gaudet,  L.  B.  6  Q.  B.  199 115 

"Francis  King,"  The,  7  Bened.  11     201 

"Franconia,"  The,  Harris  v,  Hamburg,  &o.,  GYesellschaft,  owners 

of  the  F.  (writ),  2  C.  P.  D.  173;  46  L.  J.  C.  P.  363 99,  211 

(overtaking  ship)  2  P.  D.  8  ;  36  L.  T.,  N.  8.  721 ; 

25  W.  B.197....68,  299,  310,  311,  372,  377,  394,  400,  401,  403,  416, 

417,  465 
(jurisdiction,  loss  of  life)  2  P.  D.  163 ;  46  L.  J. 


Ad.  33;  ibid.  71 ;  24  W.  B.  699 116 

(tonnage)  Hamburg,  &c.,  Gesellschaft  v.  Burrell, 


38  L.  T.,  N.  8.  719  ;  26  W.  B.  743  ;  on  app.  3  P.  D.  164  ;  39  L. 
T.,  N.  8.  67  ;  27  W.  B.  218 174 

([oriminal  jurisdiction)  Beg.  v.  Keyn,  2  Ex.  D. 


63 ;  46  L.  J.,  M.  6.  17 62,  68,  208,  211,  217,  291,  292,  364 

4  Bened.  181     354 


"Frankland,"  The,  and  The  *'  Kestrel,"  L.  B.  4  P.  C.  629  ;  27  L. 
T.,  N.  8.  633   162,  363,  390,  892,  395 

"Franz  8igel,"  The,  14  Blatohf.  480;  6  Bened.  650 451 

Frazer  v.  Cutiibertson,  6  Q:  B.  D.  93  ;  60  L.  J.  Q.  B.  277 ;  29  W.  B. 

396 66 

"Free  8tate,"  The,  Brown  Ad.  251 ;  1  Otto,  200  ....302,  309,  394,  412 
"Freedom,"  The,  L.  B.  3  A.  &  E.  496 ;  41  L.  J.  Ad.  1 ;  26  L.  T., 

N.  8.  892  84,  92,  103 


Tini  TABLE  OF  CASES. 

PAQB 
Fietz  1?.  BoU,  12  How.  466  456 

"Friends,"  The,  1  W.  Rob.  478  ;  4  Moo.  P.  0.  0.  314  .. .  18,  37,  39,  92, 

161,  410,  426 

and  The  "  Hopeful!,'*  Lambert  e,  Lorrimer 147 

"  Friends  Goodwill,"  The,  and  The  "Peggy."    Hutton  o.  Stoker   . .  140, 

141 
"Fruiter,"  The,  and  The  "Fingal,"  2  Mar.  Law  Caa.,  O.  S.  291 ; 
13  L.  T.,  N.  S.  611 374 

"lyenoord,"  The,  Swab.  Ad.  374 216,299,407,  461 

G. 

"Gietano,"  The,  and  The  "Maria,"  7  P.  D.  1 ;  61  L.  J.  Ad.  7; 

46  L.  T.,  N.  S.  610  ;  30  W.  R.  108 ;  4  Asp.  Mar.  Law  Gas.  470  ; 

on  app.  ibid,  636 ;  7  P.  D.  137  ;   61  L.  J.  Ad.  67  ;  46  L.  T.,  N.  8. 

836 166 

"Gala,"  The,  and  The  "  Zenobia,"  Holt,  112 378 

"Galatea,"  The,  2  Otto,  439 198,  461 

Gale  t;.  Laurie,  6  B.  &  C.  166 166,  170,  173,  185 

Gamett  r.  Bradley,  L.  R.  3  Ap.  Gas.  944 126 

"  Gazelle,'' The,  6  Not.  of  Caa.  101 360 

^ IW.  Rob.  471;  2W.Rob.279 39,  107,410 

"General  De  Caen,"  The,  Swab.  Ad.  9 239,  241 

General  Iron  Screw  Collier  Co.  r.  Moss.     See  The  "Araxes." 

: V.  Schurmanns,  1  J.  &  H.  180  ;  29 

L.  J.  Ch.  877;  4  L.  T.,  N.  S.  138;  8  W.  R.  732 180,  219,  220 

"General  Lee,"  The,  3  Mar.  Law  Cas.,  O.  S.  204  ;  19  L.  T.,  N.  S. 
760 ;  17  W.  R.  Dig.  19  * 381,  J395,  416 

General  Mutual  Lisurance  Co.  v.  Sherwood,  14  How.  351 282,  283 

"General  Parkhill,"  The,  and  The  "  Centurion,"  2  Mar.  Law  Cas., 
O.  S.  Dig.  562;  I  Pritch.  Ad.  Dig.  172 244 

General  Steam  Navigation  Co.  v,  British  and  Colonial  Steam  Navi- 
gation Co.,  L.  R.  3  Ex.  330;  37  L.  J.  Ex.  194  ;  19  L.  T.,  N.  S. 
357  ;  17  W.  R.  616  ;  on  app.  L.  R.  4  Ex.  238 ;  38  L.  J.  Ex.  97  ; 
20  L.  T.,  N.  S.  681 ;  17  W.  R.  741   228,  233,  234,  258,  269 

V.  Gaiou,  11  M.  &  "W.  877 213,  224 

' r.  London  and  Edinburgh  Shipping 

Co.,  2  Ex.  D.  467 ;  36  L.  T.,  N.  S.  743  ;  47  L.  J.,  Q.  B.  D.  77 ; 
26W.  R.  694 119,  121,239 

V.  Mann,  14  C.  B.  127  307 

■ V,  Morrison.    See  Morrison  v,  frc. 

V.  Tonkin.    See  The  *  *  Friends.' ' 


"  General  XJ.  S.  Grant,"  The,  6  Bened.  465 418 

"General  Wm.  McCandlass,"  The,  6  Bened.  223    452 

"George,"  The,  4  Not.  of  Cas.  161 243,  366 

5  Not.  of  Cas.  368;  6Not.  of  Cas.  63 360 

andThe  "Lidskjalf,"  Swab.  Ad.  117 441 

"George  and  Richard,"  The,  L.  R.  3  A.  &  E.  466 ;  24  L.  T.,  N.  S. 
717;  20W.  R.  245 1L3,  109 

"  George  Arkle,"  The,  Lush.  222 ;  on  app.  ibid,  382 322 


TABLE  OF  CASES.  XZIU 

PAOB 

"  Gkorge  QcKdon,"  The,  9  P.  D.  46 126 

«' George  liaw,"  The,  3  Bened.  396    462 

"George  Roper,"  The,  8  P.  D.  119;  62  L.J.  Ad.  69;  49  L.  T., 
N.  S.  185;  31W.  R.  953  3,467,  468 

**Georgiana,"The,  andThe  "Anglican,"  21  W.  R.  280 114 

•*  Germania,"  The,  19  L.  T.,  N.  8.  20  ;  3  Mar.  Law  Caa.,  O.  S.  140; 
onapp.  ibid.  269;  21  L.  T.,  N.S.  44 218,  436 

1  Maude  &  Pollock  on  Sh.  4th  ed.  606,  note  (t),  68,  299 

«'  Gipsey  King,"  The,  2  W.  Roh.  637  ;  6  Not.  of  Cas.  282.  .16,  196,  206, 

243,  443 
"Giraffe,"  The,  iPritoh.  Ad.  Dig.  163    66 

"Girolamo,"  The,  3  Hag.  Ad.  169 86,  218,  220,  242,  244,  248,  353 

"  Gjessing,"  The,  and  The  "Hansa."    See  The  "  Hansa." 

GUholm  V.  Barker,  34  L.  J.  Ch.  633  ;  12  L.  T.,  N.  S.  317  ;  13  W.  R. 
671  ;  on  app.  L.  R.  1  Ch.  223 ;  36  L.  J.  Oh.  269  ;  13  L.  T.,  N.  S. 
653;  14W.  R.  296    116,  178 

"  Glannibanta,"  The,  1  P.  D.  283  ;  46  L.  J.  Ad.  76 ;  34  L.  T.,  N.  8. 
935;  24W.  R.  1033 124,  436 

"  Gleaner,"  The,  38  L.  T.,  N.  8.  650  ;  3  Asp.  Mar.  Law  Gas.  682. .  116, 

122 
"  Glengaher,"  The,  L.  R.  3  A.  &  E.  634  ;  41  L.  J.  Ad.  84  ;  27  L.  T., 
K.  8.386;  1  Asp.  Mar.  Law  Cas.  401 292,  293,294 

«*  Glengarry,"  The,  2  P.  D.  235  (note) ;  43  L.  J.  Ad.  37  ;  30  L.  T., 
N.  8.  341;  22W.  R.  Dig.  226 467,  468 

"  Glohe,"  The,  6  Not.  of  Cas.  276  462 

"  Golden  Pledge,"  The,  and  The  "Cognac,"  Holt,  133    409 

Grood  V,  London  Steamship  Owners*  Mutual  Protecting  Association, 
L.  R.  6  0.  P.  f>63  ;  20  W.  R.  33 179 

"Good  Intent,"  The,  and  The  "Prince  Christian,"  Fairless  e. 
Thompson 210 

Gordon,  Ex  parte,  14  Otto,  616 223 

"Governor,"  The,  Abbot  Ad.  108 402 

Grainger  r.  Martin,  2  B.  &  8.  466;  31  L.  J.  Q.  B.  186 170 

"Granite  State,"  The,  3  Wall.  310 333 

* '  Gray  Eagle, ' '  The,  9  Wall.  606    63 

iBiasel,  476;  2  Bissel,  26 318 

"  Great  Conquest,"  The,  and  The  "  Dayid  Cawson,"  Holt,  236  ... .  414 

"  Great  Eastern,"  The,  Holt,  169   38 

2  Mar.  Law  Cas.,  0. 8.  97 ;  3  Moo.  P.  C.  C, 

N.  8.  31 ;  11  L.  T.,  N.  8.  6 ;  13  W.  R.  Dig.  11  , . .  .310,  362,  416,  423 
Green  r.  New  River  Co.,  4  T.  R.  689 70 

Greenland  v,  Chaplin,  6  Ex.  243  ;  16  L.  T.  186 ;  19  L.  J.  Ex.  293. .  16, 

17,  27,  66 
"  Grief swald,"  The,  Swab.  Ad.  430 ^ 92,  209,  224 

Grill  V.  General  Iron  Screw  Collier  Co.,  L.  R.  1  C.  P.  600 ;  36  L.  J. 
C.  P.  321 ;  14  L.  T.,  N.  8.  711 ;  14  W.  R.  893  ;  on  app.  L.  R.  3 
C.  P.  476  ;  37  L.  J.  C.  P.  206  ;  18  L.  T.,  N.  8.  486  ;  16  W.  R. 
797 68,  112,277—279,  283,  291 

"Groevenor,"The,  Abbot,  108    377 


XXIV:  TABLE  OF  CASES. 

PAOB 
"  Guldfaxe,"  The,  L.  R.  2  A.  &  E.  326  ;  38  L.  J.  Ad.  12 ;  19  L.  T., 
N.  8.  748;  17  W.  R.  578    116,  223 

*'  Ghistaf/'  The,  Lnsh.  606  ;  31  L.  J.  Ad.  207 ;  6  L.  T.,  N.  8.  660. .     80 

Bee  The  "New  Ed." 

«« Guy  Mannering/'  The,  7  P.  D.  62  ;  61  L.  J.  Ad.  17 ;  46  L.  T., 
N.  8.  110 ;  80  W.  R.  623  ;  on  app.  7  P.  D.  132  ;  61  L.  J.  Ad.  67  ; 
30  W.  R.  836 ;  4  Asp.  Mar.  Law  Gas.  486  ;  ibid,  668 . . .  .216,  219,  230, 

231,  263,  498 

H. 

H.  P.  Baldwin,  Brown  Ad.  300    431,  438 

Hadgraffe  v,  Hewith,  L.  R.,  10  Q.  B.  360 ;  44  L.  J.,  M.  G.  140 ;  32 
L.  T.,  N.  8.  720 ;  23  W.  R.  911    266,  267 

Haig  V.  Royal  HaQ  Steam  Packet  Co.,  48  L.  T.,  N.  8.  267 280 

"  Halcyon,"  The,  Lush.  100    361 

Hall  r.  Cardiff  Pilotage  Board,  C.  P.  D.  18th  Nov.  1879 262 

"HaUey,"  The,  L.  R.,  2  A.  &  E.  3;  17  L.  T.,  N.  8.  329  ;  37  L.  J. 
Ad.  1 ;  16  W.  R.  284  ;  on  app.  L.  R.  2  P.  0.  193  ;  37  L.  J.  Ad. 
83  ;  18  L.  T.,  N.  8.  879  ;  16  W.B.  998.  .73,  74,  86,  107,  211,  216,  219, 

227,  229,  230,  239 

Halliday  «.  Harris,  L.  R.  9  G.  P.  668    81 

Hamburg  AmericaniBhe  Packetfahrt  Action  G^eeellfiohaft  v.  BxureU. 
8eeThe  "Franoonla." 

Hancock  v.  York,  Newcastle  and  Berwick  Railway  Go.,  10  G.  B.  348    93 

"Hand  of  Providence,"  The,  8wab.  Ad.  107 313,  406 

Handayside  r.  Wilson,  3  Gar.  &  P.  628  296,  426 

"  Hankow,"  The,  4  P.  D.  197 ;  48  L.  J.,  Ad.  29  ;  40  L.  T.,  N.  8. 
336;28W.  R.  166 234,  266,  268,  269 

«*  Hanna,"  The,  L.  R.  1  A.  &  E.  283  ;  36  L.  J.  Ad.  1 ;  16  L.  T., 
N.  8.  334;  16  W.  R.  263   257,  268,  269 

« Hannah  Park,"  The,  and  The  "Lena,"  2  Mar.  Law  Gas.,  O.  8. 
346;  Holt,  61,  213;  14  L.  T.,  N.  8.  676    109,  344,  346 

"  Hannibal,"  The,  and  The  "  Queen,"  L.  R.  2  A.  &  E.  63  60,  61 

"HanBa,"The,  6  Bened.  601    363,  366 

Harmer  v.  Bell.    See  The  "  Bold  Buocleagh." 

Harmond  i^.  Pearson,  1  Gamp.  616 93 

Harris  9.  Anderson,  14  G.  B.,  N.  8.  499   30,  206 

V.  Hamburg,  &c.,  Gesellsohaft,  Owners  of  The  "Franoonia," 

2  0.  P.  D.  173;  46  L.  J.  363  ;  26  W.  R.  Dig.  209 99,  211 

. V.  Mobbe,  3  Ex.  D.  268;  39  L.T.,  N.  8.  164 36 

1^.  Willis,  16  0.  B.  710;  24  L.J.  Q.  B.  93  37,93 

**  Harton,"  The,  9  P.  D.  44 ;  63  L.  J.  Ad.  26 ;  32  W.  R.  697 ;  6  Asp. 
Mar.  Law  Gas.  213 ;  60  L.  T.,  N.  8.  370 66,  391 

Havdook  9.  Rockwood,  8  T.  R,  268    224 

Hay  V.  Le  Neve,  2  Shaw's  Scotch  Appeal  Gas.  396. .  19,  21,  36,  126,  134, 

143,  144,  146,  148,  160,  151,  166,  161 

"Hector,"  The,  8  P.  D.  218  ;  62  L.  J.  Ad.  47  (costs) ;  ibid.  61  (limi- 
tation) ;  48  L.  T.  N.  8.  890 ;  31  W.  R.  881  . .  24,  68,  89,  124,167—169, 

228,  236,  239 


TABLE  OF  CASES.  XXV 

PAOB 
"  Hedwig,"  The,  1  Sp.  19    88 

*«  Heimich  Bjom,"  The,  10  P.  D.  44     Addenda 

«  Helen  J.  Holwaj,"  The,  and  The  <<  Enoch  Moore,"  6  Bened.  536.  361 

"  Helendea,"  The,  7  P.  D.  67 ;  61  L.  J.  Ad.  16 ;  47  L.  T-,  N.  8.  446   99, 

104,  211 
«  Helyetia,"  The,  3  Asp.  Mar.  Law  Gas.  43  (note) ;  Mitch.  Mar.  Keg. 
(1868),  p.  160;  ibid,  p,  1664    322,  378 

*'  Henry  Coxon,"  The,  3 P.  D.  166  ;  47 L.  J.  Ad.  83  ;  38  L.  T.,  N.  8. 
819 37 

<<  Henrj  Morton,'*  The,  2  Asp.  Mar.  Law  Gas.  466 ;  31  L.  T.,  N.  S. 
869 402,  460,  460 

Hibbs  f^.  Boss,  L.  R.  1  Q.  B.  634 ;  15  L.  T.,  N.  S.  67    66 

"  Hibemia,"  The,  2  Asp.  Mar.  Law  Gas.  454 ;  31  L.  T.,  N.  S.  805.  .44, 

45,  120,  437 
4  Jnr.,  N.  8. 1244 10,  12,  101,  427 

<< Hibernian,"  The,  Hedpath  v.  Allen,  L.  B.  4  P.  G.  511 ;    42  L.  J. 
Ad.8;27L.  T.,  N.  8.  726  ;  21  W.  B.  276    227,  230,  232 

Hfll  V.  Andns,  1  K.  &  J.  263 ;  24  L.  J.  Gh.  229 ;  24  L.  T.  251 ;  3 
W.  R.  230 184 

"Hjemmett,"  The,  6  P.  D.  227;  49  L.  J.  Ad.  66  ;  42  L.  T.,  N.  8. 
514  200,  294 

Hobbs  V,  London  and  8onth-Westem  Railway  Go.,  L.  B.  10  Q.  B. 
HI ;  44  L.  J.  Q.  B.  49 ;  32  L.  T.,  N.  S.  262 ;  23  W.  R.  520 117 

**Hochung,"  The,  and  The  "Lapwing,"  7  Ap.  Ga.  512;  61  L.  J. 
P.  G.  92 ;  47  L.  T.,  N.  8.  486  ;  31  W.  R.  303  63 

Hodgkinson  v.  Femie,  2  G.  B.,  N.  8.  416 ;  26  L.  J.  G.  P.  217 69 

Hoffman  v.  Union  Ferry  of  Brooklyn,  68  New  York  (8icker's)  Rep. 
386 ;  7  Amer.  Rep.  436 63,  114,  369 

Hole  V.  8ittingbonine  Railway  Go.,  6  H.  &N.  488 ;  30  L.  J.  Ex.  81 ; 
3  L.  T.,  N.  8.  750 ;  9  W.  R.  274    70 

*<  Hollandia,"  The,  and  The  "  John  Ormston  "  (not  reported) 322 

Holman  v.  Lrrine  Harbour  Trostees,  4  8e8s.  Ga.  4th  Ser.  406  ;  Hen- 
derson's Dig.  670 98,  227,  250 

"Hope,"  The,  1  W.  Rob.  154     92,  241 

2  W.Rob.  8 451 

and  The  "  Ghili,"  2  Mar.  Law  Gas.,  O.  8.  Dig.  546  110 

"  Hopewell,"  The,  and  The  "Prosperous,"  Rennen  v.  Humble. .  136,  155 

"  Horace,"  The,  9P.  D.  87 126 

Hossack  r.  Gray,  6  B.  &  8.  698  ;  34  L.  J.  Q.  B.  256 ;  12  L.  T.,  N.  8. 
701 ;  13  W.  R.  859  266,  274 

"Hudson,"  The,  6  Bened.  206 359,  445 

Hughesv.  Maofie,  2  H.  &  G.  744  ;  33  L.  J.  Ex.  177  ;  10  Jur.,  N.  8. 

682  ;  9  L.  T.,  N.  8.  513 29 

. r.  Percival,  8  Ap.  Ga.  443    70 

V.  8utherland,  7  Q.  B.  D.  160 ;  60  L.  J.  Q.  B.  567 ;  29 

W.  B.  867  ;  45  L.  T.,  N.  8.  287 172 

Hunter  r.  McGowan,  1  Bligh.  673 170 

"  Huntress,"  The,  2  8prague,  61    6 

Hyman  p.  Helm,  24  Gh.  D.  631  224 


ZZYl  TABLE  OF  CASES. 

I. 

PA<n 

"Icla,"Th6,  Luah.  6;  1  L.  T.,  N.  8.  417    67,  224 

and  The  *  *  Mary  Ida  " 319 

and  The  "Wasa,"  2  Mar.  Law  Ca«.,  0.  S.  414;  16 

L.  T.,  N.  S.  103    ; 426,  447 

««Illmois,"The.  13  Otto,  298 414 

"IloB,"  The,  Swab.  Ad.  100    102 

"Immaganda  Sancta  Clariasuna,"  The,  7  Not.  of  Gaa.  682 414 

Inoe  V.  East  Boston  Ferrj  Co.,  106  Mass.  Hep.  149    438 

"  Independence,'*  The.    See  The  **  Arthur  Gordon." 

**  Indian,"  The,  and  The  **  Jessie,"  2  Mar.  Law  Cas.,  O.  S.  217 ;  12 
L.  T.,  N.  S.  686 441 

'*  Industrie,"  The.  L.  R.  3  A.  &  E.  303  ;  40  L.  J.  Ad.  26 ;  24  L.  T., 
N.  S.  446;  19  W.  R.  728 37,  82,  101,  102,  316,  329,  333 

"  Inflexible,"  H.M.S.,  Swab.  Ad.  200 ;  28  L.  T.,  N.  S.  374  ;  6  W.  R. 
617    107,  114 

'*  Inflexible,"  The,  Sw.  32  (navigation) 306,  310,  371 

Inman  9.  Beck.    Jree  The  **  City  of  Antwerp." 

<'  Innisfail,"  The,  and  The  <' Secret,"  3  Asp.  Mar.  Law  Cas.  337  ; 
35  L.  T.,  N.  S.  819 121,  441 

•*In8ulano,"  The,  and  The  "  City  of  Mecca "    303,  376 

«*  Invincible,"  The,  2  Gall.  29 209 

"  lona,"  The,  L.  R.  1  P.  C.  426 ;  16  L.  T.,  N.  S.  168    237,  244 

"Iron  Duke,"  The,  4  Not.  of  Cas.  94;  ibid,  686 316 

Holt,  227 460 

**  Ironmaster,"  The,  Swab.  Ad.  441    107 

«» Itinerant,"  The,  2  W.  Rob.  236    119,  366 

"  Ivanhoe,"  The,  and  The  "  Martha,"  M.  Heath,  7  Bened.  213 . .  189, 408 


J. 

"Jacob,"  The,  1  Pritdh.  Ad.  Dig.  178 260 

"Jacob  Landstrom,"  The,  4  P.  D.  191;  40  L.  T.,  N.  S.  38;  27 

W.  R.  Dig.  205  104 

"James,"  The,  Swab.  Ad.  66  ;  on  app.  ib.  60 ;  4  W.  R.  353      322.  330, 

366,  434 
James  v.  London  &  South  Western  Raily.  Co..  L.  R.  7  Ex.  187  ;    41 

L.  J.  Ex.  82 ;    26  L.  T.,  N.  S.  187  ;    20  W.  R.  638  ;  on  app.  L.  R. 

7  Ex.  287  ;  41  L.  J.  Ex.  186  ;  27  L.  T.,  N.  S.  382  ;  21  W.  R.  26. .  183, 

184 
"  James  Gray,"  The,  and  The  "  John  Eraser."    See  Cushing  v.  The 

Ownersof  The  "John  Eraser"   163,204 

"  James  Watt,"  The,  2  W.  Rob.  270 1,  6,  310,382 

"  Jane  Bacon,"  The,  27  W.  R.  36 201,  202,  817,  426,  436 

"  Janet  Wilson,"  The,  Swab.  261   86 

"Java,"  The,  14  Wall.  189 13,460 

"Jennie  S.  Barker,"  The,  3  Asp.  Mar.  Law  Cas.  42;  44  L.J. 
Ad.  20;  33L.  T.,  N.  S.  318 316,  322,  376,  378 


TABLE    OF  CASES.  ZZTU 

PAOB 

<<  Jeremiah,'' The,  and  The  "Fto¥kl0&oe,'' Mason  (T.JolinBon 1S6 

"  Jeemond,"  The,  and  The  «Earl  of  Elgin,"  L.  B.  4  P.  0.  1 ;    25 
L.  T.,  N.  S.  514 ;  1  Asp.  M.  L.  C.  160.. .  .4,  ^08— 311,  373,  884—386, 

392,  434 

"Johannrriedzioh,"The^  1  W.  Bob.  35 209,  212 

"John,"The  178 

and  The '*liai7Bose,"Fantley<?.  King     135 

«<JohnandMar7,"TheSwab.  Ad.  471    82,  92 

«*  John  Bellamy,"  The,  L.  B.,  3  A.  &  E.  129  ;  22  L.  T.,  N.  8.  244  ; 
3  Mar.  Law  Gas.,  O.  S.  360 285,  288 

"John  Brotherick,"  The,  8  Jur.  276 312 

"John  Buddie,"  The,  6  Not.  of  Gas.  387 10,423 

"John Dunn,"  The,  1  W.  Bob.  159 92 

"John  Fenwick,"  The,  L.  B.  3  A.  &  E.  500;  41  L.  J.  Ad.  38  ;  26 
L.  T.,  N.  S.  322 317 

"John  Harley,"  The,  and  The  "William  Tell,"  2  Mar.  Law  Gas., 
O.  S.  290 ;  13  L.  T.,  N.  S.  413    36,  443,  452 

"  John  L.  Hasbronck,"  The,  3  Otto,  405 411 


(» 


"John  M'lntyre,  The  6  P.  D,  200;  50  L.  J.  Ad.  76  {nom.  The 
John  Onnston  ") 174 

(Art.  18),  9  P.  D.  135 ;   51  L.  T.,  N.  S.  185  ; 


it 


33W.  B.  190;  5  Asp.  M.  L.  G.  278 891 

John  Onnston,"  The.    See  The  "  John  M'Intyie." 

"John  Taylor,"  The,  6  Bened.  227    416,419 

"Johnson,"  The,  9  WaU.  146 308,  312 

Johnson  v.  Black.    See  The  "  Two  Ellens." 

JolHffe  V,  WaUas^  Local  Board,  L.  B.  9  G.  P.  62  ;    43  L.  J.  G.  P. 
41;  29  L.  T.,  N.  S.  582     93 

Jones  r.  Boyoe,  1  Stark.  493 4 

"  Joseph  W.  Dyer,"  The,  v.  The  National  Steamship  Go.,  14  Blatohf . 

483;  4  Asp.  Mar.  Law  Gas.  26    115,  166,  187 

Joyce  V.  Gapel,  8  Gar.  &  Pay.  370    66 

"Julia,"  The,  Lush.  224 ;    14  Moo.  P.  G.  G.  {nom.  Bhmd  v.  Boss) 
210;  10  W.  B.  Dig.  10    26,  196,  199,  201,  205,  207,  241—248 

"JuliaM.  Hallock,"  The,  1  Spragne,  539    446 

"  Juliana,"  The,  Sw.  20    42 

"  Juliet  Erskine,"  The,  6  Not.  of  Gas.  633    350,  356 

"Juniata,"  The,  3  Otto,  337    100,  198,  279 

"  Juno,"  The,  1  P.  D.  135 ;  45  L.  J.  Ad.  105  ;  34  L.  T.,  N.  S.  741 ; 
24W.B.902   120,267 

K. 


(( 


Kalamazoo,"  The,  15  Jur.  886 84,  86,  92 

Kearney  r.  London  Brighton  &  South  Goast  Bailway  Go.,  L^  B.  5 
Q.  B.  411 ;  39  L.  J.  Q.  B.  200;  22  L.  T.,  N.  S.  886 ;  on  app. 
L.  B.  6  Q.  B.  759 ;  40  L.  J.  Q.  B.  285 ;  24  L.  T.,  N.  S.  913 ;  20 
W.B.  24  34 


ZXVIU  TABLE  OF  CASES. 

PAOB 
"Kepler,»»The,  2  P.  D.  40 66,444 

'*Kezia,"The,  and  The  "  Eliza,"  Holt,  67 309 

and  The  "Victoria,"  Holt,  70    374 

"Khedive,  The.    See  The  "Voorwaarts"  and  The  «*Khedive." 

Kidfion  V.  MoArthur,  5  Sees.  Cas.,  4th  Series  936   26,  96,  177,  333 

"  Killamey,"  The  (Hull  pilotage).  Lush.  427  ;  6  L.  T.,  N.  S.  908.  .266, 

258,  264,  266,  269 

■ (pilotage  certificate),  Lush.  202  ;  30  L.  J.  Ad. 

41 ;  6  L.  T.,  N.  S.  21 227,  260 

"Bjng8toiibySea,"The,  3  W.  Rob.  162 189,  447,  448 

"Kirby  Hall,"  The,  8  P.  D.  71 ;  62  L.  J.  Ad.  31 ;  48  L.  T.,  N.  S. 
797;  31  W.B.  668 39,  363,  364,  390,  392,  396 

"Kjobenhavn,"  The,  2  Asp.  Mar.  Law  Cas.  213  ;  30  L.  T.,  N.  S. 
136 26,  318,  409,  439,  445 

Knight  r.  Faith,  16  Q.  B.  649;  19  L.  J.  Q.  B.  609   285 


L. 

"  La  Plata,"  The,  Swab.  Ad.  220 ;  on  app.,  ibid.  298. .  190,  313,  461,  469 

Lack  V,  Seward,  4  Cas.  &  Pay.  106 436 

"  Laconia,"  The,  7  L.  T.,  N.  S.  164  ;  on  app.  2  Moo.  P.  C.  C,  N.  S. 
161;  33L.  J.  Ad.  13;  9  L.  T.,  N.  S.  37;  12  W.  R.  90.. .  .2,  131,  144 

"  Lady  Anne,"  The,  16  Jur.  18   367,  426,  427,  434 

"  Lady  Campbell,"  The,  2  Hag.  6 133 

"  Lady  Downshire,"  The,  4  P.  D.  26 ;  48  L.  J.  Ad.  41 ;  39  L.  T., 
N.  8.  236 ;  27  W.  R.  648 66,  291 

'*LadyPike,"The,  21  Wall.  1    199 

"  Lake  St.  Clair,"  The,  and  The  "Underwriter,"  3  Asp.  Mar.  Law 
Cas.  361  ;  36  L.  T.,  N.  S.  156   118,  363,  367,  416,  447,  448,  449 

** Lamb,"  The,  and  The  "  Adventure,"  Harper  c.  Gravenor    134 

"Lanarkshire,"  The,  iSp.  189  224 

"  Lancashire,"  The,  K  R.  4  A.  &  E.  198  ;    29  L.  T.,  N.  S.  927    . .  363 

358,  446,  461,  466 
"  Lapwing,"  The.    See  The  "  Hochung." 

"Lauretta."  The,  4  P.  D.  26  ;  4  Asp.  M.  L.  0.  118  ;  48  L.  J.  Ad. 
65  ;  40  L.  T.,  N.  S.  444 ;  27  W.  R.  902    124 

Laurie  v,  Douglas,  15  M.  &  W.  746    179 

Law  V,  Hollingworth,  7  T.  R.  160  , 264 

^^Leda,"  The,  Br.  &  Lush.  19 ;  32  L.  J.  Ad.  68 ;  7  L.  T.,  N.  S.  864  120 

Leddy  v.  Gibson,  11  Macpherson's  Session  Cas.  304    105 

"LegatuB,''  The,  Swab.  168;  5  W.  R.  154 US 

and  The  "Emily,"  Holt,  217 426,  429 


n 


Leith,"  The,  7  Not.  of  Cas.  137  405 

«*Lemington,"  The,  2  Asp.  Mar.  Law  Cas. 475  ;  32  L.  T.,  K.  S.  69.. 68, 

73,  74,  87,  88 
"  Leo,"  The,  Lush.  444  ;  31  L.  J.  Ad.  78  ;  6L.T.,N.S.  58 78 


TABLE  OF  CASES.  XX2X 

VAQB 
"Leon,"  The,  6  P.  D.  148 ;  4  Asp.  M.  L.  0.  404 ;  60  L.  J.  Ad.  69 ; 
44  L.  T.^  N.  S.  613 ;  29  W.  B.  916  ;  on  app.  6  Asp.  M.  L.  0.  26 . .  166, 

212,  21» 

'( Leonidas,"  The,  Stnart'sVioe  Ad.  Bep.  Lower  Canada  (Lond. 
1868),  226 448 

Leyoester  v.  Logan,  4  K.  &  J.  726  ;  29  L.  T.  74 170 

"  libra,"  The,  6  P.  D.  139 ;  4  Asp.  M.  L.  C.  439 ;  46  L.  T.,  N.  S. 
161 309,400,  607 

"Ligo,"The,  2  Hag.  Ad.  366 30 

Lffley  V.  Doubleday,  7  Q.  B.  D.  610 ;  44  L.  T.,  N.  S.  814  ;  61  L.  J. 
Q.B.310 117 

"  Limeriok,"  The,  1  P.  D.  292 ;  34  L.  T.,  N.  8.  708  ;  3  Asp.  M.  L. 
C.  206     100 

«*  Linda,"  The,  Swab.  Ad.  306 ;  30  L.  T.  234  ;  4  Jur.,  N.  S.  146  . .  109 

110,  113 

"  Linda  Mor,"  The,  Swab.  Ad.  309  ;  30  L.  T.  234 ;  6  W.  B.  197  ;  4 
Jnr.,  N.  S.  172  79 

"  Lindsay,"  The,  L-.  Bep.  Ad.  1  Eq.  259 110 

limpns  V.  London  General  Omnibus  Co.,  1  H.  &  G.  526  ;  32  L.  J. 
Ex.  34  ;  9  Jur.,  N.  S.  333 ;  7  L.  T.,  N.  S.  641  ;  11  W.  B.  149    . .     68 

"  Lion,"  The,  L.  B.  2  A.  &  E.  102  ;  37  L.  J.  Ad.  39 ;  18  L.  T.,  N.  S. 
803  ;  17  W.  B.  677  ;  on  app.  L.  B.  2  P.  G.  525  ;  38  L.  J.  61 ;  21 
L.T.,N.S.41;  17  W.  B.  993    228,267,269 

"Lion,"  The,  6  P.  D.  148    90 

Little  V.  Bums,  The  "  Owl "  and  The  "  Aiiadne,"  9  Seas.  Ga.  4th 
Ser.  118 67,  363,  373,  374,  383,  461 

"Little  Betty,"  The,  and  The  <*  Jonas,"  Beckham  <?.  King 136 

**  Litfle  Lizzie,"  The,  L.  B.  3  A.  &  E.  66  ;  23  L.  T.,  N.  S.  84  . . . .  38 

Liver  Alkali  Go.  f^.  Johnson,  L.  B.  9  Ex.  338 276 

"  Livia,"  The,  26  L.  T.,  N.  S.  887 ;  1  Asp.  Mar.  Law  Gas.  204.  .24,  241 

"  Livingstone,"  The,  Swab.  Ad.  519 332 

"  Ljudica,"  The,  23  L.  T.,  N.  S.  474  ;  19  W.  B.  Big.  18    88 

•'  Lloyds,"  The.    See  The  "  Sea  Queen " 269 

Ll^d  V.  General  Ixoa  Screw  Collier  Co.,  3  H.  &  G.  284 ;  33  L.  J. 
Ex.269;  10  Jur.,N.  S.661 ;  10  L.  T.,  N.  S.  686  ;  12  W.B.  882..277, 

278 

V.  Guibert,  L.  B.,  1  Q.  B.  116 ;  33  L.  J.,  Q.  B.  241 ;  10  L.  T., 

N.8.670;  12W.B.953 166 

"  Lochibo,"  The,  3  W,  Bob.  810 ;  on  app.  nom.  Pollock  v,  H^Alpin, 

7  Moo.  P.  G.  G.  427 8,  242,  243,  247,  248,  366 

Lookyer  f^.  Offley,  1  T.  B.  262 286 

Lohre  v.  Aitchison,  3  Q.  B.  D.  658  ;  46  L.  J.  Q.  B.  D.  716 ;  36  L.  T., 
N.  S.  794  ;  26  W.  B.  42 ;  on  app.  28  W.  B.  1 ;  4  App.  Gas.  756. .  107 

"London,"  The,  Morgan  v.  Sim,  11  Moo.  P.  G.  G.  307;  Sw.  300; 
in  Court  below,  nom.  The  "  Ciiy  of  London,"  Sw.  246  , ,  2,  29,  30,  37, 

319,  322,  330 
"London,"  The,  6  Not.  of  Gas.  29   31,  365 

"  London,"  The,  Br.  &  L.  82 ;  1  Mar.  Law  Gas.,  O.  S.  398  ;  9  L.T., 
K.  8.348 11,  119 


TABLE  OF  CASES. 

PAOV 
London  and  South- Weetem  Railway  Go.  v,  James,  L.  B.  8  Gh.  241 ; 

28  L.  T.,  N.  S.  48 ;  42  L.  J.  Ch.  887  ;  21  W.  R.  161 174 

'<  London  Merohant,"  The    146 

London  School  Boaid  v.  Lardner,  *'Timee,"  20th  Feb.  1884.  .3,  290,  371 

"  Londondeny/'  The,  4  Not.  of  Gas.  Sappl.  xzxi 315 

'<Lord  BjTon,"  The,  cited  Maude  &  FoUook,  4th  ed.  607 222,  463 

"  Lord  MelviUe,"  The 126,  143,  147,  148 

**  Lord  Saamarez,"  The,  6  Not.  of  Gas.  600 20,  161,  350,  351 

"Lord  Seaton,"  The,  3  W.  Rob.  391;  4  Not.  of  Gas.  164 37,  88 

Lords  Bailiff  Jurats  of  Romney  Marsh  v,  Gorporation  of  the  Trinity 
House,  L.  R.  5  Ex.  204 ;  39  L.  J.  Ex.  163 ;  18  W.  R.  869 ;  on 
app.  L.  R.  7  Ex.  247 ;  41  L.  J.  Ex.  106 ;  22  L.  T.,  N.  S.  446 ;  20 
W.  R.  952 25,26 

"  Lotty,"  The,  Olcott,  Ad.  329    238 

"Louisa,"  The,  and  The"  Gity  of  Paris,'*  Holt,  15 825 

« *  Louisa, ' '  The,  6  Not .  of  Gas .  53 1    86 

"Louisiana,"The,  3  WaU.  164 443 

"  LoTC  Bird,"  The,  6  P.  D.  80 ;  4  Asp.  M.  L.  G.  427  ;  44  L.  T., 
N.  S.  660 46,  62,  217,  818,  319,  349,  390,  392 

Luoeyfr.  Ingram,  6  M.  &  W.  302;  9  L.  J.  Ex.  196  229,  261 

"  Lucia  Jantina,"  The,  and  The  "  Mexican,"  Holt,  130 61,  429 

"Ludle,"  The,  16WaU.  676   4,  380 

Luxfordr.  Large,  6  Gar.  &  Pay.  421 101,  456 

"Lydia,"The,  11  Blatchf.  416    358 

Lynch  v.  Nurdin,  1  Q.  B.  29 ;  10  L.  J.  Q.  B.  73 29 

Lyon  r.  Mells,  6  East,  428 276 

"Lyra,"  The,  and  The  "Venus."    See  The  "  Venus."  101 

M. 

"  M.  M.  Galeb,"  The,  10  BUtohf.  467  11,  24 

"  M.  Moxham,"  The,  1  P.  D.  43  ;  46  L.  J.  Ad.  36 ;  33  L.  T.,  N.  S. 
463;  24  W.  R.  283;  on  app.  1  P.  D.  107;  46  L.  J.  Ad.  17;  34 
L.  T.,  N.  S.  669 ;  24  W.  R.  660  74,  86,  186,  213,  216,  291 

"Mac,"  The,  7  P.  D.  38;  46  L.  T.,  N.  S.  206;  61  L.  J.  Ad.  20; 
30  W.  R.  662  ;  on  app.  7  P.  D.  126 ;  61  L.  J.  Ad.  81  175 

"  MachiD,"  The,  Ad.  Biv.  Nov.  1884  90 

Maclaren  v,  Gompagnie  Fnuu^aise  de  Navigation  h.  Vapeur,  9  App. 
Ga.  640.    See  The  "  Emmy  Haase." 299,  393 

"  Madeod,"  The,  6  P.  D.  264 133 

MacMahon  v.  Field,  7  Q.  B.  D.  691 ;  60  L.  J.  Q.  B.  311,  622;  44 
L.  T.,  N.  S.  176  ;  45  L.  T.,  N.  S.  381    117 

MaoManus  v,  Grioket,  1  East,  106   67 

"Meander,"  The,  and  The  "Florence  Nightingale,"  1  Moo.  P.  G.  G., 
N.  S.  63  ;  Br.  &  Lush.  29  ;  9  Jur.,  N.  S.  476  ;  11  W.  R.  542.  .406,  406 

"Magdeburgh,"  The,  and  the  "Henry  Willard,"  Ad.  Div.  Jan. 
16,  1886   62,  217 

"Maggie  Armstrong,"  The,  and  The  "Blue  Bell,"  2  Mar.  Law 
Gas.,  0.  S.  318;  14  L.  T.,  N.  S.  340  ., 441,443 


TABLK  OF  CASES.  Xxxi 

PAOB 

** Magna  Gharta,"  The,  1  Asp.  Mar.  Law  Gas.  163 ;  26  L.  T.,  N.  B. 
612 362 

"Magnei,"  The,  KB.  4  A.  &  E.  417  ;  44  L.  J.  Ad.  1 ;  32  L.  T., 
N.S.  129  39,62,217,  301,  323,  326 

<' Maid  of  Anldazid,"  The,  6  Not.  of  Gas.  240 2,  131,  144 

"  Maid  of  Kent,"  The,  6  P.  D.  178 ;  4  Asp.  M.  L.  G.  476 ;  50  L.  J. 
Ad.  71;  29  W.  B.  897;  46  L.  T.,  N.  S.  718    109,  117 

"  Maid  of  the  Mist,"  The,  21  W.  B.  310 83 

*•  Malek  Adel,"  The,  2  How.  210  88 

"  MaU  Ivo,"  The,  L.  B.  2  A.  &  E.  356 ;  38  L.  J.  Ad.  34  ;  30  L.  T., 
N.  S.  681;  17  W.  B.  Dig.  23  210,224 

"Malta,'»The,  2  Hag.  168  (note)   37 

"  Malyina,"  The,  Lush.  493 ;  31  L.  J.  Ad.  112  ;  6  L.  T.,  N.  S.  369  ; 
on  app.  Br.  &  Lash.  67 ;  nom.  Malcohnson  v.  Meeson,  1  Moo. 
P.  C.  C.,  N.  S.  367 ;  11  W.  B.  676 79,405 

«*  Manchester,"  The,  1  W.Bob.  63. 38 

Mangan  v.  Atterton,  L.  B.  1  Ex.  239 ;  36  L.  J.  Ex.  161 29 

"  Mangerton,"  The,  Swab.  Ad.  120  ;  27  L.  T.  207 37,  38,  306 

Manzoid  v.  Douglas,  6  Q.  B.  D.  146 ;  60  L.  J.  Q.  B.  289  ;  29  W.  B.  426    34 

"Marathon,"  The,  48  L.  J.  Ad.  17 ;  40  L.  T,  N.  S.  163    ....  103,  238 

'*  Marcia  Tribou,"  The,  2  Spragae,  17    36,436,  439 

«*  Margaret,"  The,  and  The  *<Glan  Sinclair"  (Thames  Bules),  8P.D. 
126  ;  31  W.  B.  843  ;  62  L.  J.  Ad.  66  ;  49  L.  T.,  K.  S.  332  :  on 
app.  9P.D.47;  63L.J.Ad.l7;  6  Asp.  M.  L.  C.  204  ;  32W.B. 
564 ;  Dom.  Proc.  nom.  Gayzer  v.  Garron  Go.,  9  Ap.  Ga.  873 ;  6 
Asp.  M.  L.  G.  204 18,  20,  23,  30,  160,  161,  303,  437,  459,  509 

"Margaret,"  The  (damage),  6  P.  D.  76  ;  4  Asp.  M.  L.  G.  276  ;  50 
L.  J.  Ad.  33 ;  42  L.  T.,  N.  S.  663  ;  on  app.  6  P.  D.  76 ;  4  Asp. 
M,  L.  G.  376 ;  60  L.  J.  Ad.  67 ;  44  L.  T.,  N.  S.  291 ;  29  W.  B. 
633  16,  16,  27,  56,  112,  162 

"  Margaret,"  The,  4  Otto,  494    198,  199 

.and  The  **Tiisoar,"  Holt,  44  ;  16  L.  T,  N.  S. 

86    331,450 

"  Maria^"  The,  L.  B.  1  A.  &  E.  358 ;  16  L.  T.,  N.  S.  717  . .  228,  236,  259 

1  W.  Bob.  96  ....  218,  226,  227,  243,  247,  265,  265,  271 

"  Maria  des  Doies,"  The,  Br.  &  L.  27 ;  32  L.  J.  Ad.  163 ;  7  L.  T., 
N.  S.  864;  11  W.  B.  600 38 

"  Maria  Martin,"  The,  12  WaU.  31    202 

"  Mark  Eyeline,"  The,  16  Wall.  348 369 

"  Markland,"  The,  L.  B.  3  A.  &  E.  340  79 

"Marmion,"  The,  1  Asp.  M.  L.  G.  412 ;  27  L.  T.,  N.  S.  256  . .  363,  416 

London  General  Steam  Nav.  Go.  v.  London  and 

Edinburgh  Shipping  Go.,  Mitch.  Mar.  Beg.,  Ist  Jane,  1877    .! . .  258 

"  Marpeaia,"  The,  L.  B.  4  P.  G.  212  ;  26  L.  T,  N.  S.  333  . .  4,  6,  8,  9, 

12,  30,  119,  123,  144,  146,  434 

Marshall  v,  Moran.    See  The  **  Ocean  Wave." 

Martin  9.  Grompe,  1  Ld.  Baym.  340 104 

V.  Temperlej,  4  Q.  B.  298  ;  12  L.  J.  Q.  B.  129  ;  7  Jar.  160  . .  232 

''Mary  Abd,'*  The,  L.B.  1  A.  &E.  8;  12  Jar.,  N.  8.  31  83,85 


XXXU  TABLE  OF  CASES. 

"Hary,"  The,  and  The  ''BowlancU,"  Morton's  Wreck  Enquiries, 
196 436 

«*  Mary,"  The,  and  The  **  Rebeoca,'»  Noden  v,  Ashton 137 

«*Mary,"  The  (ooata),  7  P.  B.  201 ;  48  L.  T.,  N.  S.  28 ;  31  "W.  B. 
248  121,  122 

"3tfary,"The,  41L.  T.,  N.8.  361 91 

«*Mwy,"  The,  6  P.  D.  14 ;  48  L.  J.  Ad.  66 ;  41  L.  T.,  N.  8.  361 ; 
28  W.  B.  96 ;  4  Asp.  M.,  L.  0.  183 190,  193,  196,  228,  240 

**Mary  Hounsell,"  The.  4  P.  B.  204 ;  48  L.  J.  Ad.  64;  40  L.  T., 
N.  8.  368  ;  28  W.  B.  140    6,  65,  192,  202,  318,  324,  334 

*'  Mary  of  Poole,"  The,  and  The  "  Mary  of  Weymouth,"  Trew  v, 
Peiroe 136,  161,  162 

«*Ma8flaohusetta,"  The,  1  W.  Bob.  371 241,  247,  443 

Mason  v.  Sainsbury,  3  Dougl.  61 287 

«*  Masten,"  The,  Brown,  Ad.  436    442 

**  Masters,"  The,  and  The  "  Baynor,"  Brown,  Ad.  842    436 

"  Matthew  Cay,"  The,  6  P.  D.  49  ;  41  L.  T.,  N.  8.  769  ;  28  W.  B. 

262  ;  4  Asp.  Mar.  Law  Gas.  224  ;  49  L.  J.  Ad.  47 121 

«*  Maverick,"  The,  1  Sprague,  28    461 

«•  Maybey,"  The,  and  The  '*  Cooper,"  14  Wall.  204    8,  198 

Mayhew  r.  Boyce,  1  Stark.  423 426,462 

Mayor,  &c.  of  Colchester  v.  Brooke,  7  Q.  B.  339  36,  70 

McClaren  v.  Compagnie  Fran9aise  de  Nayigation  k  Yapeur.    See 
The  "  Emmy  Haase." 

MoCord  V.  The  Steamboat  "  Tiber,"  6  Bissel,  409  83 

McHenry  v.  Lewis,  22  Ch.  D.  397 ;  62  L.  J.  Ch.  326 ;  47  L.  T., 
N.  S.  649 ;  31  W.  B.  306 224 

Mcintosh  <».  Slade,  6  B.  &  C.  657    269 

**Mellona,"The,  10  Jur.  992  38 

3W.Bob.7    108,436 

3  W.Bob.  16    73,  76—78,  90,  165 

•*  Mentor,"  The,  1  C.Bob.  179    98 

«*  Merle,"  The,  31  L.  T.,  N.  S.  447 ;  2  Asp.  Mar.  Law  Cas.  402 ;  23 
W.  B.  Dig.  216 70,  71,  82—85 

«*Merrimac,"  The,  14  Wall.  199 13,  229,464 

Mersey  Docks  and  Harbour  Trustees  v.  Gibbs,  L.  B.  1  H.  L.  93  ;  14 
L.  T.,  N.  S.  677 ;  12  Jur.,  N.  S.  671 ;  14  W.  B.  872  . .  94,  95,  96,  260 

Metcalf  V.  Herington,  24  L.  J.  Ex.  314  ;  25  L.  T.  86    260 

"Meteor,"  The,  L:.  Bep.  9  Eq.  667   151,  160,241,  263 

«*Michelimo,"  The,  and  The  ** Dacca" 216,  318,  460 

Michell  t^.  Brown,  28  L.  J.  M.  C.  63  266 

"  Midlothian,"  The,  15  Jur.  806 88 

**  Milan,"  The,  Lush.  388 ;  38  L.  J.  Ad.  106 ;  6  L.  T.,  N.  S.  690  . .  68, 

101,  104,  120,  134,  167—160,  212,  279 

"  Milanese,"  The,  4  Asp.  Mar.  Law  Cas.  318 ;  on  app.  43  L.  T., 
N.  S.  107;  4  Asp.  Mar.  Law  Cas.  438    123,  124,  849 

Milwaukee  Bailway  Co.  v.  Kellog,  4  Otto,  469 17 

('  Milwaukee^" The,  Brown,  Ad. 313 . . 306,  308,  309, 384,  398,  409,  413, 433 


TABLE  OF  CASES.  XXZIU 

PAGB 

"Mjima,"  The,  L.  B.  2  A.  ft  E.  97;  17  W.  B.  Dig.  20... .103, 244,  488 

"Minnehaha,"  The,  Lush.  345    201 

Mitchell  r.  Tarbntt,  5  T.  B.  649 100 

"  Mobile,"  The,  Swab.  Ad.  69  ;  6  W.  B.  830  ;  on  app.  Swab.  Ad. 
127;  28Ii.  T.  129  236,237,  367,448 

"  Moderation,"  The,  1  Moo.  P.  C.  C.  628.;  1  Mar.  Law  Caa.,  0.  S. 
413;  9  Li.  T.,  N.  S.  686 310,426 

Moffat  V.  Bateman,  L.  B.  3  P.  C.  116  ;  6  Moo.  P.  C.  C,  N.  S.  369.  .26,  34 

"Mohler,"The,  21  WaU.  231 464 

"  Monarch,"  The,  and  The  "  Success,"  1  W.  Bob.  21     145,  150 

•* Monsoon,"  The,  and  The  "Neptune,"  2  Mar.  Law  Cas.,  O.  S. 
289;  Holt,  186;  13  L.  T.,  N.  S.  610   381,  416 

"  Montioello,"  The,  1  Pars,  on  Ship.  (ed.  1869)  666    439 

"  Montreal,"  The,  1  Sp.  E.  &  A.  164  (note) 234 

Morgan  v.  Sim,  The  "  City  of  London,"  11  Moo.  P.  C.  0.  307  ;  Sw. 
300   2,  29,  30,  37 

"  Morning  Light,"  The,  2  WaU.  650  13,  366,435,438 

Morrison  r.  General  Steam  Nay.  Co.,  22  L.  J.  C.  P.  179 ;  21  L.  T. 
76;  13  G.  B.  581;  on  app.  8  Ex.  733;  22L.J.  Ex.  233 42,  299 

Morse  c.  Slue,  1  Ventris,  190,  238    275,  281 

Morton  r.  Hutchinson.    See  The  *'  Prankland"  and  The  "  Kestrel." 

"MoseUe,"  The,  32  L.  T.,  N.  S.  670 ;  23  W.  B.  Dig.  216 ;  2  Asp. 
Mar.  Law  Cas.  686 258,  268 

Mostyn  r.  Fabrigas,  Gowp.  161   210 

•  *  Moxejr,  * '  The,  Abbot,  Ad.  73 1 0 1 ,  1 26 

"  Mud  Hopper,"  The,  40  L.  T.,  N.  S.  462 14,  293 

Mailer  v.  Baldwin,  L.  B.  9  Q.  B.  467  ;  43  L.  J.  Q.  B.  164 ;  30  L.  T., 
N.  S.  864 ;  22  W.  B.  909 260 

'*Mullingar,"  The,  26  L.  T.,  N.  S.  326;  1  Asp.  Mar.  Law  Gas. 

252 78 

Mumford  v.  Crocker.    See  *'  The  Queen  of  the  Bay." 

Munro  f'.  Pilkington,  31  L.  J.  Ad.  163 226 

Murphy  v.  Palgrave,  21  L.  T.,  N.  S.  209 ;  3  Mar.  Law  Gas.,  O.  S. 
284 460 


N. 

"Nabob,"  The,  Brown,  Ad.  115  ...., 103,  438 

"Naomi,"  The,  32L.T.,N.S.  836  121 

"Narragansett,"  The,  10  Blatchf.  475 404 

National  Steam  Go.  v.  Merry.     See  "The  Pennsylvania." 

**  NeUie  B.,"  The,  5  Bhitohf .  246  449 

Nelson  v.  Couch,  15  G.  B.,  N.  S.  99 ;  33  L.  J.  C.  P.  46 ;  8  L.  T., 
N.  S.  677;  11  W.  B.  964 91 

"Nepoter,"  The,  L.  B.  2  A.  &  E.  375  ;  38  L.  J.  Ad.  63  ;  22  L.  T., 
N.S.177;  18W.B.49    103 

"Neptune,"  The,  1  Hag.  227 78 

M.  C 


XXXIV  TABLE  OF  CASES. 

''Neptune  the  Seoond,"  The,  1  Dods.  Ad.  467    86,  442 

«*Nereua,"  The,  3  Bened.  238 449 

Netherlands  Steamboat  Co.  v.  Styles,  9  Moo.  P.  G.  0.  286    29 

** Nevada,"  The,  27  L.  T.,  N.  S.  720  ;  1  Aap.  Mar.  Law  Gas.  477..  217 

16  Otto,  164 436 

**NeverDespair,''The,  63L.  J.  Ad.  30  104 

"New  Eagle,"  The,  4  Not.  of  Gas.  426     86 

"New  Ed,'»  The,  and  The  "Oustav,"  1  Mar.  Law  Gas.,  O.  S.  407  ; 
Holt,  28  ;  9  L.  T.,  N.  8.  547    324 

New  York  and  Baltimore  Transportation  Go.  v,  Philadelphia  and 
Savannah  Steamship  Go.,  "The  Keystone  State,"  22  How.  461  ..  189 

New  York  and  Liverpool  U.  S.  Mail  Steamship  Go.  v.  Rumball,  21 
How.  372 31,  304,  414 

"Newburgh,"  The,  and  The  "  Oscar,"  Holt,  231    417,  447 

"Newbattle,"  The,  33  W.  R.  318 ;  10  P.  D.  33 222 

"Nichols,"  The,  7  WaU.  666    4,  308,  311 

Nicholson  r.  Mouncey,  15  East,  384    98 

"Nightwatch,"  The,  Lush.  642 ;  32  L.  J.  Ad.  47  ;  7  L.  T.,  N.  S. 
396 , 207 

"Nimrod,"The,  16  Jur.  1201 405,406 

Nixon  V.  Roberts,  IJ.  &  H.  739  ;  4  L.  T.,  N.  S.  679 78,  170,  180 

"No,"  The,  ISp.  184   39 

«*Nor,"  The,  2  Asp.  Mar.  Law  Gas.  264  ;  30  L.  T.,  N.  8.  676  ;  22 
W.  R.  30    4,  362 

"Norge,"  The,  and  The  "Wolverine,"  Holt,  89   361 

"Norma,"  The,  3  Asp.  Itlar.  Law  Gas.  272 ;  36  L.  T.,  N.  S.  418  . .  380, 

417 
"Normanby,"  The,  L.  R.  3  A.  &  E.  152;  39  L.  J.  Ad.  48;  23 
L.  T.,  N.  S.  631;  18  W.  R.  903    99,  174,  177 

"North  American,"  The,  and  "  The  Wild  Rose,"  2  Mar.  Law  Gas., 
O.S.319;  14  L.  T.,  N.  S.  68  248,863 

■  and  The  "  Teola  Garmen,"  8w.  368 ;  Lush. 

79    160 

North  of  England  Assuranoe  Association  v.  Armstrong,  L.  R.  6 
Q.  B.  244 ;  39  L.  J.  Q  B.  81 ;  21  L.  T.,  N.  S.  822 ;  18  W.  R. 
620  ;  3  Mar.  Law  Ga«.,  O.  S.  330   286 

"North  Lyon,"  The,  and  The  "Phoanix,"  Guile?.  Garswell  ....137,  147 

"  Northampton,"  The,  1  Sp.  E.  &  A.  162  66,  243,  266,  440 

"Northern  Indiana,"  The,  3  Blatchf.  92   363,  438 

"  Norihumbria,"  The,  L.  R.  3  A.  &  E.  6 ;  89  L.  J.  Ad.  3  ;  21  L.  T., 
N.  S.  681 ;  18  W.  R.  188    107,  113,  173,  180,  183,  186 

"Norway,"  The,  Br.  &  L.  377  ;  12  L.  T.,  N.  8.  67 ;  13  W.  R.  296..  103 

Norwich  Steamboat  Go.  t?.  Wright,  13  Wall.  104 177,  187 

Notara  v.  Henderson,  L.  R.  6  Q.  B.  346 ;  39  L.  J.  Q.  B.  167 ;  22 
L.  T.,  N.  S.  677  ;  on  app.  L.  R.  7  Q.  B.  226  ;  41  L.  J.  Q.  B.  168 ; 
26  L.  T.,  N.  S.  442  ;  20  W.  R.  443    Ill 

Nothaid  t'.  Pepper,  17  G.  B.,  N.  S.  39 ;  10  L.  T.,  N.  S.  782    38 


TABLE  OF  CASES.  ZZZY 

"  Nottmg  Hill,"  The,  9  P.  D.  105 ;  61  L.  T.,  N.  S.  66 ;  32  W.  E. 
764;  6  Asp.  M.  L.  C.  241     116 

Nugent  r.  Smith,  1  C.  P.  D.  19 ;  46  L.  J.  C.  P.  19 ;  33  L.  T.,  N. 
S.  731 ;  cm  app.  1  C.  P.  D.  423 ;  46  L.  J.  C.  P.  697 ;  84  L.  T.,  N.  S. 
827;  24  W.  R.  237 276,  276 

«*Nymph,"  The,  Swab.  Ad.  86     76,  77 


0. 

Oakley  r.  Speedy,  4  Asp.  H.  L.  C.  134 ;  40  L.  T.,  K.  S.  881 ;  27 
W.  R.  Dig.  199  266,  290 

"Obey,"  The,  L.  R.  1  A.  &  E.  102 ;  12  Jnr.,  N.  S.  817  . .  177,  236,  246 

"Ocean  Wave,"  The,  Marahall ». Moran,  L.  R.  3 P.  C.205 ;  23L.T., 
N.S.  218 25,  195,  196,  240—245,  266 

Oceanic  Steam  Nav.  Go.  v,  Jones.    See  The  **  Alexandria." 

"  Ooeano,"  The,  and  The  "  Virgo,"  3  P.  D.  60 376,  377,  409,  410 

"Oceanns,"  The,  6  Bened.  545;  on  app.  12  Blatchf.  430  .  .377,  402,  412 

«*  Odeesa,"  The,  46  L.  T.,  N.  S.  77 ;  4  Mar.  Law.  Gas.,  O.  8.  493. .  870, 

507 

Omoa  Gleland  Coal  and  Iron  Co.  v.  Hnntley,  2  0.  P.  D.  464    280 

O'Neal  V,  Sears,  2  Spragne,  62    446 

"  Oratava, ' '  The,  and  The  "  Janet  *» 146 

"  Orient,"  The,  3  Har.  Law.  Gas.,  O.  S.  321 ;  39  L.  J.  Ad.  8  ;  21 
L.  T.,  N.  S.  761 ;  on  app.  nom.  Teo  v.  Tatham,  L.  R.  3  P.  G. 
696;  40  L.  J.  Ad.  29;  20  W.R.  6     76,  86,  91,92 

«Ori<m,"The,  2Mar.  Law.  Gas.,  0.  S.  Dig.  822 353 

<*  Orphens,"  The,  L.  R.  3  A.  &  E.  308 ;  40  L.  J.  Ad.  24  ;  23  L.  T., 
N.S.  855;  19  W.  R.  Dig.  16 78,  182 

«*OBmanli,"The,  7  Not.  of  Gas.  607 88 

"  Ostrich,"  The,  and  The  "  Benbow,"  Hitch.  Mar.  Reg.  1878    ....  256 

"  Otter,"  The,  L.  R.  4  A.  &  E.  203 ;  30  L.  T.,  N.  S.  43  ;  22  W.  R. 

567    31,353,451 

"Owen  WaUis,"  The,  L.  R.  4  A.  &  E.  175 ;  43  L.  J.  Ad.  36 ;  30 

L.T.,N.8.41;  22^.^695    456 

Owenv.  The  "Providence,"  Borrell's  Reports 84 

"  Owl,"  The,  and  The  "Ariadne."    See  Little  v.  Bums. 
Owners  of  The  "Velasquez  "  v.  Briggs.    See  The  "Velasquez." 


P. 

"  Pacific,"  The,  9  P.  D.  124  ;  6  Asp.  Har.  Law  Gas.  263 ;  51  L.  T., 

N.S.  127;  33W.R.2  346,450 

"Pactolus,"The,  Swab.  Ad.  173;  28L.  T.  220     107 

'< Palatine,"  The,  1  Asp.  Har.  Law  Gas.  468 ;  27  L.  T.,  N.  S.  631. .  381, 

403,417,448,449 

"Palenno,"  The,  9  P.  D.  6 ;  53  L.  J.  Ad.  6 ;  49  L.  T.,  N.  S.  551 ; 

82  W.  R.  403  ;  6  Asp.  Mar.  Law  Gas.  165    38 

10  P.  D.  21  (crew  spaces) 174 

"Palestine,"  The,  18W.  R.  Ill    ^ 43 

C2 


XZXYl  TABLE  OF  CASES. 

<*  PalomaiM,*' The,  10  P.  D.  86 Aid, 

"Panther,"  The,  lSp.E.&A.31 406,406 

"Parana,'^  The,  1  P.  D.  462  ;  46  L.  J.  Ad.  108;  36  L.  T.,  N.  S. 
32;  onapp.  2P.  D.  118;  36  L.  T.,  N.  S.  388 116,122,  166 

"ParkeP8barg,"The,  6  Blatchf .  247 438 

**  Parlement  Beige,"  The,  4  P.  D.  129 ;  48  L.  J.  Ad.  18 ;  40  L.  T., 
N.  8.  222  ;  on  app.  6  P.  D.  197  ;  42  L.  T,,  N.  S.  273  ;  4  Aap.  Mar. 
LawOas.234;  28  W.  B.  642    73—76,  86,  221 

Pamaby  v,  Lancashire  Canal  Co.,  11  Ad.  &  El.  223 ;  9  L.  J.  Ex. 
338  ;  3  P.  &  D.  162    96 

"  Patriotto,"  The,  and  The  •* Kival,"  2  L.  T.,  N.  S.  301   439,  441 

Peaketr.  Scratch,  7  Q.  B.  603 269 

Pearce  v.  Page,  24  How.  228    466 

"Peckforton  Caetie,"  The,  2  P.  D.  222  ;  47  L.  J.  Ad.  12  ;  37  L.  T. 
N.  S.  639 ;  26  W.  R.  81  ;  on  app,  3  P.  B.  11  ;  47  L.  J.  Ad.  69 ; 
37L.  T.,  N.  S.  816;  26  W.  B.  346 372,400,  401 

"  Peerless,"  The,  Lush.  30 ;  29  L.  J.  Ad.  49  ;  2  L.  T.,  N.  S.  26 ;  on 
app.  nom.  Prowse  v.  European,  &o.  Co.,  13  Moo.  P.  C.  C.  484  ;  30 
L.  J.  Ad.  89 ;  3  L.  T.,  N.  S.  126 210,  230,  243—247,  443,  460 

^PennsylTania,"  The,  National  Steamship  Co.  r.  Meny,  3  Mar.  Law 
Caa.,  O.  S.  477 ;  23  L.  T.,  N.  S.  66 9,  63,  224,  330,  348,  362 

"Pennsylvania,"  The,  19  WaU.  126 ;  31  L.  T.,  N.  S.  103 63,  224, 

322,  330,  364 

"Pensher,"The,  Swab.  Ad.  211;  29L.  T.  12    108 

"Pepperell,"  The,  Swab.  Ad.  12    366 

"Perkins,"  The,  2  Mar.  Law  Cas.,  O.  S.  Dig.  648    83,  102 

"Perth,"  The,  3  Hag,  414   863 

"Peru,"  The,  1  Pritch.  Ad.  Dig.  440    24,  241 

"Peshawur,"  The,  8  P.  D.  82 ;  62  L.  J.  Ad.  30 ;  48  L.  T.,  N.  S. 
797;  31W.B.660 224 

"Pet,"The,  20L.  T.,  N.  S.  961;  17  W.  B.  899    ,....     91 

"Petersfield,"  The,  and  The  "  Judith  Bandolph"  ....  140,  146,  147,  161 

PeUey  v.  Catto.    See  The  "  Christiana." 

•  *  Phebe, "  The,  Ware's  Bep.  263 77,  88,  1 66 

Phillips  r.  Headlam,  2  B.  &  Ad.  280 264 

V.  Homfray,  24  Ch.  D.  439 ;  49  L.  T.,  N.  S.  6    77 

"Philotaze,"  The,  37  L.  T.,  N.  S.  640  ;  3  Asp.  Mar.  Law  Cas.  612  . .  379, 

400,  434,  442 

"Pieve  Superiore,"  The,  L.  B.  4  A.  &  E.  170 ;  43  L.  J.  Ad.  1 ;  29 
L.  T,,  N.  S.  702 ;  22  W.  B.  416 ;  on  app.  L.  B.  6  P.  C.  482 ;  43 
L.  J.  Ad.  20  ;  80  L.  T.,  N.  S.  887  ;  22  W.  B.  777 . .  82,  83,  103, 104,  281 

"PUdda,"  The,  2  P.  D.  34;  46  L.  J.  Ad.  61   , 436,  444 

"PUinet,"  The,  Brown,  Ad.  124 440 

and  The  "Aura,"  Holt,  266  431 

"Plato,"  The,  and  The  "  Perseverance,"  Holt,  262 8,  448, 462 

PluckweU  r.  Wilson,  6  Car.  &P.  376 407 

Plmnmerv.  Wildman,  3  M.  &  S.  482 289,  294 

"Plymouth,"  The,  3  Wall.  20 , 88 

Pollok  f;.  M<Alpin.    See  The  "  Loohibo." 


TABLE  OF  CASES.  XXXVU 

PorteTaat  r.  The  "Bella  DomiA,"  Newb.  Ad.  610 440 

"Portemouth,"  The,  6  C.  Rob.  317  (note)    254 

"Potomac,"  The,  8  WaU.  690    38,  381,  414 

15  Otto,  630 282,  287 

Poulton  r.  London  k  South  Western  Ry.  Co.,  L.  R.  2  Q.  B.  634 ;  36 
L.J.  Q.  B.  204;  17  L.  T.,  N.  8.  841;  16  W.  R,  309    68 

Priestly  r.  Fowler,  3  M.  &  W.  1 ;  7  L,  J.  Ex.  42 106,  206 

"Princessan  LoTisa,'*  The,  and  The  "  Artemaa,*'  Holt,  76  ;  2  Har. 
LawCas.,  O.  S.  241    361,  372,  374 

"Princeton,"  The,  3  P.  D.  90;  47  L.  J.  Ad.  33;  38  L.  T.,  N.  8. 
260 121,  234,  243,  266,  440 

"Printz  Frederick,"  The,  2  Dods.  461   98 

"Priadlla,"  The,  L.  R.  3  A.  &  E.  126 ;  23  L.  T.,  N.  8.  666  . .  367,  404, 

430,  448 

'*  Privateer,  "The,  7  L.  R.  Lr.  105  361,  368 

"Protector,"  The,  1  W.  Rob.  45    86 

"Promise,"  The,  and  H.M.S.  "Topaze,"  2  Mar.  Law  Gas.,  O.  8. 
38;  Holt,  165 313 

"Public  Opinion,"  The,  2  Hag.  398 209 

Purkis  c.  Flower,  L.  R.  9  Q.  B.  114  ;  43  L.  J.  Q.  B.  33  ;  30  L.  T., 
N.S.40;  22W.R.239    78 

"Pyms,"  The,  and  The  "8males,"  2  Mar.  Law  Gas.,  O.  8.  288 ; 
Holt^40     4 

Q. 

Qneen,  The,  v.  4bc.    8ee  Reg.  v.  &c. 

"  Queen,"  The,  L.  R.  2  A.  &  E.  354  ;  20  L.  T.,  N.  8.  865.  .60,  62,  236, 

244 

of  the  Bay,"  The,  Mumfoid  v.  Grocker,  Ship.  Gaz.,  Jane 

14th,  1878 237 

Queen,  The,  v.  Williams,  9  App.  Gas.  46    96 

"  Queen  of  the  East,"  The,  and  The  "  Galypso,"  4  Bened.  103  ....  440 

of  the  Orwell,"  The,  1  Mar.  Law  Gas.,  O.  8.  300 ;  7  L.  T., 

N.  S.  839  61 

"Quickstep,"  The,  9  WalL  665 198,201 


R. 

"R.B.  Forbes,  "The,  1  Sprague,  328  73,  198 

Radley  v.  London  &  North  Western  Ry.  Go.,  1  App.  Gas.  764 ;  46 
L.  J.  Ex.  D.  573;  36  L.  T.,  N.  S.  637 ;  26  W.  R.  147  21,  22 

"  Radnorshire,"  The,  49  L.  J.  Ad.  48  ;  5  P.  B.  172  ;  4  Asp.  M.  L.  G. 
838 ;  43  L.  T.,  N.  8.  319     Add, 

Raisin  f'.  MitoheU,  9  0.  &  P.  613    27,  132 

"Raithwaite  Hall,"  The,  2  Asp.  Mar.  Law  Gas.  210;  30  L.  T., 
N.S.238  469 


ZZXVm  TABLE  OF  CASES. 

<<  Bajah/'  The,  L.  B.  3  A.  &  E.  639 ;  1  Asp.  Mar.  Law  Csb.  403 ; 
41  li.  J.  Ad.  97 ;  27  L.  T.,  N.  8.  102;  21  W.  R.  14 176 

Bamsay  v.  Quiiin,  Ir.  Bep.  8  C.  L.  322 106 

"  Banger,"  The.    See  The  "  Cologne  "  and  The  "  Banger." 

Bankine  v.  Baschen,  4  Sea.  Gaa.  4th  Series,  726 186 

Bayne,  ^^TjoaWtf,  1  Gale  &  Day.  374;  1  Q.  B.  982 181 

«*Bebecxsa,"  The,  Ware's  Bep.  188    77,  166 

Bedhead  v.  Midland  Bj.  Co.,  L.  B.  2  Q.  B.  412 ;  on  app.  ib,  4  Q.  B. 
379 276 

Bedpaih  v,  Allan.    See  The  "  Hihemian." 

Beg.  V.  Anderson,  L.  B.  1  G.  G.  B.  161 ;  38  L.  J.  M.  G.  12 ;  19 
L.  T.,  N.  S.  400  ;  17  W.  B.  208  209,291 

V.  Garr,  10  Q.  B.  D.  76  ;  62  L.  J.,  M.  G.  12  ;  47  L.  T.,  N.  S. 

450;  31  W.  B.  121 209,  291,  292 

9.  Gity  of  London  Gonrt,  8  Q.  B.  D.  609 ;  61  L.  J.  Q.  B. 

306 210 

V.  GoUector  of  Gustoms,  2  M.  &  S.  226 104 

1;.  Keyn,  2  Ex.  D.  63 ;  46  L.  J.  M.  G.  17  ;  25  "W.  B.  Dig.  87. .     62, 

68,  208,  211,  217,  291,  292,  354 

t;.  Lewis,  1  D.  &  B.  G.  G.  182 292 

r.  Menham,  1  F.  &  F,  369   291 

V.  Sattler,  D.  &  B.  G.  G.  626  291 

V,  Spence,  1  Gox  G.  G.  362 290 

V.  Stanton,  8  EU.  &  B.  446 ;  27  L.  J.  Q.  B.  105  ;  22  Jur.  10  ; 

30  L.  T.  118  ;  6  W.  B.  39 268,  261,  268,  269 

t;.  "SvenSeberg,"  The,  22L.  T.,  N.  S.  623  291 

r.  Taylor,  9  G.  &  P.  672  289 

*'Beginadel  Mare,"  The,  Lnah.  316 288 

"  Beiher,"  The,  46  L.  T.,  N.  S.  767 ;  4  Asp.  M.  L.  G.  478  ... .  345,  346 

«*BeHef,"The,  Oloott,  Ad.  104 369 

"  Bescue,"  The,  2  Sprague,  16    198 

«*  Besolution,"  The,  and  The  "  Langton,"  Nelson  e.  Fawoett 7,  12, 

142,  144,  146,  147,  149 

"  Betriever,"  The,  and  The  "  Qoeen/'  2  Mar.  Law  Gas.,  O.  S.  666  ; 
17  L.  T.,  N.  S.  329 293 

Bex  9.  Allen,  7  Gar.  &P.  153 290 

<».  Green,  7  Gar.  &  P.  156    290 

V.  Jemot,  Bnssell  on  Grimes,  6th  ed.  11  (note) 291 

V.Lamb,  6  T.  B.  76 269 

1;.  Neale,  8  T.  B.  241    269 

V,  Watts,  2  Esp.  676 93 

"  Bhode  Isknd,"  The,  Oloott,  Ad.  605 ;  1  Blatchf .  363 377,.  402 

**  Bhondda,"  The,  Scielman  r.  Stevenson,  8  App.  Ga.  549 ;  49  L.  T., 

N.  S.  210 385,  386,  406,461 

"  Bhosina,"  The,  10  P.  D.  24 94,  97,  243,  244 

"  Bigborgs  Minde,"  The,  8  P.  D.  132 ;  62  L.  J.  Ad.  74  ;  49  L.  T., 

N.  S.  232 119,  121,  123,  124,  157,  233,235,  242—247,  266 


TABLE  OF  CASES.  ZXXIZ 

pAoa 
Bio  Grande  do  SdI  Steamship  Co.,  Jn  rtf  The,  5  Gh.  D.  282;  46  L.  J. 
Ch.  277;  36  L.  T.,  N.  S.  603 ;  25  W.  B.  328    77,  81 

"  Bipon,"  The,  and  The  "  Esaex,"  Ad.  Div.  2nd  March,  1885.  .57,  248, 

491 
6  Not.  of  Cas.  246 246 

**  Biaoluto,"  The,  8  P.  D.  109  ;  62  L.  J.  Ad.  46  ;  48  L.  T.,  N.  S. 
909;  31W.B.657 116 

Biver  Wear  Commissioners  v.  A  damson,  1  Q.  B.  D.  516 ;  29  L.  T., 
N.  S.  530  ;  22  W.  B.  47 ;  on  app.  2  App.  Gas.  743  ;  46  L.  J.  Q.  B. 
C.  P.  &  Ex.  82 ;  37  L.  T.,  N.  S.  543 ;  24  W.  B.  872.  .66,  70—72,  83, 

86,  181,  232 

"BobBoy,"The,  3W.Bob.  190  6,  316,  318 

"  Bobert,"  The,  Ad.  Ct.,  9th  Jnne,  1818 146 

"Bobert  and  Ann,"  The,  and  The  "Lloyd's,"  Holt,  66  . .  330,  342,  435 

**Bobert  Dixon,"  The,  40  L.  T.,  N.  8.  333 ;  4  P.  D.  121 ;  27  W.  B. 
736;  on  app.  5  P.  D.  54;  42L.T.,  N.  S.  344;  28W.B.716..201— 203 

"Bobert  Pow,"  The,  Br.  &  Lnsh.  99;  32  L.  J.  Ad.  164  ;  9  L.  T., 

N.8.237  101 

Bodriguez  r.  Melhnish,  10  Ex.  110 266 

"  Boediff,"  The,  L.  B.  2  A.  &  E.  363 ;  38  L.  J.  Ad.  66  ;  20  L.  T., 
N.  S.  686  ;  17  W.  B.  745 78 

"Bona,"  The,  7  P.  D.  247  79 

and  The  "  Ava,"  29  L.  T.,  N.  S.  781 ;  2  Asp.  Mar. 

Law  Cas.  182    150,  152,  161,  310,  319,  357,  374,  395 

Boofke  V.  White  Moss  Colliery  Co.,  1  C.  P.  D.  556 ;  on  app.  2  C. 
P.D.205  194 

"BosaHe,"  The,  5  P.  D.  245  ;  4  Asp.  M.  L.  C.  384  ;  60  L.  J.  Ad. 
3;  44  L.  T.,  N.  S.  32    31,  322,  330,  365,  866,  416,  417,  440 

"Boee,"The,  2  W.  Bob.  1  360,  378,895 

"  Koyal  Charter,"  The,  L.  B.  2  A.  &  E.  362  ;  38  L.  J.  Ad.  36 ;  20 
L.  T.,  N.  S.  1019  ;  18  W.  B.  49 120 

"Euby  Queen,"  The,  Lush.  266  ;  10  W.  B.  Dig.  27    86,  443 

"Buseia,"  The,  3  Bened.  471 ;  3  Mar.  Law  Cas.,  O.  8.  290;  21  L. 
T.,N.S.440    451 

8. 

"  Saint  aoad,"  The,  Br.  &  L.  4 103,  116 

"Saint  Cyran,"  The,  and  The  "Henry,"  Holt,  72  ;  12  "W.  B.  1014 . . 374, 

429 
"  Saint  Lawrence,"  The,  5  P.  D.  250;  49  L.J.  Ad.  82    82 

"  Saint  Olaf,"  The,  L.  B.  2  A.  &  E.  360 ;  38  L.  J.  Ad.  41 ;  20  L. 
T.,  N.  8.  758 ;  17  W.  B.  743   81 

"8amGaty,"The,  SBissel,  190     112 

"  Samphire,"  The,  and  The  "  Fanny  Beck,"  Holt,  193    . .  323,  351,  856, 

381 

"  Sampson,"  The,  4  Blatchf.  28 292 

"Sapphire,"  The,  11  WalL  164    443,446 

18  Wall.  51 155 


xl  TABLE  OF  CASES. 

PAOB 
«*  Sappho,»»  and  The  "  Girdlenoss  "     60 

''Saracen,"  The,  2  W.  Bob.  461 ;  on  app.  nom.  Bernard  v.  Hyne,  6 
Moo.  P.  C.  C.  66  ;  11  Jur.  263   79,81,86 

"  Sarali,"  The,  Luah.  649     79 

•'SaucyLaafl,"  The,  and  The  "Bolderaa,"  Holt,  206   417 

"  Sairemake,"  The  (coata),  6  P.  D.  166 ;  49  L.  J.  Ad.  71 ;  29  W.  B. 
123 121 ,  1 22,  160 

"Saxonia,"  The,  Lush.  410 ;  16  Moo.  P.  C.  C.  262 ;  31  L.  J.  Ad. 
201 ;  6  L.  T.,  N.  S.  6  ;  10  W.  B.  431 ;  8  Jur.,  N.  8.  316    .  .208,  216, 

219,  300,  316,  318,  332 

2  Mar.  Law  Cas.,  O.  S.  417  ;  15  L.  T.,  N.  S.  113.  .447 

«*Schwalbe,"The,  Lnsh.  239  ;  4  L.  T.,  N.  S.  160 236 

Swab.  Ad.  621 38,  243 

"Schwann,"  The,  L.  B.  4  A.  &  E.  187  ;  43  L.  J.  Ad.  18  ;  30  L.  T., 
N.  S.  637 ;  22  W.  B,  743 120 

«* Scioto, "The,  Dayies,  359 438 

'<  Scotia,"  The,  7  Blatohf.  308;  on  app.  14  Wall.  170;  nom.  The 
«* Berkshire,"  3  Mar.  Law  Caa.,  O.  S.  610;  28L.T.,N.  S.370..6,31, 

302,  318,  414 

Scott  V,  London  &  St.  Katherine^s  Dock  Co.,  3  H.  ft  G.  596 83 

Scott  9.  Scott,  2  Stark.  438   69 

ScoU  r.  Seymour,  1  H.  &  G.  219 223 

"Scout,"  The,  L.  B.  3  A.  &  E.  612  ;  41  L.  J.  Ad.  42  ;  26  L.  T., 
N.  S.  371  88 

"Sea  Gull,"  The,  23  WaU.  166  4 

Sea  Loisurance  G.  v.  Haddan,  13  Q.  B.  D.  706  ;  63  L.  J.,  Q.  B.  252 ; 

60  L.  T.,  N.  S.  667 288 

"  Sea  Nymph,"  The,  Lush.  23    447 

"  Sea  Nymph  of  Chester,"  The,  Holt,  34 319 

"  Sea  Queen,"  The,  or  The  "Lloyds,"  Br.  &  L.  369 ;  32  L.  J.  Ad, 
197;  9  L.  T.,  N.  S.  236 269 

"Seaton,"  The,  9  P.  D.  1 ;  49  L.  T.,  N.  S.  747  ;   53  L.  J.  Ad.  15 ; 
32  W.  B.  600;  6 Asp.  M.  L.  G.  191.. 27,  310,  311,  363,  376—377,  400, 

401,  404 
Seccombe  «.  Wood,  2  Moo.  &  Bob.  290 26 

Seward  r.  The  "Vera  Gruz,"  10  App.  Ga.  69.    See  The  "Vera 
Gruz"  (No.  2). 

"Secret,"  The.    Seie  The  "Lmisfail"  and  The  "Secret." 

26  L.  T.,  N.  S.  670 11,439,442 

Sedgworthr.  Overend,  7  T.  B.  280    104 

"  Seine,"  The,  Swab.  Ad.  411 ;  6  Jur.,  N.  S.  298 68,  216,  406 

"  Selina,"  The,  2Not.  of  Gas.  18    80 

"Seringapatam,"  The,  3  W.  Bob.  38  ;  6  Not.  of  Gas.  61 . .  160,  166,  363 

"Shannon,"  The,  1  W.  Bob.  463;  7  Jur.  380    11,  442 

"  Shamrock,"  The,  and  The  "Hannah" 346 

Sharp  r.  Powell,  L.  B.  7G.  P.  263 17 

Shersby  v.  Hibbert.     See  The  "Duke  of  Manchester." 

Sherman  r.  Mott,  6  Bened.  372    13 


TABLE  OF  CASES.  zli 

PAQB 
Silk  V.  Brown,  9  Gar.  &  P.  601   16 

«  »mla,"  The,  and  The  <*  City  of  Lncknow,"  Ad.  Div.  Marob,  1884 . .  316 

Simpson  r.  Bines,  L.  B.  7  G.  P.  2P0  ;  41  L.  J.  G.  P.  121 ;  26  L.  T., 

N.  8.  697 ;  20  W.  B.  680   116 

r.  Thompson,  3  Ap.  Gas.  279 ;  38  L.  T.,  N.  S.  1 ;  26  W. 

B.  Dig.  219 66,  74,  282,  288 

"  Singapore,"  The,  and  The  *•  Hebe,"  Holt,  124  ;  L.  B.  1  P.G.  378.  .37, 

362,  365,  368,  416 

**  Sinquani,"  The,  6  P.  D.  241 ;  4  Asp.  M.  L.  C.  383 ;  60  L.  J.  Ad.  6  ; 
43  L.  T.,  N.  S.  768.  .91,  190,  191, 195,  199,  200,  205,  235,  240,  244,  246 

"  Sir  Bobert  Peel,"  The,  4  Asp.  M.  L.  G.  321 ;  43  L.  T.,  N.  S.  364  . .  39 

"Siren,"  The,  7  WaU.  152  98 

"  Sisters,"  The  (limitation),  1  P.  D.  281 ;  2  Asp.  Mar.  Law  Gas. 

689;  32  L.  T.,  N.  8.  837 184 

44  L.  J.  Ad.  23  ;    32  L.  T.,  N.  S.  343 ;  on  app.  1 

P.  D.  117 ;  34  L.  T.,  N.  S.  338 ;  46  L.  J.  Ad.  39 ;  24  W.  B.  412.  .4. 

10,  30,  37,  73,  82,  101,  192 

Smith,  In  re.  The  "  Oitj  of  Mecca,"  1  P.  D.  300  ;  45  L.  J.  Ad.  92  ; 

36L.  T.,  N.  S.  380;  24  W.  B.  903 99,  209,  211 

r.  Brown,  L.  B.  6  Q.  B.  729 ;  40  L.  J.  Q.  B.  214 ;  24  L.  T., 

N.S.808;  19W.B.1165  116 

V.  Gondiy,  1  How.  28    115,  229 

V.  Dobaon,  3  M.  &  G.  59  ;  3  Scott,  N.  B.  336    28,  456 

v.  Kirby,  1  Q.  B.  D.  131 ;  24  W.  B.  207 181 

V.  Nugent,  4, 10, 30,37,73,82, 101, 192.  SeeNngentr.  Smith. 

IT.  Saint  Lawrenoe  Tow  Boat  Go.,  L.  B.  5  P.  G.  308 ;  28  L. 

T.,  K.  S.  885  ;  21  W.  B.  569   199,  202,  206,  363 

V,  Scott,  4  Tamit.  126   282 

V.  Steele,  L.  B.  10  Q.  B.  125 ;  44  L.  J.  Q.  B.  60 ;  32  L.  T. 

N.  S.  195  :  23  W.  B.  388 105 

r.  The  "Creole"  and  The   "Sampson,"   2  Wall.  Jun. 

G.  G.  B.  485    198,  299 

V,  Voss,  2  H.  &  N.  97  ;  26  L.  J.  Ex.  233 ;  29  L.  T.  97  ;  5 

W.  B.  634  64,  406 

''Smynia,"  The,  mentioned  Lnsh.  385   322,  372 

2  Moo.  P.  G.  G.,  N.  S.  447  ;  2  Mar.  Law  Gas.,  O.  S. 

93 ;  11  L.  T.,  N.  S.  74 351,  356,  460,  461,  462 

Sneesby  v,  Lancashire  and  Yorkshire  Bail.  Go.,  L.  B.  9  Q.  B.  263 . .     17 

"Solis,"The,  78  L.  T.  366    Add, 

"Sooth8ea,"The,  Swab.  Ad.  141   112 

Spaight  9.  Tedcastle,  6  Ap.  Gas.  217 ;  4  Asp.  M.  L.  G.  406 ;  44 
L.  T.,  N.  S.  509 ;  29  W.  B.  761. .  ..17,  22,  23,  24,  89,  168,  159,  199, 

204,  235,  240,  244,  245 
Speller  v.  Bristol  Steam  Navigation  Go.  13  Q.  B.  D.  96 206 

••  Spindrift,"  The.    See  The  "  Jennie  S.  Barker." 

"Spirit  of  the  Ocean,"  The,  Br.  &  Lush.  336  ;  34  L.  J.  Ad.  74 ;  2 
Mar.  Law  Gas.,  O.  S.  192 ;  12  L.  T.,  N.  S.  239    172,  177 

"  Sprightly,"  The,  and  The  "  "Wells."    See  Hay  v.  Le  Neve. 

"  Spring,"  The,  L.  B.  1  A.  &  E.  99  ;  12  Jur.,  N.  S.  788 362,  367 


Xlii  TABLE  OF  CASES. 

PAOB 

<'Stadaooiia,"The,  5Not.  of  Gas.  371 312 

«*  Staflordahire,"  The,  L.  B.  4  P.  C.  194  84 

«*  Star  of  India,"  The,  1  P.  D.  466  ;  45  L.  J.  Ad.  102  ;  36  L.  T., 
N.  S.  407;  25W.  R.  377   107,  114 

Steel  V.  Lester,  3  0.  P.  D.  121 ;  47  L.  J.  C.  P.  43  ;  37  L.  T.,  N.  S. 
642;  26  W.  R.  212    71,  182 

**  Stephen  Morgan,"  The,  4  Otto,  599    418 

"  Sterling,"  The,  and  The  **  Equator,"  16  Otto,  647 153,  198 

**  Stettin,"  The,  Br.  &  Lush.  199  ;  31  L.  J.  Ad.  208 ;  6  L.  T.,  N.  S. 

613   268,  269 

Stevens  v.  The  "  S.  W.  Downs ' '  and  The  *  *  Storm, ' '  Newb.  Ad.  468 . .  14 

"Stirlingshire,"  The,  and  The  "Africa,"  2  Mar.  Law  Gas.,  O.  S. 
Dig.  672 447 

Stoomvaart  Maatschappj  Nederland  v.  Peninsular  and  Oriental  Steam 
Navigation  Co.,  The  "Voorwaarts"  and  The  "Khedive"  (in- 
frin^ment  of  Regulations),  6  Ap.  Gas.  786  ;  43  L.  T.,  N.  S.  610 ; 
29  W.  R.  173 ;  4  Asp.  M.  L.  G.  360  .  .3,  4,  43,  44,  48—50,  64,  62,  70, 

89,  166 

Stoomvaart  Maatschappj  Nederland  v.  Peninsular  and  Oriental  Steam 
Navigation  Go.,  The  "Voorwaarts"  and  The  "Khedive"  (divi- 
sion of  loss),  7  Ap.  Gas.  795 ;  52  L.  J.  Ad.  1 ;  47  L.  T.,  N.  S.  198 ; 
31  W.  R.  249  ;  6  Asp.  M.  L.  G.  360,  567.  .150, 151,  152,  154,  160,  183 

"  Stork,"  The,  and  The  "  Never  Despair,"  6  Asp.  M.  L.  G.  211 . . . .  104 

Stort  t'.  Glements,  1  Peake,  107    64 

Straker  t^.  Hartland,  2  H.  &  M.  570 ;  34  L.  J.  Gh.  122  ;  11  L.  T., 
N.  S.  622  ;  10  Jnr.,  N.  S.  1143    180 

"Stranger,  The,  6  Not.  of  Gas.  36  360,  484 

Brown,  Ad.  281  ;  24  L.  T.,  N.  S.  364  ....  198,  201,  202 

"  Strathnaver,"  The,  1  Ap.  Gas.  58  86,  119 

Stuart  t^.  Isemonger.    See  The  * '  Diana." 

Sturges  9.  Boyer,  24  How.  110    198 

r.  Glough,  21  How.  461 453 

Submarine  Telegraph  Go.  v.  Diokson,  15  G.  B.,  N.  S.  759  ;  33  L.  J. 
G.  P.  139 ;  10  Jur.,  N.  S.  129 ;  10  L.  T.,  N.  S.  32  ;  12  W.  R.  384  212 

"Sunnyside,"  The,  1  Otto,  208.... 63,  312,  315,  322,  378,  416,  420,  426, 

427  437 
"Superb,"  The,  and  The  "Florence  Bragington,"  373.    See  The 

"  Florence  Bragington." 
"  Superior,"  The,  6  Not.  of  Gaa.  607   423,  424 

"Supply,"  H.M.S.,  2  Mar.  Law  Gas.,  O.  S.  262;  Holt,  189;  12 
L.  T.,  N.  S.  799 463 

Sutton  r.  MitcheU,  1  T.  R.  16 169 

"  SwaUow,"  H.M.S.,  Swab.  Ad.  30    120 

The,  3  Asp.  Mar.  Law  Gas.  371 ;  36  L.  T.,  N.  S.  331 . .  12, 

466 

"Swan,"  The,  3  Blatchf .  286 94 

"  Swanland,"  The,  2  Sp.  E.  &  A.  107    36,  58,  161 

**  Swansea,"  The,  and  The  "  Gondor,"  4  P.  D.  1 16 ;  48  L.  J.  Ad.  33  ; 
4  Asp.  Mar.  Law  Gas.  115  ;  40  L.  T.,  N.  S.  442 ;  27  W.  R.  748  . .  66, 

123,  291 


TABLE  OF  CASES.  xliii 

PAoa 
«  Sweepstakes,"  The,  Brown,  Ad.  609  201 

"Swift,"  The,  1  Doda.  Ad.  320 221 

"Sylph,"  The,  2  Sp.  E.  &  A.  75     306,  313,318,406 

8wab.Ad.233    310 

L.R.2A.&E.24;  37  L.  J.  Ad.  14;  17  L.  T.,  N.  S. 

519 •. 82,116 

"  SjlTester  Hale,"  The,  6  Bened.  523 302,  361 

«*Synu5uiie,"The,  9WaU.  672 ." 396 

12WaU.  167 201,312 

T. 

T.  C,  i««,  Ir.  Hep.  11  Eq.  161 82 

Taylor  v.  Dewar,  6  B.  &  S.  68 ;  33  L.  J.  Q.  B.  14i  ;  10  L.  T.,  N.  S. 
267;  12W.  R.  679 116,  284,287 

V.  Carryl,  20  How.  584 76 

"  Teda  Carmen,"  The,  Luah.  79 166 

«*  Tel^^ph,"  The,  Valentine  v.  Cleugh,  8  Moo.  P.  C.  C.  167 ;  1  Sp. 
E.  &  A.  427 31,  42,  118,  320 

"Temi80onata,"The,  2Sp.  208;  iJur.,  N.  S.  479    84 

"Temora,"  The,  Luah.  17 ;  1  L.  T.,  N.  S.  418 ;  8  W.  R.  Dig.  21 .  .267, 

258,  268 

Tennant  &  Co.  v,  Ellia  &  Co.,  6  Q.  B.  D.  46    126 

*'  Teat,"  The,  6  Not.  of  Caa.  276  310,  414,  423,  428,  430 

"  Teutonia,"  The,  23  Wall.  77 353 

"  Thamea,"  The.    See  The  "  Siatera." 

5  C.Rob.  345 453 

and  The**  Stork,"  Holt,  151   374 

*•  Thetia,"  The,  L.  R.  2  A.  &  E.  365 ;  38  li.  J.  Ad.  42 ;  22  L.  T., 
N.  S.  276;  3  Mar.  Law  Caa.,  O.  S.  357 14,  67,  206 

Thiatelton  r.  Gibbona,  8  Dow.  419 184 

«*  Thomaa  and  Jane,"  The,  and  The  "  laabella,"  Reed c.  Wellford. .  138 

''Thomaa  Lea,"  The,  35  L.  T.,  N.  S.  406  ;  8  Aap.  Mar.  Law  Caa.  260  317 

'*ThomaaMartm,"The,  3Blatchf.  617    357 

"Thomaa  Powell,"  The,  and  The  "Cuba,"  2  Mar.  Law  Caa.,  O.  S. 
344;  14  L.  T.,  N.  S.  603  3,  8 

Thompson  v.  Hopper,  6  E.  &  B.  191 284 

V,  Reynolda,  7  E.  &  B.  172 ;  26  L.  J.  Q.  B.  93  ;  21  Jur., 

N.  S.  464  284 

"Thomley,"The,  7  Jur.  659 12,  119 

"  Thornton,"  The,  2  Bened.  429 445,  446 

Thornton  i;.  Boland,  2  Bmg.  219 259 

Thoiogood  V.  Bxian,  8  C.  B.  116 ;  18  L.  J.  C.  P.  336 68,  104 

Thorp  17.  Hammond,  12  Wall.  408 88,438,  448 

"  Three  Relationa,"  The,  and  The  "  Britannia,"  Faye  c,  Graham  . .  142, 

143 

"  Thuringia,"  The,  1  Aap.  Mar.  Law  Caa.  283 ;  41  L.  J.  Ad.  44  ;  26 
L.t7n.  S.  446 100,  110,  111,  218 


xliv  TABLE  OF  CASES. 

PAQB 
"  Thyatira,"  The,  8  P.  D.  116 ;  62  L.  J.  Ad.  86 ;  49  L.  T.,  N.  S. 
406  ;  32  W.  R.  276  ;  6  Asp.  Mar.  Law  Cas.  178 113 

**Tioonderoga,"The,  Swab.  Ad.  216   73,  87,  90,  190 

TindaUr.  Bell,  llM.  &W.  228 113 

"Tirzah,"  The,  4  P.  D.  33  ;  48  L.  J.  Ad.  16  ;  39  L.  T.,  N.  S.  647 ; 
27  W.  R.  684     323,  324,  332 

"Topaze,"  H.M.S.,  2  Mar.  Law  Caa.,  O.  S.  38;  Holt,  166;  10 
L.  T.,  N.  S.  669  ;  12  W.  R.  923 463 

"  Tracy  J.  Bronson,"  The,  3  Bened.  341     161,  361 

Traders  North  Staffordshire  Carrying  Co.,  In  re^  L.  R.  19  Eq.  60  . .     81 

** Transit, "The,  3 Bened.  192   366,  416 

"  Traveller,"  The,  2  W.  Rob.  197  360 

Trew  V.  Peiroe,  The  "  Mary  of  Poole,"  and  The  **  Mary  of  Wey- 
month" 136,  161,  162 

"  Trident,"  The,  lSp.E.&  A.  217    312 

**  Triune,"  The,  3  Hag.  114    66,  170,  177 

Tuff  i;.  Warman,  2  C.  B.,  N.  S.  740 ;  26  L.  J.  C.  P.  263  ;  5  W.  R. 
686 ;  on  app.  6  C.  B.,  N.  S.  673 ;  27  L.  J.  C.  P.  322 ;  29  L.  T.  199 ; 
6  W.  R.  693   17,  21—23,  42,  43,  47 

"  Two  Ellens,"  The,  Johnson  v.  Black,  L.  R.  4  P.  C.  161  ;  41  L.  J. 
Ad.  33;  26L.  T.,  N.  S.  1    76,  83,  86 

<*  Two  Sisters,"  The,  1  Pritch.  Ad.  Dig.  199 31 

Tyne  Improyement  Commissioners  r.  General  Steam  Nav.  Co.,  L.  R. 

2  Q.  B.  66 ;  36  L.  J.  Q.  B.  22 ;  16  L.  T.,  N.  S.  487 ;  16  W.  R. 
178   266,  271 

U. 

<«  U.  S.  Ghrant,"  The,  and  The  "Tally  ho,"  7  Bened.  196. . .*. 326 

«*UhU,"  The,  L.  R.  2  A.  &  E.  29  (note) ;  3  Mar.  Law  Cas.,  O.  S. 
148  ;  37  L.  J.  Ad.  16  (note) ;  19  L.  T.,  N.  S.  89  . .  8,  82,  83,  446,  462 

"  Ulster,"  The,  1  Mar.  Law  Cas.,  O.  S.  234  ;  6  L.  T.,  N.  S.  736 ;  10 
W.  R.  794 434,  466 

"  Uncas,"  The,  and  The  **  Maeander,"  Holt,  243   414 

**  Underwriter,"  The.  See  The  **  Lake  St.  Clair  "  and  The  **  Under- 
writer." 

"  Union,"  The,  3  L.  T.,  N.  S.  280 81,  216 

— Steamship    Co.    v,    Ovmers    of   The    "  Aracan,"    The 

"American,"  and  The  "Syria,"  L.  R.  4  A.  &  E.  226;  43  L.  J. 
Ad.  26  ;  22  W.  R.  846  ;  on  app.  L.  R.  6  P.  C.  127  ;  43  L.  J.  Ad. 
30 ;  31  L.  T.,  N.  S.  42  ;  22  W.  R.  927 176,  189—193 

"  United  Service,"  The,  8  P.  D.  66 ;  6  Asp.  Mar.  Law  Cas.  65  ;  62 
L.  J.  Ad.  18 ;  48  L.  T.,  N.  S.  486  ;  31  W.  R.  614  ;  on  app.  9  P.  D. 

3  ;  63  L.  J.  Ad.  1 ;  32  W.  R.  666 ;  6  Asp.  Mar.  Law.  Cas.  170 ; 

49  L.  T.,  N.  S.  701 201,  206,  460 

"  United  States,"  The,  2  How.  210;  2  Mar.  Law  Cas.,  O.  S.  166  ;  12 
L.  T.,N.  S.  33   74,  162,468 

"  Unity,"  The,  Swab.  Ad.  101 313,  406,  406 

"  Urania,"  The,  1  Mar.  Law  Cas.,  O.  S.  156  ;  6  L.  T.,  N.  S.  402 ; 
10  W.  R.  97  64,  99 


TABLE  OF  CASES.  xlv 


V. 

PAQB 

"  VanderbUV  The,  6  WaU.  226 312,408 

VandCTplank  «.  MiUer,  1£.  &  M.  169 436 

"  Vandyk,"  The,  7  P.  D.  42  ;  6  Aap.  Mar.  Law  Caa.  17  ;  47  L.  T., 
K.S.694   293 

"  Vdaaquez,"  The,  Owners  of  The  "  Velasquez  "  v.  Briggs,  L.  R.  1 
P.  C.  494 ;  36  L.  J.  Ad.  19  ;  16  L.  T.,  N.  S.  777 ;  16  W.  R.  89. .  244 

"Velocity,"  The,  L.  R.  3  P.  C.  44 ;  39  L.  J.  Ad.  20 ;  21  L.  T  , 

N.  8.  686 ;  18  W.  R.  264 37,  39,  92,  299,  309,  313,  374,  376, 

408,  409,  415 

Vennall  v.  Gamer,  1  Gr.  &  M.  21    4 

"  Venus,"  The,  1  Pritch.  Ad.  Dig.  129 ;  2  Mar.  Law  Gas.,  O.  S.  Dig. 

622 10,  101 

**VeniCruz,"The(No.  1,  infringement  of  Regulations),  9  P.  D.  88.  .46, 

46,  47,  56,  68,  62,  99,  116,  160,  160,  217,  223 

-^— — —  (No.  2,  jurisdiction  in  rem)y  9  P.  D.  96 ;  6  Asp. 
Mar.  Law  Gas.  254,  270 ;  53  L.  J.  Ad.  33 ;  51  L.  T.,  N.  S.  24,  104  ; 
(H.L.),nom.  Seward  V.  The  "VeraGruz,"  10  Ap.  Gas.  69  ..116,  216, 

223 

"  Vernon,"  The,  1  W.  Rob.  316  218,  237 

"Vesta,"  The,  and  The  "Gity  of  London,"  "Times,"  Sept.  15th, 

1879    266 

7  P.  D.  240  ;  61  L.  J.  Ad.  26 ;  46  L.  T.,  N.  8.  492 ; 

30  W.  R.  706 ;  4  Asp.  Mar.  Law  Gas.  516    268 

"Vianna,"  The,  Swab.  Ad.  406 466 

"  Vicksburg,"  The,  7  Blatchf .  216 449 

"Victor,"  The,  Lush.  72  ;  29  L.  J.  Ad.  110  ;  2  L.  T.,  N.  8.  331.  .78,  99 

"Victor  Govaoevitch,"  The,  10  P.  D.  40     Add. 

"  Victoria,"  The,  3  W.  Rob.  49  315,  318,  363,  366 

It.  Rep.  Ad.  1  Eq.  336 259,  272 

"  Vildosala,"  The,  4  Asp.  Mar.  Law  Gas.  228 ;  42  L.  T.,  N.  8.  96. .   104 

"  Ville  du  Havre,"  The,  7  Bened.  328  437 

"Virga,"The,  2  W.  Rob.  201    8 

«*VirginiaEhrman,"The,  7  Otto,  309    198,279 

"  Virgo,"  The,  3  Asp.  Mar.  Law  Gas.  285 ;  36  L.  T.,  N.  8.  619  ;  26 

W.  R.  397    11,  24,  26 

7Bened.496   419 

"  ^var,"  The,  2  P.  D.  29  ;  35  L.  T.,  N.  8.  782 ;  25  W.  R.  379 ;  on 
app.  ibid.  463 99,  200,  211 

"  Vivid,"  The^  Swab.  Ad.  88 ;  on  app.  nom.  Ghurchward  v.  Pahner, 

10  Moo.  P.O.  G.  472;  4  W.  R.  755 42,  353 

7Not.of  Gas.  127  367,  382,  414 

1  Asp.  Mar.  Law  Gas.  601;  42L.  J.Ad.  67;  28L.T., 

N.  8.  376    440,441,444 

**  Vohmt,"  The,  1  W.  Rob.  383;  1  Not.  of  Gas.  603    ,.84,  166,  176,  210 
"  Volcano,"  The,  2  W.  Rob.  887  98,441,448 


Xlvi  TABLE  OF  CASES. 

PAOB 
«*  Voorwaarto,"  The,  and  The  "Khedive,"  Stoomvaait,  &c.  Co.  r. 
Peninitular,  &c.  Co.  (infrlDgement  of  Begnlations),  5  Ap.  Cas.  876 ; 
43  L.  T.,  N.  S.  610 ;  29  W.  R.  173  .  .3,  4,  43—60,  64,  62,  70,  89,  166, 
305,  306,  307,  383—388,  392,  393,  394,  420--423,  429,  439 

^'Voorwaarto,"  The,  and  The  ^'Khedive,"  Stoomvaart,  &c.  Co.  v. 
Peninsular,  &o.  Co.  (division  of  loss),  7  Ap.  Caa.  796 ;  62  L.  J.  Ad. 
1 ;  47  L.  T.,  N.  S.  198 ;  6  Asp.  Mar.  Law  Caa.  360,  667. .. .  160—164, 

160,  183 

«*VronJanetye,"The,  Ad.  a.,  2ndFeb.  1820   146 


W. 

"  W.  C.  Redfield,"  The,  4  Bened.  227 378,449 

"W.T.Clark,"  The,  6  Bissel,  296 83 

"Wahlberg  p.  Young,  4  Asp.  M.  L.  C.  27 ;   46  L.  J.  C.  P.  783 ;   24 

W.  R.  847 180,  184,  205 

Walker  9.  MaiUand,  6  B.  &  A.  171 282,  284 

"Wanata,"  The,  4  Bened.  310;  6  Otto,  600 181,  334 

"WarEagle,"The,  OBifisel,  364  187 

"  Warkworth,"  The,  9  P.  D.  20  ;  53  L.  J.  Ad.  4  ;  32  W.  B.  479 ; 
6  Asp.  M.  L.  C.  194  ;  on  app.  9  P.  D.  145 ;  63  L.  J.  Ad.  65 ;  33 
W.  R.  112;  51  L.  T.  N.  S.  668.. 24,  125,  178—186,  217,  241,  299,  304 

"  Wairior,"  The,  L.  R.  3  A.  &  E.  653;  27  L.  T.,  N.  S.  101 ;  21 
W.  R.  82 189,  380,  431 

"Washington,"  The,  6  Jur.  1067 118,  150,  165 

"  Waterhx),"  The,  2  Dods.  Ad.  433    88 

Wayde  r.  Lady  Carr,  2  Dow.  &  R.  256 407 

«  Webb,"  The,  14  Wall.  406 199,  207 

"Wenona,*'The,  19  Wall.  41 308 

"Wesley,"  The,  Lush.  268 268,  269 

"Westphalia,"  The,  4  Bened.  404 ;  1  Asp.  Mar.  Law  Cas.  12;  24 
L.T.,  N.  8.  76 857 

"  Wheatsheaf,"  The,  and  The  "  Intrepide,"  2  Mar.  Law  Cas.,  O.  8. 
292;  Holt,  210;  13  L.  T.,  N.  8.  612 82,  101,  102,  400 

White  V,  Crisp,  10  Ex.  312   26 

r.  PhilliM,  16  C.  B.  N.  S.  246 ;   33  L.  J.  C.  P.  33 ;    10  Jur., 

N.  8.  425;  9  L.  T.,  N.  8.  388 93 

Whitehall  Transportation  Co.  v.  Kew  Jersey  8teamboat  Co.,  61  New 
York  (8icker'  s)  Rep  .369 63 

Whitney  v.  The  Empire  8tate,  1  Bened.  67 362,  417,  418,  448,  449 

Whitrid^e  r.  Dill,  23  How.  448    402,  438 

"  Wild  Ranger,"  The,  Lush.  663 ;  82  L.  J.  Ad.  49 ;  7  L.  T.,  N.  8. 
725;  9  Jur.,  N.  8. 134 166,  219 

"  Wilhelmina,"  The.    8ee  The  "Williamina." 

Wilkins  V.  Day,  12  Q.  B.  D.  110 36 

"  Willard  Saulsbury,"  The,  1  Pars,  on  Ship.  (ed.  1869)  664 833 

"  Willem  III.,"  The,  L.  R.  8  A.  &  E.  487 ;  26  L.  T.,  N.  8.  386 ... .  78 


TABLE  OF  CASES.  xlvii 

PAOB 

"  WiDiAm  Frederick,"  The.    See  The  '<  Byfoged  Chrisiensen." 

"William  Hntt,'»  The,  Lnah.  26 38,104 

4  Mitch.  Mar.  Beg.  718 ;  Lowndes  on  Coll. 

187 460 

"  WiUiam  Money,"  The,  2  Hag.  136 B6 

••  William  Lindaay,"  The,  L.  R.  6  P.  C.  338 ;  29  L.  T.,  N.  S.  366 ;  22 
W.  R.  6 11,  24,  97,  443 

"  William,"  The,  6  C.  Rob.  316 264 

«*Williamuia,"  The,  3  P.  D.  97  113,  121,  243 

Williams  V.  Newton,  14  M.  &  W.  747 ;  16  L.  J.  Ex.  11    269 

Wilson  V.  Dickson,  2  B.  &  Aid.  2    166,  170,  177 

9.  Merry,  L.  R.  1  So.  Ap.  326    106 

r.  Newport  Dock  C5o.,  L.  R.  1  Ex.  177 109,  116 

"Winston,"  The,  8  P.  D.  176;  62  L.  J.  Ad.  72;  49  L.  T.,  N.  S. 
403  ;  31  W.  R.  892;  on  app.  9  P.  D.  86;  61  L.  T.,  N.  S.  183;  63 
L.  J.  Ad.  69 ;  6  Asp.  Mar.  Law  Gas.  274 236,  238,  260 

"Wirrall,"The,  3W.Rob.  66    436 

«*  Wobum  Abbey,"  The,  3  Mar.  Law  Gas.,  O.  S.  240 ;  38  L.  J.  Ad. 
28;  20  L.  T.,  N.  S.  621 233,444 

Wood  9.  Smith.    See  The  "  City  of  Cambridge." 

Woodley  v.  Michell,  11  Q.  B.  D.  47 ;  6  Asp.  Mar.  Law  Gas.  71 ;  48 
L.  T.,  N.  8.  699 ;  31  W.  R.  651 ;  62  L.  J.  Q.  B.  326. . .  .277,  280,  282 

'« Woodrop  Sims,"  The,  2  Dods.  Ad.  83  ....126,  143,  147,  148,  162,  165 

Woidsworth  V.  Willan,  4  Esp.  273 407 


X. 

Zenoe  v.  Fox,  L.  R.  4  C.  P.  666 ;  38  L.  J.  C.  P.  351 ;  19  L.  T.,  N.  S. 
84;  17W.R.893    284 


T. 

Tatea  V.  Hall,  1  T.  R.  75  169 

r.  Whyte,  4  Bmg.  N.  G.  272 ;  7  L.  J.  G.  P.  116 117,  286,  287 

"Torkshireman,"  The,  2  Hag.  Ad.  30  (note) 113 

«  Young  Mechanic,"  2  Curtis,  404 77 


Z. 

•«  Zadok,"  The,  9  P.  D.  114  ;  60  L.  T.,  N.  S.  69 ;  63  L.  J.  Ad.  72 ; 
32  W.  R.  1003  ;  60  L.  T.,  N.  S.  696  ;  6  Asp.  Mar.  Law  Gas.  262.  .32, 

33,  351,  362,  356,  381,  427,  434 

"Zephyr,"  The,  2  Mar.  Law  Gas.,  O.  S.  146;  11  L.  T.,  N.  S.  361 ; 
12W.  R.  890   92 

" ZoUyer^n,"  The,  Swab.  Ad.  96 ;  27  L.  T.  160 ;  2  Jnr.,  N.  S.  429.  .216, 

217,  462 


(    xlyiii     ) 


(ku$»  Decided  hy  Courts  of  the  United  States  of  America  are  Cited  from  the 

following  Reports : — 

Abbot,  Admiralty  (DUtrict  Court)  Reports. 
AxEBicAN  Bepobts  (all  the  Ck>iirt8  of  last  resort). 

Bbnzdiot,  District  Court  Reports. 

Bl^tohfobd,  Circuit  Court  Reports. 

Bbown,  Admiralty  Reports. 

GALLisoxr,  Circuit  Court  Reports. 

HowABD,  Supreme  Court  Reports. 

Kewbebby,  Admiralty  (District  Court)  Reports. 

Olcott,  Admiralty  (District  Court)  Reports. 

Spbaqub,  Admiralty  (District  Court)  Reports. 

Wabb,  District  Court  Reports. 

Wallaob,  Supreme  Court  Reports. 
Wallaob,  Junior,    Circuit  Court  Reports. 


ADDENDA. 

Page  38.  As  to  the  nature  of  interrogatories  allowed  in  a  collision  action, 
see  The  Radnorshire^  6  P.  D.  172. 

„  39.  In  The  Victor  Covacevitehy  10  P.  D.  40,  it  was  held  that  the 
power  for  the  judge  of  the  Admiralty  Division  to  order  in- 
spection by  the  Trinity  masters  will  not  be  exercised  before 
the  hearing  of  the  action,  and  where  the  party  applying  for 
the  order  has  an  opportunity  of  proving  the  facts  by  evidence 
in  the  ordinary  way. 

,,  76.  As  to  the  person  by  whom  a  warrant  of  arrest  must  be  served, 
see  The  PaUmares,  10  P.  D.  36 ;  The  Solis,  78  L.  T.  366. 
82,  83.  In  The  MeinrUh  BJom,  10  P.  D.  44,  the  effect  of  the  Admi- 
ralty Court  Acts,  3  &  4  Vict.  c.  66,  and  24  Vict.  c.  10,  was 
very  much  discussed  upon  the  question  whether  they  create  a 
maritime  lien  for  necessaries  supplied  to  a  foreign  ship.  The 
decision — that  there  is  no  lien — may  be  material  upon  the 
question  whether  a  lien  fur  damage  arises  under  either  of 
these  statutes. 
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COLLISIONS  AT  SEA. 


CHAPTER    I. 

NBOLIOSNCE. 


Tm  mere  fact  that  a  ship  strikes  or  eoes  foul  of  and  ColUrion 
injTtreB  another  creates  no  liability  in  herself,  her  owners,  ^gu^ce 
OT  those  in  charge  of  her.    The  assertion  that  one  ship  creates  no 
"ran  into"  or  "ran  down"  the  other,  often  made  in  ^' 

collision  actions  by  witnesses  on  both  sides,  is  a  mere 
allegation  of  negligence,  and  in  no  way  advances  the 
case  (a).  So  that  damages  may  be  recovered,  negligence 
for  which  the  owners  or  persons  in  charge  of  the  ship  sued 
are  responsible  must  be  proved.  There  is,  indeed,  one 
case,  bat  one  case  only,  in  which  damages  may  be  recovered 
without  proof  of  neghgence;  the  case,  namely,  of  an 
infringement  by  the  defendant  ship  of  one  of  the  Statu- 
tory Eegulations  for  Preventing  Collisions  at  Sea  which 
might  by  possibility  have  contributed  to  the  collision. 
Here  a  rule  of  law  (b)  requires  that  the  ship  which  has 
broken  the  law  shall  be  deemed  to  be  in  fault  for  the 
collision.  It  excludes  evidence  directed  to  show  that  the 
infringement  did  not  in  fact  contribute  to  the  collision, 

{«)  The  Jamw  Watty  2  W.  Rob.  (*)  36  &  36  Vict.  c.  86,  8.  17 ; 

270,  278.  see  infra^  pp.  41,  teq. 
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NEGLIGENCE. 


Case  of  in- 

Bcmtable 

fault. 


What  18 
negligence. 


and  renders  the  consideration  of  the  question  of  actual 
negligence  unnecessaiy.  The  precise  effect  of  this  im- 
portant enactment  will  be  considered  hereafter. 

Where  a  ship,  or  each  of  the  two  ships,  alleges  (c) 
negligence  on  the  part  of  the  other,  and  it  is  manifest 
that  the  collision  was  caused  by  fault  somewhere,  but  the 
evidence  does  not  satisfy  the  Court  on  which  side  the 
fault  lies,  no  damages  can  be  recovered,  and  each  ship 
bears  her  own  loss  {d).  The  English  law  as  to  the  inci- 
dence of  loss  in  this  case  differs  from  that  of  some  foreign 
coimtries,  and  also,  it  seems,  from  the  general  maritime 
law  (e). 

In  The  Albert  Edward  (/),  an  action  against  a  steamship 
for  damages  to  a  mooring  dolphin,  which  fell  over  on 
being  struck  or  pressed  upon  by  the  ship,  was  dismissed 
with  costs,  on  the  ground  that  mere  contact  with  the 
dolphin  did  not  constitute  a  cause  of  action,  and  that  the 
damage  to  the  dolphin  was  the  result  of  its  own  improper 
weakness,  and  was  not  caused  by  any  negligence  on  the 
part  of  the  ship. 

Negligence  is  the  failure  to  exercise  that  skill  care  and 
nerve  which  are  ordinarily  to  be  found  in  a  competent  sea- 
man. "  We  are  not  to  expect  extraordinary  skill  or  extra- 
ordinary diligence,  but  that  degree  of  skill,  and  that  degree 


(c)  Following  a  practice  whicb  is 
almost  universal,  the  writer  here 
and  subsequently  personifies  the 
ship.  Convenience  and  habit  wiU, 
pemaps,  be  considered  a  sufficient 
excuse  for  the  use  of  a  phraseology 
which  has  sometimes  proved  mis- 
leading ;  see  infra,  p.  73. 

{d)  The  Maid  of  Aukland,  6  Not. 
of  Cas.  240  ;  The  Catherine  of  Dover ^ 
2  Hag.  Ad.  145 ;  The  Laconiay  2 
Moo.  P.  C.  C.  N.  S.  161 ;  Abbott 
on  Shippii^,  12th  ed.  520 ;  and  see 
per  Loid.  Wensleydale,  Morgan  v. 
Sim,  The  Zotidofiy  11  Moo.  P.  C.  C. 
308,  312.  But  formerly  the  law 
was  otherwise  ;  see  infra,  p.  134. 

(e)  See  Bell's  Commentaries  on 


the  Law  of  Scotland,  581 ;  Byn- 
kershoek,  Qusest.  Jur.  Priv.  C.  4, 
c.  18 ;  Pothier,  vol.  4,  p.  444. 
There  is  no  express  authority  for 
this  statement  as  to  the  peculiarity 
of  English  law,  and  there  are 
early  decisions  to  the  contrary; 
see  infra,  p.  134.  But  no  case 
is  to  be  found  in  the  books  in 
which  damages  have  been  recovered 
in  a  case  of  inscrutable  fault,  or  in 
any  case  in  which  negligence  has 
not  been  proved  against  the  other 
ship.  Aa  to  the  Boman  and 
foreign  law  on  the  point,  see  infra, 
.  76,  and  the  note  at  the  foot  of 
lapter  V. 
(/)  44  L.  J.  Ad.  49. 
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ORDINARY  CARE  REQUIRED.  3 

of  diligence,  which  is  generallj  to  be  found  in  persons  who 
discharge  their  duty"  (g).  In  The  Dundee  (h)  Lord  Stowell 
defined  negligence  as  ^'  a  i^snt  of  that  attention  and  vigil- 
ance which  is  dae  to  the  security  of  other  vessels  that  are 
navigating  the  same  seas,  and  which,  if  so  far  neglected  as 
to  become,  however  imintentionally,  the  cause  of  damage 
of  any  extent  to  such  other  vessels,  the  maritime  law  con- 
siders as  a  dereliction  of  bounden  duty,  entitling  the 
sufferer  to  reparation  in  damages."  In  a  recent  case 
before  the  House  of  Lords,  it  was  said  that  the  duty  of  a 
seaman  is  ^'  to  take  reasonable  care  and  to  use  reasonable 
skill  to  prevent  the  ship  from  doing  injury;"  and  it  was 
pointed  out  that  much  more  skill  is  reasonably  required 
from  a  person  who  takes  charge  of  a  ship  than  from  one 
who  drives  a  carriage  (i).  So  in  the  case  of  a  collision 
between  a  ship  being  launched  and  another  afloat,  it  was 
said  by  Butt,  J.,  that  imder  the  circumstances  the  utmost 
possible  precautions  by  those  in  charge  of  the  launch  were 
no  more  than  reasonable  (k). 

In  a  recent  case  (/),  a  Thames  pilot  was  held  liable  in 
damages  for  a  collision  between  his  ship  and  another, 
caused  by  his  giving  the  order  (in  French),  "  Tribord !" 
("  Starboard !")  with  the  intention  of  sending  the  ship's 
head  to  port.  The  man  at  the  helm,  a  Frenchman,  carried 
out  the  order,  according  to  the  French  custom,  by  putting 
his  helm  to  port,  which  brought  about  the  collision  (m). 

If  a  vessel  by  her  own  fault  makes  a  collision  so  immi-  A  wrong  step 
nent  that  it  cannot  be  avoided  except  by  the  extraordinary  agony  of  the 


iff)  Per  Dr.  Lixahmgtoii,  The 
Thomas  PoweU  and  The  Cuba,  2  Mar. 
Law  Gas.  O.  S.  844. 

(h)  1  Hag.  Ad.  120. 

(t)  Per  "Lord  Blackbnm,  Stoont" 
taart  Maatthappy  Nederland  v.  Dt- 
reetors,  ^e.  of  the  Peninsular  and 
Oriental  Steam  Navigation  Co.,  The 
VocrtpaartsKoA  The  KhedivSy  6  App. 
Ga.  876,  890.  Thia  case  is  he- 
qnently  cited  in  the  following  pages 


as  The  Voorwaarts  and  The  Khe- 
dive.   See  also  infra,  pp.  70,  212. 

(k)  The  George  Eoper,  49  L.  T. 
N.  8.  186. 

(/)  London  School  Board  v.  Lard- 
ner.  Times,  Feb.  20th,  1884. 

(m)  The  proper  order  should  have 
been  "Babord!"  i,e,  "Put  the 
ship's  helm  to  starboard,  so  as  to 
send  her  head  to  port.' '  See  note  (r) 
infra,  p.  370. 
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NEGLIGENCE. 


coUifflonis  not  Bkill  nerve  or  exertion  on  the  part  of  the  other  ship,  and  a 
negligence,  collision  oocuTS,  it  will  be  held  to  have  been  caused  by  the 
former,  and  she  will  be  liable  for  the  entire  loss.  In  such 
a  case,  and  in  every  case  where  a  ship  by  her  own  negli- 
gence places  another  in  sudden  and  great  peril,  she  will 
not  be  held  guilty  of  negligence  because  at  the  last  moment 
she  did  something  that  contributed  to  the  collision,  or 
omitted  to  do  something  that  might  have  avoided  it  (o). 

And  the  same  principle  applies  in  all  oases  of  sudden 
and  great  danger,  whether  it  be  caused  by  the  fault  of  the 
other  ship  or  not.  In  such  circumstance  a  man  is  required 
to  exhibit  ordinary  presence  of  mind  and  ordinary  skill ;  but 
it  is  manifest  that  in  such  a  case  a  man  may  do,  or  omit 
to  do,  something  which  may  contribute  to  the  collision, 
without  thereby  showing  himself  deficient  in  ordinary 
skill,  care,  or  nerve.  Such  an  act  or  omission  is  held  not 
to  be  negligence  (p). 
Except  where      It  will,  however,  be  seen  hereafter  that  an  arbitrary 

sumption  of     that  has,  even  under  such  circumstances  of  sudden  and 
extraordinary  peril,  infringed  one  of  the  Statutory  Begu- 


fault. 


(o)  The  Nor,  2  Asp.  Mar.  Law 
Cas.  264 ;  The  C.  M.  Palmer  smd  The 
Zamax,  infra  ;  The  Ft/rus  and  The 
Smalesy  Holt,  40  ;  The  Elizabeth  and 
The  Zotusy  2  Mar.  Law  Cas.  O.  S. 
238 ;  The  SisterSy  1  P.  D.  117  ;  The 
Byttell  CastUy  4  P.  D.  219;  The 
TFilliam  Frederick  and  The  Byfoged 
Christenseftf  4  App.  Cas.  669 ;  The 
Voonvaarts  and  2'he  Khedive,  6  App. 
Ca.  876.  And  cf .  per  Lord  Ellen- 
borough,  C.J. I  in  Jones  y.  Boyce,  1 
Stark.  493,  495 :  '^  If  I  place  a  man 
in  such  a  situation  that  he  must 
adopt  a  perilous  alternative  (as 
jumping  off  a  coach),  I  am  respon- 
sible for  the  consequences.''  It 
has  been  repeatedly  by  the  Supreme 
Court  of  the  United  States  that  a 
veaBcl  which  by  her  own  fault  causes 
sudden  peril  to  another  cannot  im- 
pute to  the  other  as  a  fault  a 
measure  taken  in  extremis,  although 


it  was  a  wrong  step,  and  but  for  it 
the  collision  would  'not  have  oc- 
curred. A  mistake  made  in  the 
agony  of  the  collision  is  regarded 
as  an  error  for  which  the  vessel 
causing  the  peril  is  altogether  re- 
sponsible :  The  Niehoh,  7  WaU.  656 ; 
The  Carroll,  8  WaU.  302 ;  The  City 
of  Paris,  9  Wall.  634 ;  TheZueile,  16 
WaU.  676  ;  The  Favonta,  18  Wall. 
698  ;  The  Falcon,  19  WaU.  75  ;  The 
Sea  Gull,  23  WaU.  166.  There  are 
decisions  of  the  French  courts  to  the 
same  effect:  Abordage  Nautique 
(Caumont),  s.-s.  134. 

(p)  The  Sisters,  1  P.  D.  117; 
The  Jesmond  and  The  Earl  of  Elgin, 
L.  R.  4  P.  C.  1,  7 ;  The  MarpeHa, 
L.  R.  4  P.  C.  212;  Vennall  v.  Gar- 
ner, I  Gt.  &  M.  21 ;  The  CUy  of 
Antwerp  and  The  Friedrieh,  Inman 
V.  Beek,  L.  R.  2  P.  C.  26. 


EXAMPLES.  (5 

lations  for  preventing  oollisions  that  might  by  possibilitj 
have  contributed  to  the  collision,  although  those  on  board 
haye  not,  in  fact,  been  guilty  of  any  negligent  act  or 
omission  (q). 

The  following  cases  illustrate  the  principle  above  men-  Exampleg. 
tionedy  that  a  ship  which  negligently  places  another  in  a 
difficulty  cannot  be  heard  to  allege  as  a  fault  against  the 
other  a  wrong  step  taken  in  the  agony  of  the  collision. 

A  sailing  ship  (r)  in  a  thick  fog  sighted  another  at  so 
short  a  distance  that  in  a  minute,  or  less  than  a  minute, 
the  ships  were  in  collision.  Her  helm  was  altered,  but  the 
head-sheets,  which  had  just  been  let  go,  were  not  hauled 
aft,  nor  were  the  lee  braces  let  go,  so  as  to  assist  her  head 
in  paying  off.  It  was  held  that,  even  if  the  collision  could 
have  been  avoided  by  the  measures  suggested,  the  time 
was  so  short  that  there  was  no  negligence  in  their 
omission. 

Where  a  steamship  coming  up  the  Thames  at  night 
passed  a  schooner,  and  when  about  300  yards  a-head  of 
her  took  the  ground  and  stopped,  the  schooner  was  held 
not  to  be  in  fault  for  a  collision  which  followed,  although 
possibly,  if  she  had  at  once  let  go  her  anchor  she  might 
have  prevented  the  collision  (a), 

A  steamship  bound  down  the  river  Thames  on  a  very 
dark  night  was  rounding-to  in  Qxavesend  recu)h  before 
coming  to  an  anchor.  While  rounding-to  she  ran  into  and 
sank  a  vessel  at  anchor  without  a  riding  light  up.  The 
instant  the  latter  vessel  was  seen  the  engines  of  the  steam- 
ship were  stopped  and  reversed,  but  her  anchor  was  not 
let  go.  It  was  held  that,  even  if  the  collision  could  have 
been  averted  by  letting  go  the  anchor,  the  master  of  the 
steamship  was  not  guilty  of  negligence,  because,  at  the 
moment,  it  did  not  occur  to  him  to  let  go  his  anchor  (t). 


{q)  Infra,  p.  48.  3  Mar.  Law  Gas.  O.  S.  345. 

'r)TheMarj>e$iaylj.'R.i'P.C,2l2,  (0  The  C.  If.  FcUmer  and  The 

I*)  The  Elizabeth  BTkd  TheAdalia^      Lamax,  2  Asp.  Mar.  Law  Gas.  94. 


! 
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Miflleadinfip 
lights,  hau- 
ingf  or  other 
embairaasijig 
aotfl. 


Bothehips 
must  ooxnply 
with  the 
Begulations. 


But  if  a  ship  seeks  to  excuse  herself  for  taMng  a  wrong 
step,  whioh,  in  faot,  caused  or  contributed  to  the  collision, 
upon  the  ground  of  sudden  peril,  she  must  show  clearly  that 
she  was  in  no  way  responsible  for  the  sudden  peril  (u). 

Upon  the  same  principle,  if  a  ship  by  carrying  wrong 
lights,  or  by  navigating  in  an  improper  or  unusual  manner, 
misleads  or  embarrasses  another,  she  cannot  attribute  as  a 
fault  to  the  latter  any  act  which  was  the  probable  result  of 
her  own  negligence  {x).  So  where  a  ship  is  hailed  from 
another  to  take  a  particular  course,  and  she  obeys  the  hail, 
the  other  ship  cannot  be  heard  to  say  that  the  course  was 
wrong,  although,  in  fact,  it  caused  the  collision  and  was  in 
violation  of  the  Eegulations'(y). 

Where  there  is  risk  of  collision,  and  the  Statutory 
Regulations  for  preventing  coUisions  require  both  the 
ships  to  alter  their  courses,  or  to  take  other  measures  to 
avoid  collision,  it  is  negligence  in  either  ship  not  to  take 
the  prescribed  step.  One  of  them  cannot  excuse  herself 
for  disobeying  the  law  upon  the  ground  that  there  would 
have  been  no  collision  if  the  other  had  obeyed  the  law. 
In  such  a  case  she  would  be  prevented  from  recovering 
more  than  half  her  loss  by  36  &  37  Vict.  c.  85,  s.  17  (z) ; 
and,  independently  of  the  statute,  a  vessel  which,  by 
infringing  the  Eegulations,  or  by  negligence  in  any  other 
respect,  contributes  to  a  collision,  is  clearly  in  fault  {a). 
Failure  to  comply  with  the  Begulations  is  always  negli- 


(u)  See  The  BytceU  Castle^  4  P.  D. 
219,  and  the  cases  cited  above.  The 
David  Morris^  Brown,  Ad.  273. 

{x)  The  Rob  Soy,  3  W.  Kob.  190 ; 
The  Scotia,  liWaH.  170;  The  Mary 
HouneeUy  4  P.  D.  204  ;  40  L.  T. 
N.  S.  368. 

(y)  See  The  Carolus  Rotehere,  3 
Hag.  Ad.  343,  note.  In  this  case 
a  ship  close -hauled  on  the  starboard 
tack  hailed  another  close-hauled  on 
the  port  tack  to  keep  her  luff.  The 
latter  did  so,  and  a  collision  oc- 
ouired.    The  first  ship  was  held  in 


fault.    Notwithstanding  36  &  37 
Vict.  o.  85,  s.  17)  the  rule  would 

Srobablybe  the  same  at  the  present 
ay.  It  would  probably  be  held 
that,  after  such  an  intimation  from 
the  other  ship  of  her  intended 
course,  a  departure  from  the  R^gn^- 
lations  was  necessary  to  avoid  im- 
mediate danger  (Art.  23).  See  also 
The  James  Watt,  2  W.  Rob.  270 ;  The 
Independence,  14  Moo.  P.  G.  0.  103, 
109  ;  The  Huntress,  2  Sprague,  61. 
(s)  See  below,  p.  41. 
(a)  See  The  America,  2  Otto,  432. 


INEVITABLE  ACC1DE^'T.  i 

genoe,  and,  aa  will  be  seen  below  (6),  it  will  in  almost 
every  case  be  held  to  be  negligence  contiibnting  to  the 
coUifiion. 

It  IB  BometimeB  contended  on  the  part  of  a  ship  that  has  in  oxdinazy 
failed  to  comply  with  the  Regulations,  and  is  herself  in  SSSo^n  as 
fault,  that  the  other  ship  is  guilty  of  contribntoiy  negli-  to  oomplying 
gence  for  not  having  departed  from  the  Regulations  (c).  ^golations. 
Such  a  contention  will  seldom  succeed.     It  will  be  seen 
below  that  a  construction  has  been  put  upon  36  &  37  Yict. 
c.  85,  8.  17,  and  Article  23  of  the  Regulations,  which  takes 
away  all  discretion  from  persons  in  charge  of  ships  as  to 
complying  or  not  complying  with  a  Regulation,  where  it 
IB  possible  that  the  collision  may  be  avoided  by  obeying 
it.   In  The  Benares  {d)  it  was  held  by  the  Court  of  Appeal 
that  where  by  departing  from  the  Regulations  there  is 
a  chance  of  avoiding  a  collision  that  is  otherwise  inevitable, 
a  vessel  will  not  be  held  in  fault  for  taking  advantage  of 
that  chance;  but,  on  the  other  hand,  the  circumstances 
must  be  very  exceptional  to  make  her  guilty  of  contribu- 
tory negligence,  if  she  elects  to  adhere  to  the  Regulations. 

A  collision  which  could  not  by  any  care  or  skill  have  Inevitable 
been  prevented  is  accurately  described  as  an  inevitable  ^ 
accident.  But  the  term  '^  inevitable  accident "  has  not  un- 
frequently  been  used  by  judges  of  the  Admiralty  in  a 
wider  senBc,  to  describe  a  collision  which  could  not  have 
been  prevented  by  ordinary  care  («),  in  other  words,  a 
collision  which  occurs  without  negligence  in  either  ship. 
The  phrase  is  not  a  happy  one,  for  a  collision  which  might 
have  been  avoided  by  the  exercise  of  extraordinary  skill 
and  care,  is  not,  in  fact,  inevitable. 

The  use  of  the  phrase  in  this  wide  and  somewhat  loose 
sense  is  so  frequent  that  it  is  scarcely  necessaiy  to  give 

(*)  Infra,  pp.  44—68.  id)  9  P.  D.  16. 

\e)  TKeByjogedChri8tm8eny^A,^y^  (^)  See    The    JEteiolution,     infra, 

Ca.  669.  p.  12. 


8  NEGLIGENCE. 

instances.  In  Tlie  Europa  (/)  Dr.  Lushington  states  the 
sense  in  whioh  he  uses  it.  Inevitable  aocident,  he  says,  is 
^^  where  one  vessel  doing  a  lawful  act  without  any  intention 
of  harm,  and  using  proper  precautions,  unfortunately 
happens  to  run  into  another  vessel."  Again,  '^  to  constitute 
inevitable  accident  it  is  necessary  that  the  occurrence 
should  have  taken  place  in  such  a  manner  as  not  to  have 
been  capable  of  being  prevented  by  ordinary  skill  and 
ordinary  prudence.  We  are  not  to  expect  extraordinary 
skill,  or  extraordinary  diligence,  but  that  degree  of 
skill  and  that  degree  of  diligence  which  is  generally  to 
be  found  in  persons  who  discharge  their  duty  "  {g).  More 
recently  the  Privy  Council,  adopting  the  language  of 
Dr.  Lushington,  defined  inevitable  accident  to  be  "  that 
which  a  party  charged  with  an  offence  could  not  possibly 
prevent  by  the  exercise  of  ordinary  care,  caution,  and 
maritime  skill  *'  {gg), 
A  collision  From  the  above  considerations  it  is  evident  that  to 

l^negHgenco  Sustain  the  plea  of  "  inevitable  accident,"  it  is  not  enough 
though  in-      ^q  show  merely  that  the  collision  was  inevitable  at  the 

evitablefor  p  n  i    p  • 

some  time  moment  of ,  or  even  for  some  moments  before,  its  occur- 
QQ^^^^  rence  (A).  The  weight  of  a  ship  and  her  momentum  is  so 
great  that  her  rudder,  and  even  her  engines  (in  the  case  of 
a  steamship)  are  frequently  powerless  to  avert  a  collision 
for  some  moments  before  the  ships  come  together.  It  is 
not  enough  for  a  ship  to  show  that,  as  soon  as  the  necessity 
for  taking  measures  to  avoid  collision  were  perceived,  all 
that  could  be  done  was  done.  The  question  remains 
whether  precautions  should  not  have  been  taken  earlier. 

(/)  14  Jur.  627,  629.  {^g)  Per  Sir  J.  Colville,  The  Mar- 

(^)  The   Thomas  Powell  and  The  pesia,  L.  R.  4  P.  G.  212,  220,  citing 

Cuba,  2  Mer.  Law  Cae.  O.  S.  344.  from  The  Virgil,  2  W,  Rob.  201. 

See  also  The  Plato  and  The  Perse-  See  also  The  Lochibo,  3  W.  Rob. 

veranee,  Holt,  262 ;  and  TheMaybey  310,  318. 

and  The  Cooper,  14  Wall.  204,  215,  (A)  See  The  Uhla,  3  liar.  Law 

for  a  similar  statement  by  the  Su-  Gas.  O.  S.  148. 

preme  Gourt  of  the  United  States. 


I^EVITABLE  ACCIDENT. 

When  two  ships  are  shown  to  have  been  in  a  position  in 
which  a  ooUision  was  ineyitable,  the  question  is,  by  whose 
fault,  if  there  was  fault,  did  the  vessels  get  into  such  a 
position  P  (t)  Thus  if  a  vessel  is  proceeding  at  too  great  a 
rate  of  speed  she  cannot  be  heard  to  allege '^  inevitable 
accident "  (k). 

In  oonsequence  of  the  use  of  the  phrase  "inevitable 
accident"  in  the  sense  above  mentioned,  pleaders  fre- 
quently allege,  unnecessarily,  that  the  collision  was  an 
**  inevitable  accident."  Such  a  plea  is  of  doubtful  policy ; 
for  it  is  seldom  that  a  collision  was  from  the  first  inevitable 
in  fact ;  and  the  allegation,  being  contrary  to  the  fact, 
cannot  be  proved  and  is  apt  to  mislead. 

The  plea  has,  however,  so  often  been  raised  and  sus- 
tained, that  it  will  be  convenient  here  to  collect  some  of 
the  oases  in  which  collisions  have  been  held  to  be  ''in- 
evitable accidents."  It  must,  however,  be  here  pointed 
out,  once  for  all,  that  the  question  before  the  Court  in  all 
these  cases  was,  not  whether  the  collision  was  in  fact  in- 
evitable, but  whether  it  could  have  been  avoided  by 
ordinary  care  and  skill. 

Where  a  collision  is  the  result  of  inevitable  accident  the  Burden  of 
burden  of  proving  that  it  was  so  does  not  in  the  first  in-  J!^^f 
stance  attach  to  the  ship  alleging  it.    But  where  Aprimd  acddent. 
facie  case  of  negligence  is  made  out,  then  it  lies  on  the 
ship  alleging  inevitable  accident  to  prove  it  (/). 

It  seems  that  a  vessel  in  default  for  not  having  lights.  Vessel  in- 
or  for  not  complying  with  the  Regulations,  cannot,  at  least  ReOTSations 
where  such   non-compliance  by  possibility  might  have  jamiot  plead 
contributed  to  the  collision,  successfully  plead  inevitable  aooident. 
accident  {m).    But  such  a  defence  may  be  good  where  the 

(t)  See  The  Independence,  Maddox  Juliet  Erskine,  6  Not.  of  Cas.  633. 
T.  ruher,  14  Moo.  P.  C.  C.  103, 109 ;  (/)   TheBolina,  3Not.  of  Cas.  208 ; 

TheDetpatehy  ibid.  83 ;  TheFenmyU  The  Marpeeia^  L.  R.  4  P.  G.  212 ; 

fwiM,  3  Har.  Law  Gas.  O.  8.  477;  and  nee  tn/ra,  p.  30. 
The  America,  2  Otto,  432.  (m)  36  &  37  Vict.  c.  85,  s.  17;  see 

(k)  Beeper  Dr.  Lashiiigton,  The  infra,  p.  41,  aeq. 
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circumstanoes  of  the  oase  made   a  departure  from  the 
Begolations  neoessaiy,  or  where  her  inability  to  take  the 
proper  measures  was  caused  by  no  fault  of  her  own  (n). 
OoUision  A  collision  may  be  an  ineyitable  accident  so  far  as  the 

teasoonoems  ''^P  ^®^  ^  concerned,  although  it  was  caused  by  fault 
the  Bhip  saed.  elsewhere ;  as  in  the  case  of  a  ship  which  is  thrown  against 
another  by  the  swell  of  a  passing  steamship,  or  by  a  third 
ship  coming  foul  of  her  (o). 
DiBabledship.  Where  a  ship  is  unable  to  take  the  proper  measures  to 
avoid  a  collision  owing  to  her  being  disabled,  or  for  some 
reason  for  which  she  is  not  responsible,  it  is  the  duty  of  the 
other  ship  to  avoid  her  if  she  ean.  But  a  collision  occur- 
ring in  consequence  of  her  disabled  state  will  be  held  to  be 
an  inevitable  accident,  if  the  other  vessel  was  ignorant  of 
it,  and  was  not  in  fault  for  not  being  aware  of  it,  or  for 
not  keeping  out  of  the  way  (p).  The  Aimoy  close-hauled 
on  the  starboard  tack,  saw  the  red  light  of  The  Amelia^  a 
vessel  close-hauled  on  the  port  tack,  a  little  on  her  port 
bow.  The  Aimo  kept  her  course.  The  Amelia^  having 
lost  her  head  sails  in  a  previous  collision,  was  unable  to 
bear  up,  and  a  collision  occurred.  It  was  held  to  be  an 
inevitable  accident  (q). 
Instanoee  of  It  is  sometimes  difficult  to  draw  the  line  between  negli- 
a^j^^J^ij  ®  gence  and  inevitable  accident.  Negligence,  and  the 
circumstances  under  which  it  will  be  inferred,  we  have 
already  considered.  It  may  be  useful  here  to  collect  some 
of  the  cases  in  which  the  courts  have  held  that  the  colli- 
sions occurred  without  fault  in  either  ship,  and  that  they 
were  the  result  of  inevitable  accident. 

A  steamer  roimding-to  in  the  Thames  on  a  dark  night 
against  a  strong  flood  tide  under  a  starboard  helm,  with 

(n)  See  infra,  pp.  60,  53.  Gas.  387. 

(o)  See  1  Parsons  on  Ship.  (ed.  {q)  The  Aimo  and  The  Amelia^  2 

1869),  633 ;  The  Siiters,   1  P.  D.  Asp.  Kar.  Law  Gas.  96 ;  and  see 

117  ;  The  Eibemia,  4  Jur.  N.  S.  The  Vetim,  1  Pritch.  Ad.  Dig.  129. 

1244.  •  As  to  a  vessel  disabled  by  her  own 

(p)  The  John  Buddie,  5  Not.  of  fault,  see  if{fra,  p.  26. 
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her  head  to  the  southward,  was  seen  by  a  brig  ooming 
down.  Notwithstanding  that  all  that  oonld  be  done  was 
done  by  both  YOBsels,  a  oollision  ooourred.  It  was  held  to 
be  a  case  of  inoTitable  accident.  The  Court  said  that  if 
the  steamer  had  put  her  helm  to  starboard  with  a  view  to 
bring  up  after  seeing  the  brig  she  would  have  been  to 
blame  (r). 

A  ship,  which  had  made  fast  by  order  of  the  port 
authority  to  a  private  buoy,  was  held  not  to  be  in  fault 
for  a  oollifiion  caused  by  the  parting  of  the  band  roimd  the 
buoy  («)  ;  and  a  colliaion  caused  by  the  parting  of  the 
band  was  held  to  be  an  inevitable  accident. 

In  the  absence  of  evidence  of  negligence  on  the  part  of 
the  crew,  the  jamming  of  the  cable  roimd  the  windlass, 
when  the  anchor  was  let  go,  was  held  to  be  an  inevitable 
accident  (t). 

The  parting  of  a  cable  in  a  gale  of  wind  {u)^  and  of 
moorings  in  calm  weather  {x)^  has  been  held  to  be  an 
inevitable  accident.  But  if  there  is  negligence  in  not 
letting  go  an  anchor,  or  in  not  having  an  anchor  ready  to 
let  go  when  the  vessel  is  adrift,  she  cannot  sustain  the 
defence  of  inevitable  accident  (y). 

Where  a  collision  occurred  in  consequence  of  the  break- 
ing of  part  of  the  steering  gear,  there  being  a  latent  defect 
in  the  metal,  it  was  held  to  be  an  inevitable  accident  (s). 
Bat  if  the  gear  is  manifestly  insuiOOlcient  or  weak,  the 
defence  of  inevitable  accident  cannot  be  sustained  {a). 

Where  a  ship.  A..,  at  anchor  in  the  Thames,  was  run  into 
by  another,  B.,  and  was,  without  fault  on  her  own  part, 

r)  1%^  Shannon,  1  W.  Rob.  463.  (y)  The  Pladda,  2  P.  D.  34  ;   The 

The  WUliam  Lindsay,  L.  B.       Keplefy  ibid.  40.    As  to  sach  a  plea 


Jr.  v^. 


5  r.  G.  338.  by  a  ship  which  has  given  another 

it)  The  WiUiam  Lindsay,  supra;  a  fool  berth,   see   The  Secret,   26 

The  Peerless,  Lnsh.  30.  L.  T.  N.  S.  670. 

(u)  The  London,  1  Mar.  Law  Cas.  (z)   The  Virgo,  3  Asp.  Mar.  Law 

0.  8.  898.  Cas.  285. 

r)   The    Ambassador,    Ad.    Ct.,  (a)  The  M.  M.  Caleb,  IQ'BiAiiM. 


Fo^i 


12th,     1875,    cited    in    The      467. 
Fladda,  2  P.  I>.  34,  37. 
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driyen  by  B.  against  a  third  ship,  C,  it  was  held  that,  so 
far  as  A.  was  ooncemed,  the  collision  between  her  and  0. 
was  an  inevitable  accident  (b). 

A  ship  which  had  been  ashore  on  a  sand,  was  driving 
over  it,  and  came  into  collision  with  another  brought  up  in 
deep  water  to  leeward  of  the  sand.  To  have  let  go  her 
anchor  before  she  was  clear  of  the  sand  would  have  been 
dangerous  to  herself,  and  without  letting  go  while  on  the 
sand  she  could  not  keep  clear  of  the  ship  at  anchor.  A 
collision  which  followed  was  held  to  be  inevitable  (c). 

A  dumb  barge  in  the  Thames,  driving  with  the  tide, 
came  into  collision  with  a  steamer  going  up  against  the 
ebb  at  the  rate  of  two  knots.  There  was  evidence  that 
the  barge  could  not  have  been  seen  sooner  than  she  was 
seen.  In  the  absence  of  evidence  of  negligence  on  the  part 
of  the  steamer,  the  collision  was  held  to  be  an  inevitable 
accident  (d). 

Where  two  ships,  by  no  fault  of  their  own,  suddenly  find 
themselves  in  a  position  in  which  a  collision  is  imminent, 
and  one  of  them  omits  to  execute  a  manceuvre  which 
possibly  might  have  averted  the  collision,  she  will' not 
necessarily  be  held  in  fault  for  not  having  taken  the 
measure  suggested.  Where  two  large  sailing-ships,  one  in 
the  act  of  going  about,  and  the  other  going  free,  sighted 
each  other  in  a  dense  fog  at  a  distance  of  less  than  300 
yards,  and  a  collision  occurred  in  less  than  a  minute,  it  was 
held  that  the  ship  in  stays  was  not  in  fault  for  not  having 
hauled  aft  her  head  sheets  to  assist  her  helm,  although  if 
she  had  done  so  the  collision  might  have  been  averted. 
The  collision  was  held  to  be  a  case  of  inevitable  acci- 
dent (^). 

In  Tfie  Resolution  (/)  Sir  J.  Marriott  held  that  a  collision 

(b)  The  Sibtrnia,  4  Jur.  N.  S.  (d)  The  Stcallow,   3    Asp.  Mar. 

1244.  Law  Cas.  371. 

{e)   The  ThomUy,   7    Jur.   659 ;  {e)  The  Marpeeia,  L.  B.  4  P.  0. 

The  Buckhurst,  6  P.  D.  152,  is  a  212. 

very  siinilar  caae.  (/)  Unreported.    I^fra^  p.  142. 
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oaused  by  ^'  Bhowiing  weather,  the  darknesfif  of  the  nighty 
and  the  small  distance  of  the  two  ships  and  shortness  of 
time  in  discoYering  each  other,  being  close,"  was  an  inevit- 
able accident.     Sed  qu. 

In  the  following  American  cases  the  defence  of  inevit-  Axnericaa 
able  aocident  has  been  sustained.  ^^^^^' 

A  vessel  in  the  open  sea  overtook  another  at  night,  the 
darkness  being  so  great  that  she  could  not  see  the  vessel 
ahead  in  time  to  avoid  her  (g).  A  sailing-ship  in  a  nairow 
channel  being  suddenly  compelled  to  let  go  her  anchor  to 
save  herself  from  going  ashore,  in  consequence  of  the 
wind  failing,  a  steamship  close  astern  unavoidably  ran 
into  her  (A). 

A  large  steamer  was  entering  a  harbour  by  a  course 
that  was  not  the  usual  one,  but  which  was  a  course  she 
had  a  right  to  go.  As  she  was  rounding  the  stem  of  a 
hulk  she  suddenly  saw  and  ran  into  a  schooner  which  the 
hulk  had  prevented  her  seeing  before.  The  schooner, 
which  had  just  cast  off  from  her  tug,  was  setting  her  sails 
and  drifting  with  the  tide  in  a  helpless  condition.  The 
collision  was  held  by  the  Supreme  Court  to  have  been 
inevitable  (i). 

But  where  a  schooner  in  a  leaky  condition,  in  order  to 
avoid  sinking  in  deep  water,  cast  off  from  a  wharf  along- 
side which  she  was  lying,  and  before  she  was  got  under 
command,  drove  against  another  vessel,  it  was  held  that 
the  collision  was  not  an  inevitable'  accident  (j).  A  ship 
improperly  attempting  to  pass  another  ashore  in  a  narrow 
channel  failed  to  sustain  the  defence  of  inevitable  accident; 
and  it  was  held  that  in  attempting  to  pass  clear  of  the  ship 
ashore  she  did  so  at  her  own  peril  (k).  In  this  country  it 
was  held  recently  that  a  ship  driven  from  her  moorings  by 

if)  The  Momituf  Lights  2  WaU.  {j)  Sherman  v.  Mott,  6  Bened. 

660. 657.  872. 

(A)  ITis  BUetra,  6  Bened.  189.  {k)  The  Merrimac,  H  Wall.  199. 
(0   The  Java,  14  WaU.  189. 
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another  which  came  foul  of  her  in  a  gale  of  wind  could 
not  escape  liability  to  a  third  ship,  against  which  she 
drove,  on  the  ground  of  inevitable  accident,  because  she 
omitted  to  let  go  another  anchor  (/). 
Negligence  in  If  a  vessel  engaged  in  rendering  salvage  service  to 
a  salvor.  another  negligently  runs  into  the  vessel  she  is  assisting,  she 
is  liable  for  the  damage ;  but  she  does  not  thereby  forfeit 
her  right  to  a  sum  which  has  been  previously  agreed 
upon  as  remuneration  for  the  salvage  service,  unless  the 
negligence  is  very  gross.  In  such  cases  the  Court  regards 
error  or  negligence  in  the  salvor  less  severely  than  in 
ordinary  cases  x>i  collision  (m).  If  the  salvor,  without 
negligence  on  her  own  part,  is  injured  by  collision  with 
the  ship  she  is  assisting,  she  can  recover  for  her  loss  (n). 
Or  a  tug.  It  is  an  implied  term  of  the  ordinary  towage  contract 

that  each  vessel  shall  be  conducted  with  proper  care  and 
skill.  The  general  rule  is  that  the  tug  is  bound  to  obey 
the  orders  of  the  tow ;  but  both  as  between  themselves  and 
as  regards  other  ships  the  tug  and  her  tow  are  each  imder 
the  ordinary  obligation  to  show  proper  ftViH  and  care  in 
avoiding  collision.  Their  respective  duties  and  liabilities 
will  be  considered  in  a  subsequent  chapter  (o). 
Negligence  There  is  sometimes  difficulty  in  determining  whether 

c^^g  ool-  negligence  of  which  a  ship  is  proved  to  have  been  guilty 
at  or  about  the  time  of  the  collision,  or  in  some  way  con- 
nected with  the  collision,  is  negligence  contributing  to  the 
ooUision.  The  general  rule  is  that  a  wrongdoer  is  liable 
for  all  the  reasonable  consequences  of  his  negligence. 
Whether  a  collision  which  occurs  imder  circumstances 
brought  about  by  previous  negligence  can  be  said  to  have 
been  caused  by  that  negligence,  must  be  determined  by 
the  particular  circumstances  of  the  case. 

(/)   The  Fiadda,  2  P.  D.  34.  Storm,  Newb.  Ad.  458. 

(m)  TheaS,BuikrasidTheBaUie,  («)  The  Mud  Hopper,  40  L.  T.  N. 

L.  B.  4  A.  &  E.  178.   See  also  The  S.  462. 

Thetie,  3  Mer.  Law  Oae.  0.  S.  367;  (o)  Infra,  p.  189. 
Stevens  v.  The  S.  W.  Downs  and  The 
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A  passenger  on  board  The  Bachelor  was  injured  by  an 
anchor  on  board  that  vessel  which  was  caused  to  fall  on 
him  by  a  collision  for  which  The  Sons  of  the  Thames  was 
in  fault.  In  an  action  by  the  passenger  against  the 
owners  of  The  Sons  of  the  Thames,  Pollock,  C.B.,  left  it  to 
the  jury  to  say  whether  there  was  negligence  on  the  part 
of  the  crew  of  The  Bachelor  in  stowing  the  anchor  so  that 
it  fell  on  the  plaintiff,  and  whether  there  was  negligence 
on  the  plaintiff's  part  in  being  in  the  part  of  the  ship 
where  the  anchor  was  stowed.  The  verdict  was  for  the 
plaintiff ;  the  jury  finding  that  there  was  no  negligence  on 
his  part,  or  on  the  part  of  the  crew  of  The  Bachelor,  A 
rule  nisi  for  a  new  trial  which  was  obtained  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence 
was  discharged.  ^  In  discharging  the  rule,  Pollock,  O.B., 
said,  with  regard  to  the  general  law,  that  if  the  negligence 
of  the  plaintiff  did  not  in  any  degree  contribute  to  the 
immediate  cause  of  the  accident,  that  negligence  ought  not 
to  be  set  up  as  a  defence  to  the  action.  And  he  doubted 
whether  a  person,  who  is  guilty  of  negligence,  is  respon- 
Bible  for  all  the  consequences  which  might  under  any 
droumstances  arise,  and  in  respect  of  mischief  which 
could,  by  no  possibility,  have  been  foreseen,  and  which 
no  reasonable  person  would  have  anticipated  (/>). 

The  principle  here  enunciated  must  be  applied  with  Negligence 
caution.     Where  the  negligence  is  an  immediate  cause  of  JJ^^  ^® 
the  loss,  it  is  material  in  an  action  to  recover  damages  for  the  colMoo. 
that  loss,  although  it  is  in  no  way  a  cause  of  the  collision 
in  which  the  loss  occurred.     "The  cause  of  action  in 
collision  cases  is  not  merely  the  fact  of  the  ships  having 
come  into  impact  with  one  another,  for  that  by  itself 
is  no  cause  of  action,  but  that  damage,  in  the  sense 
of  injury,  was  caused  to  the  property  of  the  plaintiffs  by 
reason  of  that  collision  "  (g).    Thus  where  a  collision  is 

ip)  Oretnland  v.  Chaplin,  6  Ex.  {q)  Per  Brett,  L.  J.   The  Mar* 

243.  ^^'•^^i  6  P.  D.  76. 
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caused  entirely  by  the  negligence  of  ship  A.,  and  there 
would  have  been  no  damage  to  either  ship  but  for  an  im- 
proper act  of  B.,  both  ships  are  in  fault,  and  the  owners  of 
each  are  liable  for  half  (r)  the  loss  suffered  by  the  other. 
It  is  no  answer  to  the  claim  of  a  plaintifP,  whose  negligence 
caused  the  collision,  for  the  defendant,  whose  negligence 
caused  the  loss,  to  say :  True  it  is,  there  would  have  been 
no  loss  but  for  my  improper  act ;  but  you  are  the  person 
who  caused  the  loss,  for  if  your  ship  had  not  been  im- 
properly navigated  there  would  have  been  no  collision  and 
no  loss.  Unless  the  negligence  of  the  one  ship  would,  but 
for  the  negligence  of  the  other,  have  caused  no  loss,  the 
former  ship  is  liable  at  least  for  half  the  loss  of  the  other. 
The  Margaret.  In  a  recent  case  before  the  Court  of  Appeal  a  dumb 
barge  by  her  own  negligent  navigation  came  into  collision 
with  a  schooner  fast  to  a  proper  mooring  buoy  in  the 
Thames.  The  schooner  was  wholly  free  from  blame  in 
respect  of  the  collision,  but  her  anchor,  which  was  hanging 
from  her  hawse  pipe,  with  the  stock  above  the  water, 
pierced  and  sank  the  barge.  This  was  an  improper 
position  for  the  anchor,  and  contrary  to  a  bye-law  made 
under  a  local  Act  in  force  in  the  Thames.  But  for  the 
improper  position  of  the  schooner's  anchor  the  barge  would 
have  suffered  no  injury.  It  was  held  that  both  craft  were 
in  fault ;  and  that  the  schooner  was  liable  for  half  the  loss 
of  the  barge  (s).  In  the  Court  below  it  had  been  held  that 
the  barge  could  not  recover  anything,  she  being  alone  in 
fault  for  the  collision.  This  decision  was  varied  by  the 
Court  of  Appeal  on  the  ground  above  stated — namely,  that 
though  the  negligence  of  the  schooner  did  not  contribute 
to  the  collision,  it  did  contribute  to  the  cause  of  action, 
namely,  the  loss  to  the  owners  of  the  barge  {t). 

(r)  Ab  to  the  rule  of  diyuion  of  (t)  SHU  y.  Broumf  9  Car.  &  P. 

loss  when  both  ships  are  in  fault,  601, and  The  Gipsey  King, 2W, "Rob, 
see  below,  pp.  126,  seq,  537,  so  far  as  they  are  inconsistent 

(«)  The  Margaret,  6  P.  D.  76.  with  The  Margaret,  would  not,  it 

seems,  bo  now  followed. 
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On  the  other  hand,  the  maxim  causa  praxima  non  remota  Causa  proxima 
ipeetatur  applies  to  diRtingniflh  negligence  for  the  conse-  ^^J^. 
quences  of  which  a  defendant  is  liable  from  that  which  is    . 
merely  collateral  and  immaterial  upon  the  question  of 
liabilit7(«^).      Negligence  such  as  wiU  attract  liabilitj 
o&nnot  be  established  merely  by  showing  that,  but  for  a 
previous  improper  act  of  the  defendant  the  collision  would 
not  have  oocurred.    The  act  complained  of  "must  have 
some  proper  connection,  as  a  cause,  with  the  damage 
which  followed,  as  its  eflPect"  {x).    Whether  this  proper 
connection  exists  between  the  act  complained  of  and  the 
loss  is,  it  seems,  a  question  of  fact,  and,  ordinarily  a  ques- 
tion for  the  jury  (y). 

The  question  as  to  what  are  the  consequences  of  a  negli- 
gent or  wrongful  act  for  which  the  wrongdoer  is  liable 
was  much  discussed  in  a  recent  case,  Clark  y.  Chambers  (z)^ 
The  rule  accepted  by  the  court  (a)  was,  that  an  action 
would  not  lie  where  the  loss,  although  arising  from  an 
unlawful  or  negligent  act  of  the  defendant,  did  not  imme- 
diately flow  from  it,  and  was  not  the  reasonable,  probable, 
or  likely  result  of  it. 

In  Spaight  v.  Tedcastle  (5),  the  question  was  whether  the 
owners  of  a  ship  in  tow  which  had  negligently  permitted 
her  tug  to  go  too  close  to  a  bank,  were  prevented  by  the 
doctrine  of  contributory  negligence  from  recovering  from 
the  owners  of  the  tug  damages  for  injury  sustained  by  the 
subsequent  fault  of  the  tug  in  altering  her  course  so  as  to 
put  the  ship  ashore  on  a  bank.  It  was  held  that,  though 
those  in  charge  of  the  tow  had  negligently  allowed  the  tug 

(«)  See  per  Selbome,  C,  6  App.  (a)  Laid  down  by  Follook,  0.  B., 

Ceb.  219 ;  and  Lord  Blaokbum,  Sb.  in  Greenland  y.  Chaplin^  5  Ex.  243, 

p.  226.  248  ;  tupraj  p.  15 ;  and  bj  the  Ez- 

(x)  Pi9r  Selbome,  C,  6  App,  Cas.  cheqner  Chamber  in  iSAarpy.Potrtf//, 

219.  L.B.  7  G.  P.  253.  See  di\ao  Lawrence 

(y)  See  Tuff  v.  Warman,  2  0.  B.  v.  Jenkins^  L.  R.  8  Q.  B.   274  ; 

N.  S.  740 ;  6   O.  B.  N.  S.  673 ;  Bneesby  v.  Lancashire  ^   Yorkshire 

Milwaukee  Hail,    Co,  y.  Kelloff,  4  Hail.  Co,,  L.  B.  9  Q.  B.  263. 
Otto,  469.  (b)  6  App.  Cas.  217. 

{z)  3  Q.  B.  D.  327. 

M.  C 
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to  take  the  tow  too  close  to  the  bank,  yet,  since  the  tug 
could  with  proper  care,  notwithstanding  the  negligence  of 
the  tow,  have  kept  the  tow  clear  of  the  bank,  and  had  by 
an  improper  alteration  of  the  helm  caused  the  tow  to  go 
ashore,  the  tug  was  liable. 
No  (Merenco  The  question  whether  a  particular  act  of  negligence  was 
rui^^^law  ^  cause  of  the  loss,  so  as  to  make  the  person  charged  with 
andAdmiralty  negligence  responsible  for  the  loss,  must,  it  would  seem, 
negligence,  be  answered  in  the  same  way,  whether  it  is  the  act  of  a 
plaintiff  or  of  a  defendant;  whether  the  negligence  of 
other  parties  contributed  to  the  loss  or  not ;  and  whether 
the  action  is  at  common  law  or  in  Admiralty  (c).  ''  There 
is  no  difference  between  the  rules  of  law  and  the  rules  of 
Admiralty  to  this  extent,  that  where  any  one  transgresses 
a  navigation  rule,  whether  it  is  a  statutory  rule  or  whether 
it  is  a  rule  that  is  imposed  by  common  sense,  what  may  be 
called  the  common  law,  and  thereby  an  accident  happens 
of  which  that  transgression  is  the  cause,  he  is  to  blame, 
and  those  who  are  injured  by  the  accident,  if  they  them- 
selves are  not  parties  causing  the  accident,  may  recover 
both  at  law  and  in  Admiralty"  (rf).  The  learned  lord,  in  a 
subsequent  part  of  his  judgment  in  the  same  case  (&),  states 
that  the  only  case  which  seems  to  point  to  there  being  any 
difference  between  the  rules  of  law  and  Admiralty  as  to 
what  is  negligence  causing  the  loss  is  I%e  Fenham  (/),  in 
which  there  are  expressions  of  Lord  Eomilly  to  the  effect 
that  infringement  of  a  statutory  rule  of  navigation  is  to  be 
taken  as  a  cause  of  the  collision,  unless  the  person  charged 
proves  the  contrary.  Those  expressions,  he  points  out,  may 
well  apply  to  such  an  infringement  as  that  in  The  Fenham 
(absence  of  lights),  but  are  not  to  be  extended  to  every 
infringement  of  every  rule  of  navigation. 

(c)  See  per  Campbell,   C,    The  (d)  Per  Lord  Blackburn,  9  App. 

Friends,  4  Moo.  P.  C.  C.  314  ;  per  Cas.  880. 

Lord  Blackburn,  Cayzer  v.  Carr<m  (e)  P.  882. 

Co.,  9  App.  Cas.  873,  880.  (/)  L.  R.  3  P.  C.  212. 
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It  has  been  Boggested  that  the  chss  of  oases  of  which  Contributory 
Bavies  v.  Mann  is  the  best  known  example,  haye  no  appli-  J^^ff^ig®"^' 
cation  in  Admiralty ;  and  there  are  cases  which  appear  to 
give  some  support  to  the  contention.    The  facts  of  Dalies 
V.  Mann  (gr),  the  well-known  "  donkey  case,"  were  shortly 
these: — The  owner  of  a  donkey,  which  had  been  negli- 
gently left  hobbled  and  unguarded  on  a  highway,  sued  the 
defendant,  by  the  negligence  of  whose  servant  in  driving 
along  the  highway  at  too  rapid  a  speed  the  donkey  was 
run  over  and  injured.    It  was  held  that  the  donkey-owner 
could  recover,  his  negligence  notwithstanding.  The  sugges- 
tion is,  that  in  a  case  of  collision  between  ships,  negligence, 
such  as  that  of  the  donkey-owner  in  Daties  v.  ManUy  would 
render  the  shipowner  liable,  although  no  collision  would 
have  occurred  if  the  other  vessel  had  been  navigated  with 
ordinary  care.    The  Fenham  (A)  and  Hay  v.  Le  Neve  (i)  have 
been  cited  as  authorities  to  this  effect.    In  The  Fenham  the 
facts  were  these: — ^A  steamship  in  the  North  Sea,  after 
sun-down  on  a  dusky  evening  in  November,  struck  a  brig 
which  was  not  carrying  h'ghts  as  required  by  the  Eegula- 
tions  of  1863.     In  the  absence  of  proof  to  the  contrary, 
the  Privy  Council  held  that  the  absence  of  lights  caused 
the  collision.    In  delivering  judgment  Lord  Bomilly  thus 
stated  the  rule  as  to  proof   in  such  cases: — "If  it  is 
proved  that  any  vessel  has  not  shown  lights,  the  burden 
lies  on  her  to  show  that  the  non-compliance  with  the 
Begulations  was  not  the  cause  of  the  collision."    In  Hay 
V.  Le  Nere  (i),  a  vessel  brought  up  at  night  in  an  improper 
place  and  with  no  light  exhibited  was  run  into  by  another 
ship.    It  was  held  that  the  vessel  at  anchor,  as  well  as  the 
other  vessel,  was  in  fault.    In  both  these  cases  the  negli- 
gence of  the  plaintiff  (carrying  no  light,  and  bringing  up 
in  an  improper  place)  was  not  unlike  that  of  the  donkey- 

(g)  10  J£.  & 'K..  546.  (f)  2  Shair's  Sootcb  Ap.  Ca.  395 

(A)  I,.  B.  3  P.  0.  212. 

c2 
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owner  in  Dames  v.  Manny  and  it  was  contended  in  The 
Fenham  that  with  ordinary  care  the  defendant  could  have 
avoided  the  collision,  notwithstanding  the  negligence  of 
the  plaintiff  in  carrying  no  lights.  In  both  cases  the  legal 
consequence  of  the  negligence  was  different  from  that  in 
Dames  v.  Mann.  Again,  in  a  recent  Irish  case  (k)  it  was 
doubted  whether  in  Admiralty  the  doctrine  of  Datdea  v. 
Mann  had  any  application. 

But  it  is  clear  that  there  is  no  difference  between  the 
rules  of  law  and  of  Admiralty  (/)  as  what  amoimts  to 
negligence  causing  collision ;  and  that,  before  a  vessel  can 
be  held  to  be  in  fault  for  a  collision,  negligence  causing  or 
contributing  to  the  collision  must  be  proved.  Thus,  in  The 
Margaret  (m),  a  vessel  infringed  a  statutory  rule  of  navi- 
gation, and  was  in  that  respect  guilty  of  negligence ;  and 
without  that  negligence,  other  circumstances  being  the 
same,  the  collision  would  not  have  happened ;  yet  it  was 
held  that  this  negligence  was  not  a  cause  of  the  collision. 
The  decision  in  such  a  case  wiU  be  the  same,  with  regard 
to  the  liability  of  the  ship  in  question,  whether  the  other 
ship  is  in  fault  or  not.  In  The  Margaret  the  one  ship  was 
held  to  be  in  fault,  because  with  ordinary  care  she  could 
have  avoided  a  collision,  notwithstanding  the  negligence 
of  the  other ;  and  it  was  for  this  reason  that  the  negligence 
of  the  latter  was  held  not  to  be  a  cause  of  the  collision. 

The  Lord  Saumarez  (n),  an  early  case,  is  to  the  same 
effect  as  The  Margaret,  There  a  vessel  recovered  full 
damages,  though  in  a  fog  she  was  carrying  too  great  a 
press  of  sail,  and  was  proceeding  at  too  great  a  rate  of 
speed.  The  decision  proceeded  upon  the  same  grounds 
— that  the  defendant  could  with  ordinary  care  have 
avoided  the  collision,  notwithstanding  the  negligence  of 
the  plaintiff. 

{k)  The  Meteor,  Ir.  Bep.  9  Eq.  873,  882  [The  MargareC^, 

507.  (m)  9  App.  Ga.  878. 

(I)  See    per    Lord    Blackburn,  {n)  6  Not.  of  Cas.  600 ;  cf.  The 

Cayzer  v.  Carrw  Co.,  9  App.  Ca#  Argo,  Swab.  462;  infra,  p.  241. 
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Hay  Y.  Le  Neve  and  TAe  Fenham  are  not  inoonaistent  with 
Hie  Margaret  and  The  Lord  Saumarez.  The  facts  in  those 
cases  were  not  analogous  to  those  in  Daviea  y.  Mann. 
They  differed  in  this — that  the  negligence  of  the  plaintiffs 
in  the  former  cases  was  such  that  the  defendants  could  not 
with  ordinary  care  have  avoided  its  consequences ;  whereas 
in  Davies  y.  Mann  the  defendant  could  with  ordinary  care 
have  avoided  the  donkey  {o). 

Confusion  has  been  caused  by  the  language  used  in  some 
of  the  cases  with  regard  to  contributory  negligence.  In 
BadJey  v.  Londan  S(  Norths  Western  Railway  Co.  {oo),  it  is 
stated  by  Lord  Penzance  that,  "  The  plaintiff  in  an  action 
for  negligence  cannot  succeed^  if  it  is  found  by  the  jury  that 
he  has  himself  been  guilty  of  any  negligence  or  want  of 
ordinary  care  which  contributed  to  cause  the  accident." 
But  "  though  the  plaintiff  may  have  been  guilty  of  negli- 
gencOy  and  although  that  negligence  niay  in  fact  have  con* 
tributed  to  the  accident,  yet  if  the  defendant  could  in  the 
result  by  exercise  of  ordinary  care  and  diligence  have 
avoided  the  mischief  which  happened,  the  plaintiff's 
negligence  will  not  excuse  him,  t.  e.  the  defendant.  Davies 
v.  Mann  and  Tuff  v.  Warman  (p)  are  cited  as  establishing 
this.  On  the  other  hand,  in  JDotcell  v.  General  Steam 
Navigation  Co.  (^),  Lord  Campbell,  C.  J.,  said — "There"  (in 
Davies  v.  Mann)  "  although  without  the  negligence  of  the 
plaintiff  the  accident  would  not  have  happened,  the  negli- 
gence is  not  supposed  to  have  contributed  to  the  accident 
within  the  rule  upon  this  subject ;  and  if  the  accident 
might  have  been  avoided  by  the  exercise  of  ordinary  care 
and  skill  on  the  part  of  the  defendant,  to  his  gross  negli- 

(0)  JDotcell  Y.  General  Steam  Navi'  (00)  1  App.  Oa.  764. 

^ionCd.,5^,&BA95;asidMorrUon  (p)  5  C.B,  N.  S.  673;  see  the 

r.  General  Steam  Navigation  Co.^  8  judgment  of  CressweU,  J.,  26  L.  J. 

Ex.  733,  are  cases  with  regard  to  C.  P.  263,  267.    Of.  also  per  Dr. 

absence  of  lig^hts.     In  the  former,  Lnshington  in   The  ArgOy  Swab. 

the  ship  without  lights  was  held  in  462  ;  infra,  p.  241 . 

&iilt ;  m  the  latter,  not.  {q)  5  £.  &  B.  19S* 
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gence  it  is  entirely  ascribed,  he,  and  he  only,  proximately 
oausing  the  loss."  It  is  not  easy  to  reconcile  these  views 
with  regard  to  the  character  of  the  negligence  of  the 
plaintiff  in  Daviea  v.  Mann,  The  question  whether  a 
specified  act  of  negligence  is  a  cause  of  the  accident  is  a 
question  of  fact  and  not  of  law  {q),  Daviea  v.  Mann  and 
the  cases  following  it  seem  to  show  that  even  where, 
as  matter  of  fact,  an  act  of  negligence  of  A.  did  con- 
tribute to  the  accident,  the  other  party  (B.)  will  (as 
defendant)  be  liable  for  the  whole  loss,  or  (as  plaintifiE)  will 
be  unable  to  recover,  if  he  could  with  ordinary  care  have 
avoided  the  accident,  notwithstanding  the  negUgence 
of  A.(r). 

The  difficulty  may  be  put  in  another  way.  Did  Daviea 
V.  Mann  decide  that,  assuming  contributory  negligence  in 
the  plaintiff,  he  could  recover  notwithstanding;  or  that, 
though  there  was  contributory  negligence  in  fact,  there 
was  none  in  law  ?  Radky  v.  London  8f  N.  W.  Bail.  Co. 
points  to  the  former  as  the  correct  view  of  the  cose ;  The 
Margaret  («)  looks  the  other  way.  There  Lord  Blackburn 
appears  to  have  considered  that  if  the  plaintiff's  negligence 
did  in  fact  contribute  to  the  collision  he  would  be  liable ; 
and  that  in  Daviea  v.  Mann  there  was  no  contributory 
negligence.  But  the  difficulty  is  rather  one  of  words 
than  of  substance;  for,  with  perhaps  one  exception,  the 
cases  agree  in  this,  that  negligence  in  one  party  is  imma- 
terial, if  by  ordinary  care  the  other  could  have  avoided 
the  accident.  The  exception  mentioned  above  is  The  Vera 
Cruz  (No.  1)  {t)y  lately  before  Butt,  J.  In  that  case 
Butt,  J.,  appears  to  have  questioned  the  dictum  of  Lord 

(q)  See  per  Lord  Blaokbum,   9  6  App.  Caa.   217,  219,  per  Lord 

App.  Cas.  879.    But  see  eontraf  per  Blackburn. 

Williams,  J.,   Tuf  v.   Wannan,  2  (t)  9  P.  D.  88.    The  decision  in 

C.  B.  N.  S.  740,  758.  this    case    was    ineffectual,    the 

M  Gf.   The  Arffo,  Swab.  462;  House   of   Lords   having    subse- 

ii|/Va,  p.  241.  quently  held  that  the  Court  had  no 

(a)  See  also  Spaight  v.  Tedeastle,  jurisdiction^ 


CONTRIBUTORY  NEGLIGENCE.  23 

Penzance  quoted  on  a  former  page  (u),  to  the  effect  stated 
in  the  last  paragraph.  If  the  law  he  as  there  stated  it 
would,  he  thought,  put  an  end  to  the  doctrine  of  contribu- 
toiy  negligence  altogether;  since,  in  every  cajse  where 
there  is  oontrihutory  negligence  on  the  part  of  the  plain- 
tiff, there  is,  ex  hypothm,  negligence  {i,e,  want  of  "  ordi- 
nary core  and  diligence ")  on  the  part  of  the  defendant. 
It  is  submitted  that  what  was  meant  by  Lord  Penzance 
was  ordinary  care  and  diligence  on  the  part  of  the  defen- 
dant ^^  in  the  result,"  i,e,  taking  into  consideration  the 
negligence  of  the  plaintiff  and  the  circumstances  exist- 
ing after  oi:  by  reason  of  it ;  or  as  expressed  by  Lord 
Blackburn  in  another  case,  ''proper  care,  subsequently 
exerted  "  {x). 

The  result  of  the  cases  therefore  seems  to  be  that — (1)  a 
ship.  A.,  may  recover  full  damages  against  another,  B., 
though  she  (A.)  has  been  guilty  of  negligence  contribu- 
ting to  the  collision,  provided  B.  could  with  ordinary  care, 
exited  up  to  the  moment  of  the  collision,  have  avoided 
it ;  (2)  A.  can  recover  nothing,  though  B.  was  guilty  of 
negligence  contributing  to  the  collision,  lE  A.  by  ordinary 
care,  exerted  up  to  the  moment  of  the  collision,  could  have 
avoided  it ;  (3)  A.  may  recover  half  her  loss,  though  she 
has  been  guilty  of  negligence  contributing  to  the  collision 
and  rendering  the  collision  unavoidable  except  by  extra- 
ordinary care  on  B.'s  part,  if  B.  has  been  guilty  of 
negligence  contributing  to  the  collision  and  rendering  it 
unavoidable  except  by  extraordinary  care  on  A.'s  part; 
and  (4)  in  the  last  case  B.  may  also  recover  half  her  loss. 

Where  a  collision  is  caused  by  negligence  in  those  on  Negligence  of 
board  both  ships,  and  the  negligence  in  ship  A.  is  negli-  py^™^^?^ 
gence  of  her  officers  or  crew  for  which  her  owners  are  mto  operation 

tu)  p.  21.  873,  886;  ji;^/- Wightman,  J.,  Tuff 

(z)  Spaight  v,  Tedcattle,  6  App.  v.    Warmany    6  C.  B.  N.  S.  573 ; 

Ca.  217,  226  ;    see  alao  per  Lord  j?^  Lord  Oampbell,  supra,  p.  21. 

WatBon,  3^  Margaret^  9  App.  Ca. 
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ihe  nile  of  liable,  wMe  the  negligence  in  sliip  B.  is  negligence  of  a 
loM^hero  the  compnlsory  pilot  for  which  her  owners  are  not  liable,  the 
other  sMp  is  question  arises  whether  the  owners  of  B.  are  prevented  by 
the  doctrine  of  contributory  negligence,  or  by  the  practice 
of  the  Court  of  Admiralty,  from  recovering  more  than 
half  their  loss.  It  seems  to  be  settled  that  they  are 
entitled  to  recover  half  their  loss,  without  deducting  any- 
thing in  respect  of  the  loss  caused  to  the  other  ship  by  the 
fault  of  the  pilot ;  but  that  they  are  entitled  to  recover  no 
more  than  half  their  loss  (//).  Thus  the  fault  of  the  pilot 
affects  the  ship  to  some  extent ;  whether  it  affects  the  ship 
in  a  case  where  she  is  not  herself  in  collision,  so  as  to 
prevent  her  owners  from  recovering  damages  against  the 
owners  of  another  ship  by  whose  negligence  she  is  injured, 
is  not  clear  (2).  Notwithstanding  a  decision  to  the  con- 
trary the  better  opinion  seems  to  be  that  she  is  not  so 
affected. 
Negligence  The  question  whether  a  particular  act  of  negligence,  not 

lo^^fmerely  directly  causing  the  collision,  but  connected  with  it,  is 
collateral.        negligence  contributing  to  the  collision,  seldom  arises  in 
collision  cases.   It  has,  however,  occasionally  been  discussed, 
and  it  will  be  convenient  here  to  indicate  generally  the 
form  in  which  it  may  occur. 
Defective  If  a  ship  is  negligently  sent  to  sea  in  a  defective  or 

eqiupmen  .  inefficient  state  as  regards  her  hull  or  equipment,  and  a 
collision  occurs,  which  probably  would  not  have  occurred 
but  for  her  defective  condition,  the  collision  will  be  held  to 
have  been  caused  by  the  negligence  of  her  owners.  Thus 
a  collision  caused  by  the  giving  way  or  inefficiency  of  the 
steering  gear  (a),  the  parting  of  chain  cable  or  moorings  (i), 

(y)  See  The  Sector,  8  P.  D.  218,  (a)  The  r%rgo,  3  Asp.  Her.  Law 

222.  Cas.  285  ;   The  TFarktcorth,  9  P.  D. 

{z)  See    Spaight  y.    Tedcaslle,    6  2(i\  The  Zivia,  1  Asp.  Mar.  Law 

App.  Ca.  217,  and  observations  of  Gas.  204 ;  The  Feru,  1  Pritch.  Ad. 

Lord  Blackburn  (p.   223)   on  The  Dig.  440;    The  M,  M,   Caleb,   10 

Energy,  L.  R.  3  A.  &  £.  48  ;  see  Blatchf.  467. 

also  Dudman  y.   Dublin  Fort  and  (b)  See  The  William  Zindeay,  L. 

Dockt  Foard,  Jx,  Bep.  7  0.  L.  618.  B.  5  P.  G.  838. 
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the  inefficiency  of  the  tag(^),  improper  trim  such  as  to 
render  her  nnmanageable  and  dangerous,  may  be  held  to 
be  oansed  by  the  negligence  of  her  owners  in  permitting 
her  to  be  navigated  in  a  condition  dangerous  to  other 
ships.  In  such  cases  it  is,  of  course,  open  to  the  owners  to 
show  that  the  defect  in  the  gear  was  latent  ((/),  or  that 
they  took  reasonable  care  to  send  the  ship  to  sea  in  a  safe 
and  efficient  state  {e) ;  and  if  they  satisfy  the  Court  that 
such  was  the  case  they  will  not  be  liable. 

If  a  ship  is  by  her  own  fault  disabled  or  unmanageable,  Sliip  duabled 
and  a  collision  occurs  in  consequence,  the  question  arises  j^m^J^ble 
whether  she  is  to  be  held  in  fault  for  the  collision;  in  ^yJi«own 
other  words,  whether  her  original  negligence  is  negligence 
contributing  to  the  collision.  The  cases  upon  the  point 
are  conflicting.  Where  a  ship  by  her  own  negligence  got 
ashore,  and  in  coming  off  unavoidably  did  damage,  it  was 
held  that  her  owners  were  liable  (/).  So  where  a  vessel 
having  lost  her  lights  in  a  collision  with  one  ship  was 
afterwards  in  collision  with  another  ship,  it  appears  to 
have  been  the  opinion  of  the  Court  that,  if  the  first  collision 
was  caused  by  her  own  fault  and  the  second  collision  was 
caused  by  the  absence  of  proper  lights,  she  must  be  held 
to  be  in  fault  for  the  second  collision  (y).  On  the  other 
hand,  where  a  vessel  was  sunk  in  the  Thames  in  a 
collision  caused  by  her  own  negligence,  and  another  vessel 
six  hours  afterwards  struck  on  the  wreck  and  was  injured, 
it  was  held  by  the  Court  of  Appeal,  in  the  absence  of 
proof  of  negligence  subsequent  to  the  first  collision,  that 
her  owners  were  not  liable  for  the  second  collision.  '^  It 
seems  clear  to  me,''  said  Brett,  L.J.  ''  that  no  greater 

(<?)  The  Ocean  Wave,  Marthall  v.  (/)  Lords  Bailiff  JuraU  of  Somney 

MinuHy  L.  B.   3  P.  G.  205  ;    The  Marsh  y.  Corporation  of  the  Trinity 

Myie,  2  P.  D.  67,  note;  The  Julia,  Souse,  L.  R.  6  Ex.  204 ;  ibid.  7 

Lnah.  224.  Ex.  247. 

(d)  The  Virgo,  3  Asp.  Mar.  Law  {g)  The  £jobenhavn,  2  Asp.  Mer. 
Cas,  285.  Law  Gas.  213.      The  facts  were 

(e)  Moffdtt  V.  Bateman,  L.  B.  3      such  as  to  render  a  decision  upon 
^   —  the  point  nnneoeesary. 


(e)  Moffi 
\  0.  116. 
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liability  can  exist  agaiiist  the  defendants  than  if  their 
steamship  had  snnk  withont  negligence  "  (h).  There  is  no 
donbt  that  both  in  the  case  of  a  ship  disabled,  and  a  ship 
sunk,  whether  by  her  own  previous  negligence  or  not, 
special  and  additional  care  and  precautions  are  required  on 
the  part  of  those  in  charge  to  avoid  doing  injury  to  other 
ships  (i).  But  that  a  ship  sunk  or  disabled  in  a  collision 
caused  by  her  own  negligence  should  afterwards,  and 
without  having  been  guilty  of  any  further  negb'gence,  be 
held  liable  for  a  subsequent  and  distinct  collision,  would 
seem  to  be  contrary  to  the  principle,  above  stated,  that  a 
wrongdoer  is.  liable  only  for  the  reasonable  consequences 
of  his  negligence  (A:). 

It  may,  of  course,  happen  that  two  or  more  collisions 
are  so  immediately  and  directly  the  result  of  one  negligent 
act,  that  the  wrongdoer  will  be  liable  for  the  damage  done 
in  each  collision,  though  after  the  first  collision  the  others 
were  inevitable,  and  though,  but  for  the  first  collision,  the 
others  would  not  have  happened.  Thus  a  ship  by  her  own 
negligence  adrift  in  a  crowded  dock  or  harbour  would,  it 
is  submitted,  be  liable  for  all  the  damage  done  by  her  in 
successive  collisions  with  other  craft  before  she  was  brought 
up  and  secured.  In  such  a  case  it  would  be  immaterial 
that,  after  the  first  collision,  the  others  were  inevitable,  or 
that,  but  for  the  first  collision,  the  others  would  not  have 
happened.  The  reasonable  consequence  of  sending  a  ship 
adrift  under  such  circumstances  is  that  she  will  strike  and 
injure  other  craft  to  leeward. 


(;*)  The  Douglas,  7  P.  D.  161, 160. 
In  this  case  Lords  Bailiff  Jurats  of 
Eomney  Marsh  v.  Corporation  of  the 
Trinity  House  does  not  appear  to 
have  been  cited. 

(i)  See  Seccombe  v.  Wood^  2  Moo. 
&  Rob.  290;  Broicn  v.  Mallet^  6 
0.  B*  699  ;  WhUe  v.  Crisp,  10  Ex. 
812 ;  Kidson  v.  M' Arthur,  6  Sess. 
Gas.  4tli  Ser.  (Bennie},  936;  The 
Douglas,  ubi  supra.     Bee  fiuther 


as  to  tbe  duty  of  those  in  charge  of 
sunken  ships,  infra,  pp.  93,  317. 

{k)  In  Dudgeon  v.  Pembroke,  L. 
B.  9  Q.  B.  681  (an  insurance  case), 
where  a  yessel  went  afihore  partly 
because  she  leaked  and  became 
waterlogged  and  unmanageable, 
and  partly  from  stress  of  weather, 
it  was  held  that  the  cause  of  her 
loss  was  perils  of  the  sea,  and  not 
unseaworthiness. 
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In  Th^  Seatan  (/)  two  steamsliips  were  proceeding  on  Alteration  of 
parallel  courses,  one  on  the  quarter  of  the  other  and  over-  ^'^^™'^ 
taking  her.      The  latter  altered  her  course,  when  three  collision. 
miles  o£E  the  ship  ahead,  so  as  to  make  her  course  con- 
verge  with  that  of  the  other  and  bring  about  risk  of 
collision.     After  this  she  never  altered  her  course,  and 
struck  the  ship  ahead.    The  leading  ship  appears  either  to 
have  done  nothing  until  she  was  struck,  or  to  have  taken 
a  course  which  was  clearly  wrong.     The  overtaking  ship 
was  held  solelj  in  fault  (m). 

In  Greenland  v.  Chaplin  (w),  Pollock,  C.B.,  delivering  the  Whether 
judgment  of  the  Exchequer  Chamber,  said  that  where  the  ^f  p^^i^ 
negUgence  of  the  p€urty  injured  did  not  in  any  degree  ^  ^  ***^en 
contribute  to  the  immediate  cause  of  the  accident,  such  in  estimating 
negligence  ought  not  to  be  set  up  as  an  answer  to  the  ^•"^•firw- 
action ;  and  he  appears  to  have  held  it  to  be  clear  that  in 
estimating  damages  a  jury  ought  not  to  take  such  negli- 
gence into  consideration  or  to  award  smaller  damages, 
although  part  of  the  loss  was  caused  by  it. 

The  case  of  The  Margaret  mentioned  above  (o)  qualifies 
this  decision,  at  least  in  Admiralty  and  where  there  would 
have  been  no  loss  but  for  the  negligence  of  one  ship,  and 
no  collision  but  for  that  of  the  other.  Even  at  common 
law  the  rule  laid  down  by  Pollock,  C.B.,  has  not  always 
been  acted  on.  Juries  have  sometimes  been  permitted  to 
take  a  so-called  ^'  eqidtable  ''  view  of  the  circumstances  of 
the  case ;  and,  where  there  have  been  faults  on  both  sides, 
to  award  a  smaller  sum  for  damages  than  they  would  have 
awarded  had  there  been  no  fault  on  the  part  of  the 
plaintiff.     Thus  in  Baisin  v.  Mitchell  (/?),  the  owner  of  a 

(I)  9  P.  D.  1.  in)  6  Ex.  243. 

(m)  Qu.  whether  in  this  case  the  (o)  9  P.   D.  47  ;    aupraf  p.    16. 

leading  ^p  was  not  also  in  faolt.  Greenland  y.  Chaplin  does  not  ap- 

It  would  seem  that,  with  ordinary  pear   to  have  been  cited    in  The 

care,  she  could  have  aroided  the  Margaret, 

oonseqoenoes  of    the    defendant's  (p)  9  C.  &  P.  613. 
negligence.   See  tupra^  pp.  19—23. 
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brig  that  had  been  in  collision  with  a  sloop  was  sued  by 
the  owner  of  the  latter,  the  claim  being  for  500/.  damages. 
There  does  not  appear  to  have  been  any  dispute  as  to  the 
amount  of  the  loss,  but  the  jury  found  a  verdict  for  the 
plaintiff,  with  damages  250/.  In  answer  to  a  question 
from  the  judge  (Tindal,  O.J.),  how  they  had  made  up 
their  yerdiot,  the  foreman  said  that  there  had  been  faults 
on  both  sides.  The  defendant  contended  that  this  was  in 
effect  a  verdict  in  his  favour;  but  it  was  upheld  as  a 
verdict  in  favour  of  the  plaintiff  for  the  smaller  sum,  250/. 
Again,  in  an  action  to  recover  damages  for  the  sinking 
of  a  loaded  barge,  it  appeared  that  two  steamships  had 
passed  the  barge  shortly  before  she  sank,  and  that  she  was 
sunk  by  the  swell  raised  by  one  or  both  of  them.  The 
steamship  that  passed  first  was  the  larger  of  the  two,  and 
raised  the  greater  swell ;  the  second  belonged  to  the 
defendants.  The  loss  on  the  barge  and  her  cargo  was  80/. 
The  jury  found  a  verdict  for  the  plaintiff,  damages  20/., 
with  the  remark  that  they  did  not  think  the  blame  was 
attributable  to  the  defendants  alone,  and  that  the  barge 
was  improperly  loaded.  A  motion  to  enter  the  verdict  for 
the  defendants  was  dismissed.  Erskine,  J.,  after  remarking 
that,  although  the  swell  of  the  defendants'  steamship  pro- 
bably would  not,  but  for  the  swell  of  the  other  steamdiip, 
have  caused  the  damage,  yet  strictly  the  defendants  were 
liable  for  the  whole  damage,  added :  "  The  jury,  however, 
taking  an  equitable  view  of  the  facts,  evidently  thought 
it  not  fair  to  make  the  defendants  pay  for  an  injury 
which  was  only  in  part  attributable  to  them ; "  and  he 
appears  to  have  considered  that  the  jury  were  not  wrong 
in  giving  a  smaller  sum  for  damages  than  the  proved 
amount  of  the  loss  (q). 

(q)  Smith  T.  Bobson,  3  Scott,  N.  ^ven  by  the  jury  for  their  Terdict. 

R.   336 ;  3  Man.   &  G-.  69.    The  From  tLe  latter  it  would  appear 

latter  report  does  not  quite  agfree  that  the  juiy  took  into  oonaidera- 

with  the  f onner  as  to  tilie  reasons  tion  the  improper  loading  of  the 
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It  will  be  observed  that  both  these  oaaes  were  at  oommon 
law,  and  that  in  neither  of  them  was  there  any  collision. 
In  the  case  of  a  collision  held  to  have  been  caused  wholly 
by  the  fault  of  the  defendant,  it  would  seem  that  evidence 
of  negligence  on  the  part  of  the  plaintiff  would  be  imma- 
terial  upon  the  question  as  to  the  measure  of  damages. 

Closely  connected  with  the  question,  whether  a  specific 
act  of  negligence  caused  the  loss,  is  the  question,  whether 
a  particular  item  of  loss  can  be  recovered  as  damages  caused 
by  the  negligent  act.  The  same  principle  applies  in  either 
case — that  the  wrongdoer  is  liable  for  all  the  reasonable 
consequences  of  his  negligence.  The  cases  connected  with 
the  question  as  to  the  quantum  of  damages  will  be  con- 
sidered in  a  subsequent  chapter  (r). 

Where,  as  has  sometimes  happened,  one  ship  is  wilfully  Wilful  injiuy 
and  maliciously  («)  driven  against  another,  the  wrongdoer  ^  *  ^^* 
would  probably  be  held  liable  for  the  entire  loss,  notwith- 
standing negligence  in  the  other  ship  in  not  avoiding  the 
coUision. 

It  has  been  said  that  between  wilful  mischief  and  gross 
negligence  it  is  hard  or  impossible  to  trace  the  boundary 
line  (t).  But  mere  negligence  would  not,  it  seems,  dis- 
entitle a  ship  from  recovering  half  her  loss,  however  gross 
its  character. 

To  enable  the  plaintiff  in  a  collision  action  to  recover  Proof  of 
damages  he  must  prove  affirmatively  that  his  loss  was  ^®fi^%«^<** 
caused  by  the  negligence  of  the  defendant  or  of  some 
person  for  whose  acts  he  is  liable.    The  general  rule  was 
thus  stated  by  Lord  Wensleydale  (w) :  "  The  party  seeking 


barge,  as  well  as  the  swell  raised 
by  the  other  steamship.  But  see 
some  remarks  of  Sir  J.  Patteson 
on  <:^«»  case  in  Netherlands  Steam- 
boat Co.  V.  StffUt,  9  Moo.  P.  C.  286, 
297,  where  it  was  treated  as  a  de- 
ciri<ni  that  the  defendants  were 
liable  for  the  whole  loss. 

(r)  Infra,  p.  106. 

(«}  For  an  instance  of  sudh  a  case 


see  L.  B.  1  A.  &  E.  64  ;  The  Ida^ 
Lnsh.  6. 

{t)  See  per  Lord  Denman,  C.J., 
in  Lynch  v.  Ifurdin,  1  Q.  B.  29,  38 ; 
Mangan  t.  Atterton,  L.  R.  1  Ex. 
239.  As  to  the  aathoritj  of  Zyneh 
y.  Nurdin,  see  Hughee  y.  Maejie,  2 
H.  &  0.  744. 

(«)  Seeif(?r^a«y./Sim,  The  London, 
U  Moo.  P.  C.  0.  307,  312.    See 
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Burden  of 
proof. 


to  recover  compensation  for  damage  must  make  out  that 
the  party  against  whom  he  complains  was  in  the  wrong. 
The  burden  of  proof  is  clearly  upon  him,  and  he  must 
show  that  the  loss  is  to  be  attributed  to  the  negHgenoe  of 
the  opposite  party.  If  at  the  end  he  leaves  the  case  in 
even  scales,  and  does  not  satisfy  the  Court  that  it  was 
occasioned  by  the  negligence  or  default  of  the  other  party, 
he  cannot  succeed/'  So  in  the  case  then  before  the  Court, 
it  being  proved  that  the  plaintiff  ship  had  no  light,  the 
inference  was  that,  but  for  the  absence  of  the  light,  the 
collision  probably  would  not  have  occurred,  and  the  plaintiff 
failed  to  recover  (;r). 

The  plaintiff  must  therefore  make  out  at  least  a  pnmd 
facie  case.  The  burden  of  proof  lies  on  him  so  far  (y). 
But  it  does  not  follow  that  it  lies  on  him  throughout  the 
whole  case.  Having  made  out  &pHmd  facie  case  of  negli- 
gence on  the  part  of  the  defendant,  the  burden  of  proof  is 
shifted,  and  the  defendant  will  be  liable  imless  he  proves 
that  his  negligence  in  no  way  contributed  to  the  loss  (s). 
"  Where  certain  inferences  of  fact  have  been  established 
by  numerous  cases,  they  become  to  a  great  extent  very 
nearly  of  the  same  authority  as  if  they  were  propositions 
of  law  "  (a).  This  is  notably  the  case  in  collision  actions. 
In  the  not  infrequent  case  of  a  collision  between  a  ship 
under  way  and  another  at  anchor,  provided  there  was  no 


ffarrii  v.  Anderton,  14  C.  B.  N.  S. 
499,  for  a  case  where  the  plaintifl 
failed  through  absence  of  such 
proof. 

{x)  In  The  Fenham,  L.  R.  3  P.  0. 
212,  a  similar  presumption  arose. 
See  the  remarks  of  Lora  Blackburn 
on  this  case,  Cayzer  v.  Carron  Co.,  9 
App.  Cas.  873,  882. 

(^)  The  Bolina^  3  Not.  of  Cas. 
208,  210 ;  The  Carron^  1  Sp.  E.  & 
A.  91 ;  The  LofuUm,  11  Moo.  P.  G. 
C.  307  ;  The  Marpesia,  L.  R.  4  P. 
G.  212 ;  The  Benmore^  L.  R.  4  A. 
&  E.  132 ;  The  Abraham,  28  L.  T. 


N.  8.  776 ;  The  Albert  Edward,  44 
L.  J.  Ad.  49. 

(s)  The  Ligo,  2  Hag.  Ad.  356, 
360  ;  The  Sieten,  1  P.  D.  117;  The 
Cittj  of  Antwerp  and  The  Friedrieh, 
L.  R.  2  P.  C.  26  ;  Cayzer  v.  Carron 
Co.  (The Margaret),  9  App.  Cas.  873. 
See  Daniel  v.  Metropolitan  Railway, 
L.  R.  3  G.  P.  216  ;  ibid.  691,  as  to 
what  is  sufficient  evidence  of  n^li- 
genoe ;  S.  C.  ibid.  6  H.  L.  45. 

(a)  Fer  Hellish,  L.J.,  L.  R.  9 
Ch.  713  (with  reference  to  proof  of 
damage  in  actions  to  restrain  nui- 
sances). 
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negligence  of  the  latter  in  respect  of  Her  lights  or  place  of 
anchoring,  the  burden  is  upon 'the  other  ship  to  show  that 
she  was  not  in  fault  (b).  And  the  rule  seems  to  be  the 
same  in  the  ease  of  a  fishing  boat  fast  to  her  nets  (c),  a 
ship  in  stays,  hove  to  (rf),  or  otherwise  not  under  com- 
mand, and,  without  negligence  on  her  own  part,  unable  to 
keep  out  of  the  way. 

Where  two  ships  are  approaching  each  other  so  as  to  Where  one 
iuTolve  risk  of  collision,  the  law  {e)  usually  requires  one  of  ^auLred  fco^*^ 
them  to  keep  out  of  the  way  and  the  other  to  keep  her  i^eep  out  of 
course.     If  a  collision  occurs  between  two  such  ships  there       ^^^' 
is,  it  is  submitted,  no  presumption  that  the  ship  required 
to  keep  out  of  the  way  is  in  fault ;  for  the  duty  of  the 
other  ship  to  keep  her  course  is  no  less  stringent  than  that 
of  the  former  ship,  and  until  she  proves  that  she  did  keep 
her  course  the  fact  of  the  collision  is  no  evidence  of  negli* 
genoe  in  the  ship  required  to  keep  out  of  the  way.    But 
upon  Buoh  proof  being  given,  a  presumption  of  fault  in 
the  sihip  required  to  keep  out  of  the  way  arises,  and  unless 
she  proves  circumstances  rebutting  this  presumption  she 
will  be  held  in  fault  without  proof  of  any  specific  act  of 
negligence  on  her  part  (/). 

Though  in  clear  weather  and  under  ordinary  oircum- 


{b)  The  Bothnia,  Lush.  52 ;  The 
Telegraph,  Valentine  y.  Clowh,  I 
Sp.  E.  &  A.  427  ;  The  Otter,  L.  R. 
4  A.  &  E.  203 ;  The  Beaver,  2  Bened. 
118,  and  The  Baltic,  ibid,  452,  are 
American  cases  to  the  same  efPect. 

(e)  The  Columbus,  1  Pritcb.  Ad. 
Dig.  199 ;  The  Tico  Sisters,  ibid.  ; 
The  Bottle  Imp,  28  L.  T.  N.  8.  286. 

(d)  The  Eleanor  and  The  Alma, 
2  Mar.  Law  Cas.  O.  S.  ^40.  But 
see  The  London,  6  Not.  of  Gas.  29 ; 
The  Bosalie,  6  P.  D.  245,  in  both  of 
which  cases  the  ships  hove-to  were 
held  to  be  in  fault. 

(e)  See  the  Begnlations  for  Pre- 
renting  Collisions  at  Sea,  Arts.  14, 
16,  17,  20,  22,  infra,  pp.  360,  seg, 

(/)  See  the  foUowing  American 


cases  i^-The  Carroll,  8  Wall.  302, 
304 ;  The  Scotia,  14  WaU.  170, 181 ; 
Kew  York,  ^c.  Mail  Co,  v.  Bumball, 
21  How.  372,  386.  The  French 
Courts  adopt  highly  artificial  pre- 
sumptions as  to  which  ship  is  in 
fault:  see  Les  Codes  Annot6es' 
(Sirev  et  GUbert),  Art.  407,  C.  C. 
!d7  the  German  and  Dutch  Codes, 
if  a  ship  sinks  after  collision  before 
reaching  port,  the  presumption  is 
that  she  was  lost  by  the  collision : 
see  German  Comm.  Code,  Art.  739; 
Comm.  Code  of  Holland,  Art.  539. 
Bj  the  Maritime  Code  of  Riga,  tiie 
presumption  was  against  a  ship 
without  a  light :  4  Black  Book  of 
the  Admiral^  (Sir  T.  Twiss'  ed.), 
373,  note. 
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stances  the  presumption  is  that  a  steamship  is  able  to  keep 
out  of  the  way  of  a  sailing-ship,  it  may  happen  that  by  no 
fault  of  her  own  she  is  not  able  to  do  so.  In  such  a  case 
no  presumption  of  negligence  on  the  part  of  the  steamship 
will  arise.  In  a  fog,  for  example,  a  sailing-ship  has  no 
right  to  rely  upon  an  approaching  steamship,  which  she 
cannot  see,  being  able  to  keep  out  of  her  way.  It  is  the 
duty  of  the  saiUng-ship,  under  such  circumstances,  to  be  in 
readiness  to  act  herseK ;  and,  if  she  simply  stands  on  her 
course  and  does  nothing  until  the  collision  occurs,  she  may 
be  held  in  fault  {g). 

The  question  often  arises  whether  credible  evidence  from 
h^^ifles^a'  People  on  board  a  ship,  A.,  that  they  were  listening  but 
heard  no  fog-horn  or  whistle  from  ship  B.,  which  was  in 
fact  in  the  neighbourhood  of  A.  for  some  minutes,  and 
subsequently  came  into  collision  with  her,  amounts  to 
proof  that  no  horn  or  whistle  was  sounded  on  board  B. 
Such  evidence  frequently  has  to  be  weighed  against 
equally  credible  evidence  from  B.,  that  the  horn  or 
whistle  was  properly  sounded  on  board  B.  The  atmo- 
spheric conditions  under  which  sounds  are  readily  trans- 
mitted are  peculiar;  the  attention  of  scientific  men  has 
been  directed  to  the  subject  only  in  recent  years,  and 
the    subject    is    at    present   imperfectly   understood  (A). 


Whether  not 


presumption 
of  negligence. 


(^)  See  The  Zadok,  9  P.  D.  114, 
118. 

(h)  What  is  known  upon  this 
subject  wiU  be  found  in  a  recent 
.work  by  Professor  Tyndall, 
** Sound/*  London:  Longmans, 
Green  &  Co.,  1883.  The  conclu- 
sions arrived  at  by  the  Professor 
are  based  upon  elaborate  experi- 
ments at  sea  and  on  shore  in  the 
neighbourhood  of  the  fog-syren  at 
the  South  Foreland.  They  are 
h)  that  the  condition  most  un- 
lavourable  for  the  transmission  of 
sound  is  '^  water  in  a  vaporons 
form  mingled  with  the  air,  so  as  to 
render  it  turbid  and    flocculent. 


This  acoustic  turbidity  often  oc- 
curs in  days  of  surprising  optical 
transparency.*'  (2)  '*The  air  as- 
sociated with  fog  is  as  a  general 
rule  highly  homogeneous  and 
favourable  to  the  transmission  of 
sound.*'  (3)  Rain,  hail,  snow,  fog, 
have  no  sensible  power  to  obstruct 
sound.  (4)  The  sound  range  (of 
the  syren)  on  a  calm  day  vanes 
from  two -and- a -half  to  sixteen- 
and-a-half  miles.  Some  notes 
taken  from  Professor  Tyndall*s 
report  on  his  experiments  wiU  be 
found  in  the  Naut.  Mag.  for  1874, 
pp.  449  9eq, 
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The  Courts  are  iheiefore  unwilling  to  hold  that  negli- 
gence IB  neoeesarily  to  be  inf eired  from  the  not  hearing 
a  fog-fiignal  which  is  proved  to  have  been  sounded  in 
the  Tidnity.  It  has  recently  been  held  that  in  such 
a  case  as  that  abore  suggested  the  evidence  from  both 
ships  may  be  tme,  and  that  whilst,  on  the  one  hand,  the 
evidence  of  A.  will  not  necessarily  prove  that  proper 
signals  were  not  made  by  B.,  the  evidence  from  B.  will 
not  prove  that  those  on  board  A.  were  negligent  in  not 
liearing  them  (A). 

The  law  casts  upon  the  shipowner  the  duty  of  using  Defective  ship 
reasonable  care  to  ensure  that  his  ship,  when  she  sails  and  ^  ^'"P"^®^ 
whilst  she  is  under  way,  is  in  a  condition  in  which  she 
may  be  navigated  with  safety  to  other  ships.  If  she 
damages  another  ship  in  consequence  of  the  giving  way  or 
inefficiency  of  her  gear  or  equipment,  aprt'mdfacie  case  of 
negligence  arises.  The  presumption  of  negligence  may, 
however,  be  rebutted  by  showing  that  the  defect  was 
latent,  that  reasonable  care  was  in  fact  used  to  put  and 
keep  her  in  good  condition;  or  that  the  giving  way  of  the 
gear  was  due  to  sixess  of  weather  or  other  unavoidable 
cause  (0« 

In  these  cases  the  principle  of  Scott  v.  London  and  St. 
Katkerine^s  Dock  Co.  (k)  applies.  It  was  there  held  that 
^*  where  the  thing "  (goods  suspended  over  the  pavement, 
which  fell  and  injured  the  plaintiff)  ^^  is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and  the 
accident  i9  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper 


(A)  Beeper  Sir  J.  Hannen  in  The 

EUfsia,  4  ABp.  Mar.  Law  Gaa.  540; 

TheZadok^^V.!).  lU,  118. 

(t)  See  p.  11,  aboTe. 

(k]  3  H.    &   C.  596;   Bffme  v. 

Boodle,  2  H.  &  G.  722 ;  33  L.  J. 

£z  13.   Of  the  former  oaseWillee, 

J.,  said  (Ii.  B.  2  C.  P.  11):  "There 


the  defendants  had  in  their  posses- 
sion,  and  under  their  control,  some- 
thing  which  was  dangerons  unless 
reasonable  precautions  were  taken 
to  prevent  injury  to  third  persons." 
It  would  seem  that  these  renuu^ 
apply  to  the  owners  of  ships. 
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tween a  ship 
under  way 
and  another 
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care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident  arose  from 
want  of  care."  In  Moffatt  t.  Batonan  (/),  it  was  held  that 
the  principle  of  Scott  v.  London  and  St.  Kathenne^s  Dock 
Co,  did  not  enable  a  person,  who  was  injured  by  being 
thrown  out  of  a  vehicle,  to  recover  damages  without  affir- 
mative proof  of  negligence  on  the  part  of  the  defendant* 
'^  There  is  nothing  more  usual  than  for  accidents  to  happen 
in  driving  without  any  want  of  care  or  skill  on  the  part  of 
the  driver,  and  therefore  no  primA  facie  presumption  of 
negligence  having  been  raised:"  this  was  the  opinion 
of  the  Privy  Coimcil,  so  it  was  held  that  affirmative 
evidence  of  negligence  was  necessary.  In  this  case  the 
kingbolt  of  the  carriage,  being  defective,  had  broken, 
whereupon  the  horses  bolted,  and  the  plaintiff  was  thrown 
out.  It  was  proved  that  the  carriage  was  examined  by 
a  blacksmith  every  three  months;  and  that  the  defen- 
dant, the  owner,  had  not  himself  examined  it  before 
starting  on  the  day  of  the  accident.  It  was  held  that 
there  was  no  negligence  on  the  part  of  the  owner  in  this 
respect. 

A  vessel  under  way  in  the  daytime,  or  on  a  clear  night, 
which  runs  into  another  at  anchor  or  stationary  in  the 
water  is  prUnd  facie  in  fault.  And  although  a  ship  is 
brought  up  in  an  improper  place,  another  running  into  her 
may  be  held  in  fault.  ^^  It  is  the  bounden  duty  of  a  vessel 
under  way,  whether  the  vessel  at  anchor  be  properly  or 
improperly  anchored,  to  avoid,  if  it  be  possible  with  safety 
to  herself,  any  collision  whatever  "  (w). 


(0  L.  B.  3  P.  C.  115 ;  MantMx 
Y.  Douglas,  6  Q.  B.  D.  145,  is  a 
very  similar  case.  The  question  as 
to  what  is  pritnd  facie  proof  of 
negligence  was  much  discossed  in 
that  ease,  and  also  in  Kearney  y. 
London^  Brighton  and  South  Ooast 
Bail.  Co.  L.  R.  5  Q.  B.  411 ;  ib.  6 
Q.  B.  769 ;  39  L.  J.  Q.  B.  200 ;  t*. 


40  Q.  B.  285 ;  Daniel  y.  Metropolis 
tan  Bail,  Co.  L.  R.  3  C.  P.  216  ;  ib. 
591 ;  ib.  6  H.  L.  45. 

(m)  Per  Dr.  Lnshington  in  The 
Batavier,  2  W.  Rob.  407;  The 
Dura,  1  Pritoh.  Ad.  Dig.  174;  TTU 
Marcia  Tribou^  2  Spragae,  17 ;  Haf 
V.  Le  Ifeve,  2  Shaw's  (Scotch)  App. 
Cas.  395. 
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Byea  if  brought  up  in  the  fairway  of  a  publio  navigable 
ohannel,  so  as  to  create  a  nuisanoe,  a  veesel  which  by  ordi- 
nary core  ooiild  have  passed  clear  will  be  held  in  fault  for 
a  collision  with  her  (n). 

It  would  seem  that  a  vessel  being  launched  and  going 
into  ooUifflon  with  another  at  anchor  in  the  wake  of  the 
launching  ways  must  be  in  fault.  But  in  a  recent  case, 
where  the  ship  at  anchor  had  obstinately  refused  to  be 
towed  out  of  the  way,  she  was  held  to  be  solely  to  blame  (o). 
This  case  {The  Cachapool)  shows  that  (as  has  already  been 
pointed  out  (/>)),  although  it  is  primA  facie  the  duty  of  a 
ship  under  way  to  keep  clear  of  another  brought  up  even 
in  an  improper  place,  if  a  collision  occurs,  the  latter  will 
be  held  guilty  of  negligence  causing  or  contributing  to 
the  loss.  The  negligence  of  the  ship  at  anchor  is  not 
purged  by  the  greater  negligence  of  the  ship  under 
way. 

Where  a  sailing  ship  was  lost  with  all  hands  in  a  coUi- 
don  with  a  steamship,  the  steamship  was  held  in  fault 
upon  the  facts  stated  in  her  own  pleadings,  and  with  no 
farther  proof  on  the  part  of  the  sailing  ship  than  the 
evidence  of  a  person  on  board  a  third  ship  who  had  seen 
the  sailing  ship's  lights  burning  some  time  before  the 
collision  {q). 

It  is  not  enough  to  prove  that  the  other  ship  omitted  to 
do  something  that  would  have  prevented  the  collision,  or 
that  she  did  something  without  which  the  collision  would 
not  have  occurred.  It  must  be  proved  that  the  omission 
or  act  complained  of  was  negligent.  If  the  plaintiff  ship 
has  herself  infringed  the  Begulations,  or  has  been  guilty 
of  negligence  which  might  have  contributed  to  the  colli- 

(n)  ThoB  seems  to  follow  from  b^  an  tmlawf ul  obstmotioii  of  a 

the  dedaioii  in  Mayor ,  %c,  of  Col-  highway  on  land,   see  Harris  y. 

chetter  r.  Brooke,  7  Q.  B.  339.    As  Mobbs,  3  Ex.  D.  268  ;   mmru  v. 

to  the  right  to  bring  up  in  a  publio  Day,  12  Q.  B.  D.  110. 
oavigal£  ohannel,  see  Anonyutout  (o)  The  Cachapool,  7  P.  D.  217. 

Gue,  1  Campb.  616,  note.    As  to  ip)  Supra,  p.  34. 

the  liability  for  damages  caused         (q)  TheAlt^fpo,  36  L.  J.  Ad.  9. 
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Arrest  of  the 
wrong  ship. 


Ship  negli- 
gently caus- 
ing loss  to 


sion,  the  burden  Is  on  her  to  show  that  the  collision  was 
not  caused  entirely  by  her  own  fault. 

When  one  ship  alleges  want  of  lights  or  of  a  proper 
look  out,  or  insufficient  moorings,  or  any  such  negligence 
on  board  the  other  as  it  is  impossible  or  difficult  for  her  to 
prove  by  direct  evidence,  the  burden  is  on  the  latter,  as  it 
is  peculiarly  in  her  power,  to  prove  that  her  lights  were 
sufficient,  or  that  there  was  no  such  negligence  (r).  "  The 
burden  of  proof  should  under  all  circumstances  be  thrown 
on  those  who  have  a  peculiar  knowledge  of  the  subject  and 
peculiar  means  of  proving  it  which  do  not  belong  to  the 
other  party  "  (s).  Thus,  if  the  defendant  ship  is  attacked 
for  having  insufficient  lights,  slight  evidence  would  be 
sufficient  to  raise  an  inference  of  negligence  in  this  respect, 
and  to  put  her  to  the  proof  of  the  lights  being  such  as  the 
law  requires. 

It  has  occurred  in  some  cases  that  the  plaintiff  has  failed 
to  identify  the  ship  sued  with  the  ship  with  which  his  own 
was  in  collision.  So  where  a  collision  occurs  between  ships 
A.  and  B.,  and  one  of  them  subsequently  and  in  conse* 
quence  of  the  collision  strikes  C,  a  third  ship,  it  may 
be  difficult  for  C.  to  know  whether  to  sue  A.  or  B.,  or 
both  of  them.  It  seems  that  if  the  wrong  ship  is  sued, 
she  would,  except  in  very  special  circumstances,  be  en-, 
titled  to  damages  and  costs  (^).  But  damages  for  the 
wrongful  arrest,  and  even  costs,  where  no  proof  of 
malicious  intent  or  gross  negligence  on  the  part  of  the 
plaintiff  was  given,  have  been  refused  to  the  owner  of  the 
ship  attacked  (t^). 

A  ship  that  negligently  compels  another  to  alter  her 
course,  and  to  go  into  collision  with  a  third  ship,  or  to  put 


(r)  Ths  Swanlandt  2  Sp.  E.  &  A. 
107;  The  John  Harley  and  The 
William  Tell,  13  L.  T.  N.  S.  413. 

(«)  The  Swanhnd,  2  Sp.  A.  &  £. 
107,  109. 

(t)  See  The  Evangeliemoe,  Swab. 
378;  12  Hoo.  P.  C.  C.  352;  The 


Active,  6  L.  T.  N.  S.  773;  The 
Strathnaver,  1  iU>p.  Gas.  58 ;  The 
Cheshire  Witch,  Br.  &  Lush.  362. 

(u)  The  Evangelitmos,  tupra;  The 
Strathnaver,  ubi  supra  (a  salvage 
case). 
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heiBelf  ashore,  and  thereby  Buffer  damage,  is  liable,  both  "^^^'^^ 
at  law  and  in  Admiralty,  to  the  injured  ship,  and  also  to  wrongdoer  is 
the  third  ahip,  if  she  suffers  loss;  and  not  the  less  so  SSSjJ^*'' 
because  she  is  not  herself  in  collision  {v). 

The  foUcwing  points  have  been  decided  with  regard  EuleBof 
to   evidence   admissible  in  collision   actions.      Notwith- 
standing the  terms  of  17  &  18  Vict.  c.  104,  ss.  282,  285, 
the  official  log  is  not  evidence  for  the  ship,  though  it  may 
be  used  against  her  (x).    And  the  rule  is  the  same  with 
regard  to  the  ship's  log  (y).    It  has  been  held  that  the 
ship's  log  ^as  not  admissible  as  evidence  for  the  ship, 
althongh  the  mate  who  wrote  it  died  before  action  brought 
and  after  the  collision  (z).    Before  the  Judicature  Act  it 
was  held  that  a  verdict  and  judgment  in  a  common  law 
action  in  respect  of  the  same  collision  and  between  the 
same  parties,  the  plaintiff  at  law  being  defendant  in 
Admiralty,  could  not  be  pleaded  or  given  in  evidence  in 
the  Admiralty  action  (a).    A  plea  in  a  common  law  action 
that  tlie  Admiralty  Court  had  decided  the  case  upon  the 
merits  in  the  defendant's  favour  was  held  bad,  because  it 
did  not  show  that  there  was  jurisdiction  in  Admiralty  (b). 
The  result  of  proceedings  at  an  inquiry  under  the  Mer- 
ohant  Shipping  Acts  (c),  at  a  naval  court-martial  (rf),  at  an 
inquiry  by  a  pilotage  authority  («),  or  at  a  coroner's 
inquest  (/),  is  irrelevant  in  a  collision  action.     A  pro- 


(p)  The  Sitters,  1  P.D.  117  ;  The 
Industrie,  L.  R.  3  A.  &  E.  303 ; 
The  BtUavier,  I  Sp.  £.  &  A.  378  ;  9 
Moo.  P.  C.  0.  286. 

(x)  The  Europa,  13  Jur.  866  ;  The 
MaUa,  2  Hag.  158,  note ;  The  Earl 
of  Dwnfries  (eiiraieer'8log),W.  N. 
1885,  p.  8;  10  P.D.  31. 

(y)  See,  however,  The  Singapore, 
L.  B.  1  P.  0.  378,  where  upon 
an  appeal  Ihe  ship's  log,  though 
objected  to,  appears  to  have  been 
received  as  evidenoe  for  the  ship. 

(f)  TheMenry  Coxon,  3  P.  D.  156. 
•  (a)  The  Clarence,  1  Sp.  E.  &  A. 
206 ;  The  Friends,  4  Moo.  P.  C.  C. 


814,  321 ;  The  Velocity,  L.  R.  3  P. 
G.  44 .  See  also  The  Calypso,  Swab. 
28.  In  The  Anne  and  Mary,  2  W. 
Rob.  189,  Dr.  Lushington  ex- 
pressed himself  to  the  same  effect, 
though  not  strongly.  This  seems 
to  be  the  case  referred  to  in  2  Sp. 
E.  &  A.  208. 

(*)  HarrisT,  Willis,  15  C.  B.  710. 

\c)  The  Mangerton,  Swab.  120; 
nie  City  of  London,  Swab.  245. 

{d)  H,M.8,  Swallow,  Swab.  30, 
53. 

(e)  The  Lord  Seaton,  2  W.  Rob. 
891. 

(/)  The  Mangerton,  Swab.  120. 
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test  {g)  and  a  deposition  made  before  a  receiver  of  wreck  (A) 
are  not  admissible  as  evidence  for  the  ship  on  behalf  of 
which  they  have  been  made,  but  may  be  used  against 
the  ship  and  in  cross-examination  to  test  a  witness's 
accuracy. 

Copies  of  the  official  journals  kept  by  the  coastguard  at 
lighthouses,  and  of  the  logs  kept  on  board  lightships,  as  to 
the  state  of  the  wind  and  weather,  are  usually  admitted  in 
Admiralty  upon  production  of  an  affidavit  by  the  proper 
officer  {%). 

Statements  by  the  master  as  to  matters  in  issue  are 
admitted  to  prove  the  facts  stated  against  the  owner  (A-), 
but  not  statements  by  other  officers  or  by  seamen  (/),  or 
by  the  pilot  (w). 

Evidence  in  a  previous  action  in  Admiralty  for  the  same 
collision  is  not  admissible  in  a  subsequent  action  except  by 
consent  (w). 

At  one  time  there  appears  to  have  been  doubt  whether 
in  a  collision  action  interrogatories  could  be  administered 
with  respect  to  matters  stated  in  the  preliminary  acts  of 
the  parties  and  other  circumstances  of  the  collision.  It  is 
now  settled  that  such  interrogatories  are  permissible  (o). 


{ff)  Christian  v.  Coatnbe,  2  Esp. 
489 ;  Th^  Ljndiea,  23  L.  T.  N.  S. 
474 ;  The  Emnia,  2  W.  Rob.  316  ; 
Tfie  Scdu'iff,  1  Sp.  E.  &  A.  19.  As 
to  the  yalae  of  Bach  evidence,  see 
The  OamatiH,  7  Not.  of  Gas.  607, 
610. 

(h)  The  Little  Lizzie,  L.  R.  3  A. 
&  E.  66  ;  Nothard  v.  Pepper,  17  C. 
B.  N.  S.  39.  As  to  obtaining  in- 
spection of  copies  of  these  deposi- 
tions furnished  to  the  adverse  partj 
bj  tiie  Board  of  Trade,  see  The 
Palermoy  9  P.  D.  6. 

(t)  An  examined  copy  is  suffi- 
cient, The  Maria  de»  Lores,  B.  & 
L.  27 ;  The  Cathci'ina  Maria,  L.  R. 
1  A.  &  E.  53. 

(A)  The  Midlothian,  15  Jur.  806  ; 
The  Manchester,  1  W.  Rob.  63; 
The    Suropa,    13   Jur.    856;    The 


Actaott,  1  Sp.  E.  &  A.  176 ;  and  eo 
in  America,  The  Potomac,  8  WaU. 
690;  The  Europa,  ubi  supra;  The 
Midlothian,  tibi  supra, 

(/)  The  Lord  Seaton,  2  W.  Rob. 
391,  403;  The  Foyle,  Lush.  10; 
and  see  The  Great  Eastern,  Holt, 
169. 

(w)  The  Lord  Seaton,  3  W.  Rob. 
391 ;  The  Schtcalbe,  Swab.  Ad.  621, 
where,  however,  the  pilot's  state- 
ment was  admitted  as  part  of  the 
res  gestae.  So  statements  of  the 
crew  at  the  time  of  the  collision 
have  been  admitted  as  part  of  the 
res  gesta  ;  The  Mellona,  10  Jur.  992. 

(»)  TIte  William  Eutt,  Lush.  26 ; 
The  Demetrius,  L.  R.  3  A.  &  E. 
623. 

{o)  The  Biola,  34  L.  T.  N.  S.  136. 
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The  power  giyen  to  any  party  in  an  Admiraltj  action  (Ma  for 
to  apply  for  an  order  for  inspection  of  any  ship  or  other  MaBtra  or 
personal  or  real  property,  the  inspection  of  which  may  be  others  to 
material  to  the  issue  of  the  cause  (^),  was  exercised  in  ^^^ 
The  Magnet  {q).     The  Trinity  Masters,  at  the  judge's 
request,  inspected  the  lights  of  The  Eugenie^  one  of  the 
ships  which  had  been  in  collision.     They  reported  them  to 
be  deficient,  and  The  Eugenie  was  in  consequence  held  in 
fault  under  36  &  37  Vict.  c.  85,  s.  17. 

In  the  Court  of  Appeal  and  in  the  Admiralty  Division  Matters  of 
of  the  High  Court  of  Justice  nautical  assessors  advise  the  t^proyJ^. 
Court  upon  questions  of  seamanship.  In  the  Queen's 
Bench  Division  assessors  are  not  usually,  but  may  be  (r), 
called  in.  Elsewhere  than  in  Admiralty  the  rules  of  sea- 
manship may  be  proved  by  experts ;  in  Admiralty  it  has 
frequently  been  held  that  such  evidence  is  not  admis- 
sible («).  In  a  recent  case  evidence  directed  to  show  what 
was  the  usual  mode  of  navigating  ships  in  a  particular 
locality  (the  entrance  to  the  Mersey)  was  held  to  be  inad- 
missible in  Admiralty  {t). 

The  function  of  the  assessors  in  Admiralty  is  not  to  Fonotionof 
decide  questions  of  fact  arising  in  the  case,  but  to  advise  ^^^^ 
the  Court  upon  nautical  matters.    The  decision  of  the  case 
rests  entirely  with  the  judge.    Even  in  purely  nautical 
matters  he  is  not  bound  by  the  opinion  or  advice  of  the 
assessors,  if  it  is  contrary  to  his  own  opinion  {u).    ''  Still," 


[p)  24  Vict.  c.  10,  8.  18. 

[q)  L.  B.  4  A.  &  E.  417,  428. 

\  See  36  &  37  Vict.  c.  66,  b.  56. 
(«)  The  GaseUe,  1  W.  Rob.  471  ; 
The  Ann  ondMaru,  2  W.  Bob.  189, 
196 ;  The  No,  1  Sp.  A.  &  £.  184  ; 
The  Sir  Hobert  Feel,  4  Asp.  Mar. 
Law  Cm.  321 ;  The  Earl  Spencer^ 
L.B.  4  A.  &E.  431. 

(/)  The  Kirby  Hall,  8  P.  D.  71 ; 
Imt  see  The  Velocity,  L.  B.  3  P.  C. 
44,  where  snch  evidence  appears  to 
kATe  been  admitted ;  and  The  An- 


dalusian,  2  P.  D.  231,  as  to  usual 
precautions  at  a  launch  in  the 
Meisey. 

(«)  See  The  Friends,  4  Moo.  P. 
C.  C.  314 ;  The  Aid,  6  P.  D.  84  ; 
The  Beryl,  9  P.  D.  137,  141.  The 
present  judge  of  the  Admiralty 
Diyision,  Mr.  Justice  Butt,  has  on 
more  than  one  occasion  followed 
his  own  opinion  in  a  matter  in- 
volying'  nautical  skill  in  preference 
to  that  of  his  assessow. 
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as  was  remarked  by  Brett,  M.E.,  in  a  reoent  ease,  ^^it 
would  be  impertinent  in  a  judge  not  to  consider  as  almost 
binding  upon  him  the  opinion  of  the  nautical  gentlemen 
who,  having  ten  times  his  own  skill,  are  called  in  to  assist 
him  "  (x).  It  has  in  some  cases  been  suggested  that  upon 
a  question  of  mere  nautical  skill  there  is  no  appeal  from 
the  expressed  opinion  of  the  nautical  assessors  in  the 
Admiralty  Division.  It  is  scarcely  necessary  to  state  that 
such  a  contention  will  not  be  upheld. 

(x)  The  Beryl,  9  P.  D.  137, 141. 
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STATUTORY  PRESUMPTION  OP  FAULT. 


It  has  been  already  stated  that  under  certain  circum-  Statutory 
stance  an  arbitrary  rule  of  law  requires  the  courts  to  hold  of  fault  in 
a  ship  in  fault  for  collision,  although  no  negligence  on  her  ^  ^^  "''^   . 
part  oontributiDg  to  the  collision  is  proved.     And  it  will  theBegula- 
be  seen  below  that  this  rule  applies,  not  only  where  negli-    ^^' 
gence  is  not  proved,  but  where  it  did  not  exist,  and  where 
those  in  charge  of  the  ship  were,  as  regards  negligence, 
absolutely  free  from  blame.      The  circumstances  which 
bring  this  stringent,  not  to  say  harsh,  enactment  into 
operation,  are  as  follows : — ^First,  where,  on  the  part  of 
the  ship  sued,  there  has  been  an  infringement  of  any  of 
the  Statutory  Begulations  for  Preventing  Collisions  at  Sea, 
which  might  by  possibility  have  contributed  to  the  colli- 
sion ;  and,  secondly,  where  the  ship  sued  did  not  stand  by 
to  assist  the  other  with  which  she  had  been  in  collision. 
The  decisions  upon  the  first  of  these  enactments  are  so 
much  more  numerous  and  important  than  those  illustrating 
the  second,  that  it  will  be  convenient  to  reverse  the  order 
in  which  they  occur  in  the  statute  (36  &  37  Vict.  c.  85, 
fls.  16, 17),  and  to  consider  the  section  of  the  Act  (sect.  17) 
relating  to  infringement  of  the  Begulations  before  that, 
(sect.  16),  which  deals  with  failure  to  stand  by. 
By  36  &  37  Vict.  c.  85,  s.  17,  it  is  enacted  as  follows:—  36  &  37  Vict. 

•^  0.  85,  B.  17. 

"  If,  in  any  case  of  collision,  it  is  proved  to  the  Court  before 

which  the  case  is  tried  that  any  of  the  Begulations  for  pre** 

venting  collision  contained  in  or  made  under  the  Merchant 

Shipping  Acts,  1854  to  1873,  has  been  infringed,  the  ship  by 

which  such  Beg^ulation  has  been  infringed  shall  be  deemed 

to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the 
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Court  that  the  circumstances  of  the  case  made  departure  from 
the  Begulation  necessary." 

To  understand  the  effeot  of  this  enactment  it  will  be 
necessary  to  refer  to  previous  legislation  upon  the  subjeot. 
By  14  &  15  Vict.  c.  79,  s.  28,  and  afterwards  by  17  &  18 
Vict.  c.  104,  8.  298,  it  was  enacted,  in  eflfect,  that  if  a 
collision  was  occasioned  by  the  non-observance  of  any  of 
the  rules  as  to  lights  or  navigation  contained  in  or  made 
under  those  Acts,  the  owner  of  the  ship  by  which  the  rule 
was  infringed  should  recover  no  damages  for  injury  to  his 
ship,  unless  it  was  proved  that  the  departure  from  the  rule 
was  necessary  {a) .  The  effect  of  these  enactments  was  to 
abrogate  the  rule  of  the  Admiralty,  that  a  wrong-doing 
vessel  shall  recover  half  her  loss  if  the  other  ship  is  also  in 
fault,  in  those  cases  where  the  plaintiff  vessel  had  unneces- 
sarily infringed  the  statutory  rules.  In  each  case  the 
question  had  to  be  tried  whether  the  infringement  was 
negligence  contributing  to  the  collision.  In  Tuff -7,  War* 
rnan  {b)  and  other  cases  (c)  it  was  held,  upon  the  oonstruc- 
tion  of  these  enactments,  that  though  the  plaintiff  had 
infringed  the  Regulations,  and  by  his  negligence  had 


(a)  The  eections  ran  as  follows : 
—14  &  16  Vict.  c.  79,  8.  28 :  "If 
in  any  case  of  collision  between 
two  or  more  vessels  it  appear  that 
such  collision  was  occasioned  by 
the  non-observance  of  either  of  the 
foregoing  rules  with  respect  to  the 
passing  of  steamers,  or*'  (the rules 
as  to  ships'  lights  made  under  the 
powers  of  the  Act)  .  .  .  "the 
owner  of  the  vessel  by  which  any 
such  rule  has  been  infringed,  shall 
not  be  entitled  to  recover  any  re- 
compense whatever  for  any  damage 
sustained  by  such  vessel  in  such 
collision,  unless  it  appears  to  the 
Court  before  which  the  case  is  tried 
that  the  circumstances  of  the  case 
were  such  as  to  justify  a  departure 
from  the  rule,"  &c.  The  subse- 
quent Act,  17  &  18  Vict.  0.  104, 
s.  298,  was  as  follows: — "If  in 


any  case  of  collision  it  appears  to 
the  Court  before  which  the  case  is 
tried  that  such  collision  was  occa- 
sioned by  the  non-observance  of 
any  rule,  &c.  .  .  .  the  owner  of 
the  ship  by  which  such  rule  has 
been  infringed  bhall  not  be  entitled 
to  recover  any  recompense  what* 
ever  for  any  damage  sustained  by 
such  ship  in  such  collision,  unless 
it  is  shown  to  the  satisfaction  of 
the  Court  that  the  circumstances  of 
the  case  made  a  departure  from  the 
rule  necessary."  Under  the  latter 
Act,  The  Jtdiana,  Sw.  20,  was 
decided 

(A)  2"C.  B.N.  S.  740;  6  C.  B. 
N.  S.  673. 

(c)  Morrison  v.  General  Steam 
Kavigation  Co.  8  Ex.  733;  TheVhid, 
10  Moo.  P.  C.  C.  472  ;  The  Alitcal, 
1  Sp.  963 ;  The  Telegraph,  ib,  427. 
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brought  the  ships  into  danger,  yet  if  the  defendant  could 
by  reasonable  care  have  avoided  the  collision,  the  plaintifi 
could  reooYer. 

The  next  alteration  in  the  law  was  made  by  25  &  26 
Vict.  c.  63,  8.  29  (d).  The  effect  of  this  enactment  was  to 
restore  the  Admiralty  rule  as  to  the  division  of  damages 
where  both  ships  are  in  fault,  and  a  vessel  guilty  of  an 
infringement  of  the  Statutory  Regulations  was  enabled  to 
recover  in  the  Admiralty  Court  (as  she  could  previously  to 
14  &  15  Yict.  c.  79)  half  her  loss  against  a  defendant 
vessel  which  was  also  in  fault.  The  question  whether  a 
ship  which  had  infringed  a  Regulation  applicable  to  the 
case  was  guilty  of  negligence  contributing  to  the  collision 
had  still  to  be  tried  in  every  case  (e). 

The  application  of  the  doctrine  in  Tuff'  v.  Wartnan 
prevented  the  above  statutes  from  having  the  effect 
desired  by  those  who  framed  them.  Attention  appears  to 
have  been  called  to  the  subject  by  the  decision  in  The 
Fenham  (/) ;  and  36  &  37  Vict.  c.  86,  s.  17,  the  enactment 
now  in  force,  was  passed  in  consequence.  The  change  in 
the  language  of  this  enactment  was  made  with  the  follow- 
ing objects: — First,  to  take  away  the  ratio  decidendi  in 
Tiiff  V.  Warman ;  secondly,  to  render  it  unnecessary  to  have 
resort  to  an  artificial  rule  as  to  the  inference  to  be  drawn 
from  evidence  {g) ;  thirdly,  to  enable  the  courts  to  adjudi- 
cate upon  collision  cases  without  the  necessity  of  deter- 


(d)  "li  in  any  case  of  oollision 
it  appears  to  uie  Court  before 
which  the  case  is  tried  that  siioh 
collision  was  occasioned  by  the  non- 
obeenrance  of  any  Begulation  made 
by  or  in  pursuance  of  this  Act,  the 
ship  by  which  such  Begulation  has 
been  infringed  shaU  be  deemed  to 
be  in  fault,  unless  it  is  shown  to  the 
satisfaction*  of  the  Court  that  the 
.circumstances  of  the  case  made  a 
departure  from  the  rule  necessary.'* 
The  wording  of  this  section  seems 
to  haye  been  suggested  by  a  passage 
in  the  judgment  of  Cockbum,  C.  J., 


in  Tuf  y.  Warmany  uhi  supra. 

(e)  Under  this  Act  the  following 
cases  were  decided:  The  Fenham^ 
L.  R.  3  P.  C.  212 ;  The  Bwgainville, 
L.  R.  6  P.  C.  316 ;  The  Palestine,  13 
W.  R.  Ill;  The  Pyras  and  The 
Smalls,  Holt,  40 ;  The  Pennsylvania, 
supra,  p.  9. 

.    (/)  See  per  Lord  Blackburn  in 
The  Khedive,  6  App.  Cas.  876,  892. 

((7)  As  in  The  Fenham,  L.  R.  3 
P.  C.  212.  These  two  reascns  for 
the  alteration  in  the  law  are  given. 
by  Lord  Blackburn  in  The  Kh$div$^ 
5  App.  Cas.  893. 
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mining  upon  conflicting  evidence  the  question  of  fact, 
(often  a  nice  one),  whether  or  no  an  infringement  of  a 
Statutory  Eegulation,  applicable  to  the  case,  and  that 
might  by  possibility  have  contributed  to  the  collision,  did, 
in  fact,  contribute  to  the  collision  {h) ;  and  lastly,  to  in- 
crease the  stringency  of  the  Eegulations  (t).    The  statute, 
therefore,  imposes  on  a  vessel  that  has  infringed  a  BrCgula- 
tion,  which  iBprinid  facie  applicable  to  the  case,  the  burden 
of  proving,  not  only  that  such  infringement  did  not,  but 
that  it  could  not,  by  possibility,  have  contributed  to  the 
collision. 
Cases  decided      In  the  following  case  it  was  held  that  the  infringement 
^^EHfflith'    of  ft  Itegiilation  clearly  applicable  to  the  case  did  not,  under 
"^'»-  sect.  17,  prevent  the  vessel  guilty  of  the  infringement  from 

recovering,  because  the  infringement  could  not  by  possi- 
bility have  contributed  to  the  collision.  VEtoile  was  a 
French  trawler,  close-hauled  on  the  port  tack,  just  going 
to  shoot  her  nets,  and  going  two  or  three  knots.  The 
night  being  fairly  clear.  The  Engliahmany  an  English 
sailing  vessel,  was  seen  coming  towards  her  with  the  wind 
free.  VEtoik  had  a  bright  light  at  her  masthead.  Her 
side  lights  were  waved  by  hand  on  deck,  but  failed  to 
attract  the  other  ship's  notice.  The  Englishman  came  on 
and  struck  VEioiU  on  the  port  side.  On  the  part  of  The 
Englishman  it  was  alleged  that  nothing  was  seen  or  heard 
of  VEtoile  until  she  struck  her.  It  was  held  by  the  Admi- 
ralty Court  that  there  was  no  look-out  on  board  The 
Englishman^  and  that  the  absence  of  lights  on  board 
L^Etoile  could  not  have  contributed  to  the  collision ;  that 
sect.  17,  therefore,  did  not  apply,  and  The  Englishman  was 
solely  in  fault  (k). 

The  Fanny  M.  Canill  was  before  the  Court  in  The 

(A)  The  Fanny  M.  Carvill,  2  Asp.  TheHibemia,  2  Asp.  Mar.  Law  Oas. 

Mar.  Law  Gas.  566  ;  in  Court  be-  454. 

low,  t*.  478 ;  L.  R.  4  A.  &  E.  417,  (•)  P«- Lord  Watson,  27wJrA«f iff, 

422  ;  cited  by  Lord  Blackburn  in  5  App.  Gas.  876,  901. 
Th$  Khedive^  5  App.  Gas.  876,  893;  (k)  The  EnglUhman^  3  P«  D.  18. 
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Englishman,  and  the  decisioii  in  the  latter  case  was 
expressly  stated  by  the  Court  to  be  in  oonf  ormity  with  that 
of  the  Privy  Connoil.  It  appears  to  have  been  considered 
by  the  Court  that  the  admission  by  The  JEnglishman  that 
nothing  was  seen  of  VEtoile  until  the  moment  of  the 
oollision  was  equivalent  to  an  admission  that  the  absence 
of  side-lights  on  board  the  latter  could  not,  by  possibility, 
have  contributed  to  the  accident. 

Where  a  Begulation  which  is  material  to  the  case  is 
proved  to  have  been  infringed,  as,  for  example,  where  one 
of  the  lights  of  the  ship  sued,  which  was  open  to  the  other 
ship,  is  proved  to  have  been  insufficient  to  satisfy  the 
statute,  the  onus  is  on  the  ship  carrying  the  improper 
light  to  show,  if  she  can,  that  the  departure  from  the 
Begulations  was  necessary.  In  the  absence  of  such  proof 
she  will  be  held  to  be  within  the  penalty  of  sect.  17  (/)• 

A  vessel  {m)  sailing  from  Dieppe  some  days  before  the  Th$  Love  Bird. 
Begulations  of  1880  came  into  force  was,  under  sect.  17, 
held  in  fault  for  a  collision,  because  she  was  not  sounding 
and  was  not  provided  with  a  mechanical  fog-horn.  There 
was  no  proof  that  a  mechanical  horn  could  not  have  been 
procured  at  the  port  from  which  she  sailed  (n) .  But  where 
a  foreign  ship  came  into  the  Mersey  without  having  on 
board  a  second  riding  light,  as  required  by  the  Mersey 
Bules  (o),  and  a  collision  occurred  before  the  master,  who 
had  gone  ashore  to  get  one,  had  returned  to  the  ship,  it 
was  held  that  the  circumstances  made  a  departure  £rom 
the  Begulations  necessary  within  the  meaning  of  36  &  37 
Vict.  c.  85,  s.  17  {p), 

{I)  Qee  The   Eibemia,    2   Aflp.  25  &  26  Vict.  o.  63,  s.  29. 
Kar.  Iaw  Oas.  454 ;  The  Arklow,  (m)   The    Fansewitz,     eemble,    a 

£may  y.  Ciehero,  9  App.  Ca.  136  ;  foreign  ship. 
The  Vera  Cru^  9  P.  I).  88,  infra,  in)  The  Love  Bird,  6  P.  D.  80. 

p.  46,  and  infra,  pp.  315—347,  as  to  (o)  See  p.  497,  below, 

ahxpa  in  faalt>  under  sect.  1 7,  for  im-  \p)  The  Calypto  and  The  Mieeii' 

proper  lights.     The  Fenham,  L.  B.  eippi,  Ad.  Ct.  7th,   8th,  and  9th 

3  P.  C.  212,  is  a  similar  case  under  March,  1878  ;  Hitch,  Mar.  Beg. 
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In  T/ie  Breadalbane  {q)  a  brig  was  being  overtaken  by  a 
full-rigged  ship.  The  brig  did  not  show  astern  either  a 
white  light,  or  a  flare,  in  oompUanoe  with  Art.  11,  but  her 
binnacle  light  was  visible  over  her  stem.  It  was  held  bj 
Sir  E.  Fhillimore  that  the  infringement  of  Art.  11  oould 
not  by  possibility  have  contributed  to  the  collision,  and 
that  the  brig  was  not  in  fault  under  sect.  17.  There  is 
some  difficulty  in  reconciling  this  decision  with  the  cases 
above  dted.  The  collision  appears  to  have  been  partly 
caused  by  some  of  the  ship's  canvas  being  carried  away ; 
perhaps  for  that  reason  the  absence  of  the  stem  light  may 
have  been  considered  immaterial. 

Begulations  in  force  in  the  Mersey  sea  channels  (r) 
require  two  riding  lights  to  be  exhibited,  the  forward,  or 
bow  light,  not  more  than  20  feet  above  the  ship's  hull, 
and  the  after  one  at  double  the  height  of  the  former.  A 
vessel  was  held  in  fault  under  sect.  17  because  her  after 
light  was,  at  most,  18  feet  above  the  deck,  whilst  the 
forward  light  was  12  feet  above  the  deck  («). 

The  cases  above  cited  show  that  the  words  of  section  17 
are  not  to  be  construed  literally,  that  it  is  not  an  infringe- 
ment of  any  Kegulation  that  will  bring  the  section  into 
operation,  but  only  an  infringement  of  a  Begolation  ''which 
was  in  the  circumstances  applicable"  (t).  In  The  Fanny  M. 
Carvill  (supra)  it  was  held  that  The  Peru  was  not  in  fault 
under  sect.  17  because  her  screens  were  seven  inches  short 
of  the  statutory  length  (3  feet),  it  being  clear  that  her 
lights  were  not  in  fact  seen  across  her  bow. 

A  Eegulation  such  as  Art.  18,  of  which  the  object  is  not 
only  to  prevent  collision  but  to  minimise  its  effects  (ti), 
may,  it  seems,  be  infringed  after  the  collision  becomes 


{q)  7  P.  D.  186. 

(r)  Under  37  &  38  Vict.  c.  62. 

(*)  The  Vera  Cruz  (No.  1),9P.D. 
88.  This  case  was  reyersed  npon 
another  point,  9  P.  D.  96. 


(0  Pit  Lord  Watson,  The  Voor- 
ioaarta^  and  The  Khedive,  5  App. 
Gas.  876,  901. 

(m)  See  f>er  Loid  Watson,  6  App. 
Gas.  903,  904. 
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inevitable,  or  where  it  is  from  the  first  inevitable.  For 
suoh  an  infringement  the  ship  would  probably  '^  be  deemed 
in  fault "  under  sect.  17,  though  ex  hypotheai  it  could  not 
have  contributed  to  the  collision. 

A  more  difficult  question  is — What  is  such  an  infringe-  What  in- 
ment  of  a  Regulation  as  will  bring  a  ship  within  the  ^^3^  a 
penalty  of  sect.  17  P     In  a  case  under  17  &  18  Vict,  sbip  within 
c  104,  it  was  doubted  whether  the  disabling  or  penal  8.°  7?°*^ 
section  (sect.  298)  of  that  Act  applied  where  the  helm  was 
ported  a  little,  but  not  sufficiently  to  avert  collision  {x). 
Under  the  present  enactment  it  could  scarcely  be  con- 
tended that  an  insufficient  alteration  of  the  helm,  or  an 
infringement,  even  to  the  smallest  extent,  of  a  [Regulation 
applicable  to  the  case  could  not,  by  possibility,  have  con- 
tributed to  the  collision.    In  such  a  case  sect.  17  would, 
88  pointed  out  by  Lord  Blackburn  in  The  Voorwarts  and 
The  Khedive  (i/)j  exclude  the  application  of  the  well-known 
doctrine  of  Davies  v.  Mann  (2),  which  was  applied  in  Tuff 
V.  Warman  (a). 

But  a  Begulation  is  not  infringed  within  the  meaning  of  A  Regulation 
sect.  17  if  those  in  charge  of  the  vessel  did  not  in  fact  fring^dimtil 
know,  and  could  not,  without  more  than  ordinary  skill,  ti^ere  is  an 
care,  and  nerve,  have  known,  that  the  Regulation  had  of  ^n^Sng 
come  into  operation.    If  by  a  wrong  manoeuvre  one  vessel  ^*^  ^** 
suddenly  causes  risk  of  collision  to  another,  the  latter  will 
not  be  held  in  fault  under  sect.  17  unless  there  is  time  for 
those  in  charge  of  her,  being  seamen  of  ordinary  care, 
skill,  and  nerve  to  appreciate  the  situation,  and  unless  also 
there  is  opportunity  for  them  to  comply  with  the  Begula- 
tion.     ^*  When  a  sudden  change  of  circumstances  tstkes 
place,  which  brings  a  Begulation  into  operation,  though 
the  thing  prescribed  by  the  Begulation  is  not  done  by  the 

(z)  The  Bothnia^  Lnah.  52.  (a)  XJhi  tupra.      See,    however, 

M  6  App.  Gas.  876,  892.  per  Bntt,  J.,  in  The  Vera  Cruzy  9 

(f)  10  H.  A  W.  546.  P.  D.  88,  94,  as  to  the  application 

of  Dttviet  ▼.  Marm, 
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person  in  charge,  yet  the  Begulation  can  hardly  be  said  to 
be  infringed  by  him,  till  he  knows,  or  ought  to  have 
known,  and  but  for  his  negligence  would  have  known,  of 
the  change  of  drcumstances  "  {b). 

But  this  doctrine  must  be  applied  with  caution,  for  in 
the  same  case  in  which  this  dictum  of  Lord  Blackburn 
occurs  the  House  of  Lords  held  that  there  may  be  an 
infringement  of  the  Begulations  within  the  meaning  of 
sect.  17,  although  those  in  charge  of  the  ship  do  all  that 
could  be  expected  of  seamen  of  ordinary  skill  and  nerve, 
and  although  they  have  been  guilty  of  no  act  which  at 
common  law,  and  apart  from  sect,  17,  would  amount  to 
negligence. 
7%e  Voor-  The  circumstances  in  this  case.  The  Voorwaarts  and  The 

Th$ Khedive.  Khedive {c)^  were  as  follows:  —  The  two  vessels,  ocean 
steamships  of  3,000  and  3,740  tons  respectively,  were  ap- 
proaching each  other  at  night  without  risk  of  collision 
on  nearly  opposite  and  parallel  courses,  the  green  light  of 
each  being  visible  to  the  other  on  her  starboard  bow.  At 
this  time  both  vessels  were  going  at  full  speed.  When 
the  vessels  were  somewhat  less  than  a  mile  apart  The 
Vooncarta  ported  and  showed  her  red  light  to  The  Khedive. 
This  was  a  wrong  manoeuvre,  and  caused  risk  of  collision. 
Thereupon  the  captain  of  The  Khedive^  without  easing  his 
engines,  put  his  helm  hard-a-starboard,  and  at  the  same 
moment  gave  the  order  to  stand  by  the  engines.  One 
minute  and  a  half  afterwards  he  put  his  engines  full  speed 
astern.  The  collision  occurred  a  minute  and  a  half  after 
this.  The  engines  at  the  moment  of  the  collision  were 
going  full  speed  astern.  They  ought  to  have  been 
stopped  and  reversed  as  soon  as  the  red  light  of  The 
Voorwaarta  appeared,  at  the  moment  when  the  order  to 
put  The  Khedive^ a  helm  hard-a-starboard  was  given.    The 

(5)  JV    Lord    Bkckbnm,    THb      9  P.  D.   81  (affiimed  on  appeal, 
Foonroartt  and  TAtfJT^tftffi^^,  5  App.      Not.  1884). 
Caa.  876,  894 ;  The  Emmy  Soiuf,         (e)  6  App.  Cas.  876. 
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abfiolutdy  right  manoeuvre  was  therefore  not  adopted  by  ^^  T^'a 
The  Khedive^  and  it  was  held  by  the  House  of  Lords  TheKhedivf. 
(Lords  Blackburn^  Watson,  and  Hatherley)  that  Art.  16 
(of  the  Begulations  of  1863)  having  been  infringed  with- 
out necessity,  The  Khedive  was  in  fault  under  sect.  17.  In 
the  Court  of  Appeal  it  had  been  held  that  though  the 
captain  of  The  Khedive  was  wrong  in  not  stopping  and 
reversing  at  the  moment  when  The  Vooricaartn^  red  light 
was  seen,  yet  that  his  error  did  not  prove  him  to  be 
deficient  in  ordinary  care,  skill,  or  nerve,  and  that  there- 
fore, the  collision  not  having  been  caused  by  negligence  of 
those  on  board  The  Khedivej  the  owners  of  The  Voorwaurta 
were  alone  liable.  Li  the  House  of  Lords  it  was  held  that, 
The  Khedke  having  been  within  the  operation  of  Art.  16, 
and  not  within  the  exceptions  of  Art.  19,  or  within  the 
exception  of  the  concluding  words  of  sect.  17,  she  was  by 
the  words  of  that  section  to  be  deemed  to  be  in  fault,  and 
that  the  question  whether  or  no  her  captain  had  been  in 
fact  guilty  of  negligence  was  immaterial.  The  VoorwaarUy 
which  by  porting  had  brought  about  risk  of  collision  in  the 
first  instance,  and  had  kept  her  engines  going  at  full  speed 
up  to  the  moment  of  collision,  was  held  in  fault  both  in 
the  Court  of  Appeal  and  in  the  House  of  Lords. 

The  decision  in  The  Voortcaarta  and  The  Khedive  was, 
shortly,  this :  that  where  A.  is  approaching  B.  so  as  to 
involve  risk  of  collision,  and  a  collision  may  be  avoided  if 
A.  stops  and  reverses,  and  not  otherwise,  if  A.  does  not 
stop  and  reverse  she  is  in  fault  imder  sect.  17.  It  may 
be  that  the  case  is  not  an  authority  for  any  wider  propo- 
sition than  this ;  but  it  is  clear  that  the  ratio  decidendi  and 
certain  dicta  in  the  case  point  to  a  more  extended  opera- 
tion of  sect.  17.  The  learned  lords  appear  to  have  con- 
sidered that  the  policy  of  the  Legislature,  as  shown  by  the 
enactment  of  sect.  17,  was  to  substitute  a  rigid  adherence 
to  the  Kegulations  for  the  discretion  as  to  complying  with 
the  Begulations  which  a  seaman  was,  under  the  previous 
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law,  at  liberty  to  exercise.  It  seems  to  have  been  thought 
that  a  justifioation  for  the  harshness  of  the  new  enactment 
was  to  be  found  in  the  number  of  collisions  which  would 
be  avoided  if  a  rigid  and  almost  mechanical  adherence  to 
the  Begulations  was  substituted  for  the  uncertainty  which 
is  inseparable  from  an  application  depending  upon  the 
discretion  of  seamen  (d). 

Such  appears  to  have  been  the  view  taken  by  the  House 
of  Lords  of  the  effect  of  sect.  17 ;  and  such  clearly  was 
the  ratio  decidendi  in  The  Voorwaarts  and  The  Khedive. 
But,  as  stated  above,  the  facts  of  that  case  did  not  call  for 
a  decision  as  to  the  effect  of  sect.  17,  where  the  infringement 
of  the  Begulations  was,  though  imsuccessful  as  regards 
averting  collision,  not  only  not  negligent,  but  the  only  or 
the  best  chance  of  escaping  collision. 
TheBmar$9.  In  The  Benares  (e)  the  Court  of  Appeal  was  called  upon 
to  decide  what  in  such  a  case  is  the  effect  of  sect.  17  as 
applied  to  the  corresponding  articles  (Arts.  18  and  23)  of 
the  Regulations  of  1880.  The  Court  held,  that  The  Voor- 
waarts and  The  Khedive  did  not  apply,  and  that  a  ship  will 
not  be  held  in  fault  under  sect.  17  because  her  captain 
does  not  comply  with  the  letter  of  the  Begulations,  if  such 
non-compliance  is  the  only  chance  of  escaping  collision. 
In  such  a  case  the  Court  held  that  departure  from  the 
rules  is  ^'  necessary  in  order  to  avoid  immediate  danger  " 
within  the  meaning  of  Art.  23,  and  that  therefore  sect.  17 
does  not  apply.  The  facts  in  The  Benares  were  peculiar, 
the  collision  having  been  caused  mainly  by  The  Benares 
not  having  a  red  light  exhibited  on  her  port  sidej  and 
having  very  shortly  before  the  collision  exhibited  a  green 
light  on  that  side.  The  following  passage  is  from  the 
judgment  of  Brett,  M.B. : — 

"  When  The  Benares^  green  light,  and  the  green  light 

(i)  Wheiher  it  is  desirable,  or  sion  seems  more  than  doubtful, 
possible,  bj  Act  of  Parliament  to  (e)  9  P.  B.  16,  followed  in  The 

fetter  the  exercise  of   a  seaman's  Sapphire  and  The  Oirdienera,  Ad. 

discretion  in  the  throes  of  a  coUi-  Ct.  Feb.  27th,  1884. 
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aloney  was  seen,  Th^  Gerarda  did  no  wrong  by  starboard-  ^^  Bfuares. 
ingy  for  it  was  impossible,  as  it  was  then  disclosed,  for  her 
to  see  how  immediate  was  the  then  danger  of  coUision. 
The  yessels,  however,  eventually  came  so  close  to  each 
other  that  the  actual  position  of  things  was  discovered, 
the  port  side  of  Hie  Benares  without  a  red  light  becoming 
visible  to  those  on  The  Oerarda.  Under  these  circum- 
stances what  was  the  master  of  The  Oerardn  to  do  P  By 
Art.  18,  if  th^e  was  nothing  else  in  the  drcumstanoes,  he 
ought  to  have  stopped  and  reversed.  But  the  rules  of 
navigation  are  contained,  not  in  one  article,  but  in  all  the 
articles,  and  Art.  23  is  as  much  to  be  observed  as  Art.  18. 
The  navigation  of  vessels  is  to  be  conducted  with  a  regard 
to  both  of  them.  As  I  understand  one  part  of  The  EJiedive^ 
if  The  Benares  had  put  The  Gerarda^s  officer  in  such  a 
position  that  every  reasonable  man  would  have  done  what 
the  officer  of  The  Gerarda  did,  yet  if  the  Court  could  not 
come  to  the  conclusion  that  the  case  was  brought  within 
Art.  23,  The  Gerarda  would  be  held  likewise  to  blame. 
But  in  this  case  the  question  is  whether  it  is  brought 
within  Art.  23  and  taken  out  of  Art.  18?  Was  the 
necessity  of  the  case  such,  and  were  the  circumstances  so 
special,  that  they  rendered  a  departure  from  Art.  18 
necessary?  We  are  advised  that  these  vessels  were  so 
placed  that  at  the  time  when,  under  ordinary  circum- 
stances. Art.  18  would  have  been  applicable,  the  position 
was  such  that  the  only  chance  of  escape  was  for  The 
Gerarda  to  starboard  and  continue  full  speed  ahead. 
There  was,  therefore,  a  necessity  within  the  meaning  of 
Art.  23  for  a  departure  from  the  rule  laid  down  in 
Art.  18,  and  the  facts  take  the  case  out  of  Art.  18.  But 
then  it  has  been  argued  that  the  danger  referred  to  in 
Art,  23  is  not  the  danger  to  either  of  the  vessels  approach- 
ing each  other,  but  [to]  some  outside  danger.  The 
decision  of  the  House  of  Lords  in  Tlie  Khedive  gives  no 
countenance  to  any  such  contention  as  this,  and  there  is 

«2 
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n^  Benaret,    nothing  in  that  case  to  show  that  the  present  case  is  not 
within  the  meaning  of  Art.  23." 

The  judgments  of  Baggallay  and  Bowen,  L.JJ.,  are  to 
the  same  effect.  The  following  passage  is  from  that  of 
Bowen,  L.  J. :  '^  As  to  the  law,  The  Khedive  decided  that 
it  was  no  answer  when  the  Bules  had  been  infringed  to 
say  that  a  master  had  acted  from  the  best  of  motives  and 
according  to  the  best  of  his  ideas ;  for  the  law  says,  not 
that  the  master  is  to  do  what  he  believes  to  be  best,  but 
that  the  Begulations  are  to  be  obeyed.  The  question  then 
arises,  whether  in  this  case  the  Bules  have  been  disobeyed. 
The  provisions  of  Art.  18  are  plain,  and  if  that  article 
stood  alone  it  might  be  said  that  it  had  been  infringed. 
But  we  must  look  also  to  Art.  23,  which  is  to  be  read  with 
Art.  18.  The  House  of  Lords  points  out  that  both  are  to 
be  read  by  the  light  of  sect.  17  of  the  Merchant  Shipping 
Act,  1873.  Therefore  we  must  see  if  the  two  articles 
taken  together  have  been  infringed ;  and  it  must  be  shown 
to  the  satisfaction  of  the  Court,  if  there  has  been  an 
infringement,  that  the  circumstances  of  the  case  made  a 
departure  from  the  Begulations  necessary.  It  is  not 
enough,  perhaps,  to  show  that  what  the  captain  did  was 
reasonable  and  advisable ;  it  must  be  shown  to  be  neces- 
sary. Mr.  Hall  argued  that  success  alone  could  justify  a 
departure  from  Art.  18.  With  that  I  do  not  agree.  Then 
he  further  says  there  must  be  a  risk  other  than  that  of 
collision  alone — some  peril  by  sea  or  from  the  land — to 
justify  a  departure  from  the  Bule.  But  this  would  lead  to 
all  sorts  of  absurdities.  In  truth,  luiless  some  reasonable 
force  is  given  to  Art.  23,  and  to  the  exception  it  contains, 
a  captain  will  have  to  sail  with  his  eyes  open  into  the  jaws 
of  death.  If  he  obeys  Art.  18,  let  uS  assume  that  it  is 
certain  death  for  his  passengers  and  crew,  that  he  has  only 
one  chance  still  open  to  him,  and  that  by  disobeying  the 
particular  Bule.  Such  a  case  would  surely  be  one  in  which 
a  departure  from  the  Bules  becomes  necessary;  otherwise  a 
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captam's  duty  would  be  to  obey  Art.  18,  and  go  cheerfully 
to  the  bottom  of  the  sea  with  his  ship  and  all  on  board, 
sooner  Hian  take  the  one  chance  of  safety  still  remaining 
to  him.  Such  an  interpretation  of  the  Begulations  was 
never,  in  my  opinion,  intended  by  the  House  of  Lords. 
I  am.  of  opinion  that  a  departure  from  Art.  18  is  justified 
when  such  departure  is  the  one  chance  still  left  of  avoiding 
danger  which  otherwise  was  inevitable." 

The  breaking-down  of  a  mechanical  fog-horn  has  been  Breakingf' 
held  to  make  a  departure  from  the  Regulations  necessary,  h^J^  ^    °^' 
and  a  ship  sounding  a  mouth-horn  under  such  circum- 
etances  was  held  not  to  be  in  fault  under  sect.  17  (/). 

There  is  some  doubt  whether,  in  a  case  where  the  col-  Whether  g.  17 
lision  is  from  the  first  inevitable,  sect.  17  can  apply  at  aU.  S^oSirion  ia 
The  Regulations  are  "for  preventing  collisions  at  sea,"  from^efiwt 
and  it  would  seem  that  where  a  collision  is  from  the  first 
inevitable,  the  Begulations  do  not  apply,  and  therefore 
cannot  be  infringed.  Upon  this  point  The  Buckhurst  {g) 
may  be  dted.  The  Buckhurstj  a  sailing  vessel,  at  6*30  p.m. 
parted  from  her  anchors  in  a  heavy  gale,  and,  after  driving 
over  CardifE  Sands  and  disabling  her  rudder,  came  into 
collision  at  8  p.m.  with  a  vessel  brought  up  to  leeward  of 
the  sand.  The  Buckhurst  had  her  riding  light,  but  no 
other  light,  exhibited  up  to  the  time  of  collision.  In  the 
opinion  of  the  Court  the  collision  was  an  inevitable 
accident.  .  It  was  argued  that  The  Buckhurst  must  be  in 
fault  imder  sect.  17,  because  she  had  not  exhibited  her 
side  lights,  or  the  three  red  lights  indicating  that  she  was 
disabled.  The  case  appears  to  have  been  decided  upon  the 
ground  of  inevitable  accident.  But  it  was  held  also,  that 
the  circumstances  of  the  case  rendered  a  departure  from 
the  Begulations  (as  to  lights)  necessary ;  and  further,  that 
the  non-carrying  of  the  side  or  three  red  lights  could  not 
by  possibility  have  contributed  to  the  collision.    It  would 

(/)  The  Chilian,  4  Asp.  Har.  Law  Cas.  473. 
(J)  6  P.  D.  162. 
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seem,  therefore,  that,  in  the  opinion  of  Sir  E.  Fhillimore, 
sect.  17  may  apply,  though  the  collision  is  inevitable. 
In  The  Vboncaarta  and  The  Khedive  the  opinions  of  the 
majority  of  the  learned  lords,  and  the  judgments  of  the 
Court  of  Appeal  and  Admiralty  Division,  assume  that  the 
collision  was  not  inevitable  when  The  Voorwaarts  first 
showed  her  red  light.  But  Lord  Blackburn  (A)  appears  to 
have  been  of  opinion  that  the  collision  was  then  inevitable, 
and  that  the  manoeuvre  of  The  Kheditey  though  well 
adapted  to  lessen  the  force  of  the  collision,  being  contraiy 
to  the  law  (Art.  18),  placed  her  in  the  wrong  under  sect.  17. 
As  pointed  out  above,  there  is  some  difficulty  in  supporting 
this  view  of  the  effect  of  that  section. 

Upon  this  point  the  doctrine  of  Lord  Watson  in  the 

case  of  The  K/iedive,  that  the  object  of  Art.  16  of  the 

Regulations  of  1863  (Art.  18  of  those  of  1884)  was  "  to 

obviate  the  risk  and  minimize  the  results  of  collision  "  (i), 

is  material.     It  is  obvious  that  a  Regulation  having  this 

object  may  well  be  infringed,  though  the  collision  is  from 

the  first  inevitable. 

or  where  the        There  may  be  a  question  whether  I%€  Voorwaarts  and 

is  in  ^^^     The  Khedive  decides  that  a  ship  will  be  held  in  fault  for  a 

**OT^  ^.  *^^   ®*^P  taken  in  the  agony  of  a  collision,  which  step  is  an 

infringement  of  the  Regulations  not  excused  by  Art.  23, 

but  an  infringement  due  entirely  to  the  terror  caused  by 

^         imminent  danger  (A).      In  the  case,   for  example,   of  a 

Bailing  ship  going  about  under  the  bows  of  a  steamship, 

where  the  latter  has  approached  her  so  close  as  to  frighten 

her  into  doing  something,  the  question  arises,  whether  the 

sailing  ship  will  be  held  in  fault  under  sect.  17  P    If  she 

does  not  alter  her  course  until  the  collision  is  inevitable  it 

would  seem  that  sect.  17  does  not  apply  at  all  (/).    If  she 

(A)  5  App.  Gas.  895.  this  oVjeot,  see  below,  p.  464. 

(t)  5  App.  Gas.  903,  904.    And  [k)  The  oaptain  of  The  Kheditt 

see  9  App.  Gas.  651,  652.     As  to  deliberately  elected  to  depart  from 

whether  25  &  26  Viot.  o.  63,  autho-  the  Begxdations. 

rizes  Begulations  to  be  made  with  ( J)  See  tttpra^  p.  53. 
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si4ind8  on  until  the  risk  is  so  great  that  human  nature  can 
go  no  further,  and  then  hears  up  or  goes  ahout,  it  would 
seem  reasonahle  to  hold  that  her  change  of  course  at  such 
a  moment  is  not  an  infringement  of  Hie  Eegulations,  but 
rather  an  inyoluntary  act  caused  by  the  imminence  of  the 
peril  and  the  fault  of  the  other  ship. 

It  seems  that  sect.  17  would  be  held  not  to  apply  where  or  wbew 
a  ship  is  unable  to  comply  with  the  Eegulations,  although  negiigenoe 
such  inabiUty  is  consequent  upon,  though  not  caused  by,  readers  de- 
preyiouB  negligence  on  her  part.    If,  for  example,  a  ship  the  BeguU- 
loses  one  of  her  side  lights  in  a  collision  caused  by  her  ^^  neoee- 
own  fault,  and  before  she  can  replace  it  a  second  collision 
is  caused  by  the  absence  of  her  side  light,  it  seems  that 
she  would  not  be  held  in  fault  under  sect.  17.    Her 
inability  to  comply  with  the  Begulations  could  hardly  be 
said  to  be  caused  by  the  negligence  which  caused  the  first 
collision  (m),  and  unless  she  has  an  opportunity  of  com- 
plying with  the  Begulations,  she  cannot  be  said  to  have 
infringed  them(n).    But  a  vessel  will  not  escape  the 
consequences  of    an   infringement  of   the   Begulations, 
though  she  was  in  fact  unable  to  comply  with  them, 
if  such  inability  was  caused  by  want  of  a  proper  look- 
out (o). 

It  seems  that  a  tug  with  a  ship  in  tow  would,  under  Whether  a 
sect.  17,  be  held  in  fault  for  a  collision  between  herself  ^^  ^  i^ult 
and  a  third  ship,  if  the  tow  has  infringed  a  Begulation  ^  ^  ^' 
which  could  by  possibility  have  caused  the  collision.    A  by  her  tow. 
sailing  ship  with  her  side  lights  burning,  had  in  tow  a 
pilot  boat  from  which  she  had  taken  a  pilot.     The  latter 
had  her  mast-head  light  burning.    The  sailing  ship  was, 
under  sect.  17,  held  in  fault  for  a  collision  with  a  third 
ship  {p).     This  decision  is  not  altogether  satisfetctory.    It 

(m)  See  Ths  Douglat,  7  P.  B.  161 ;  D.  81. 

infra,  p.  93.  {p)  Mary  Hounsell,  40  L.  T.  N. 

(»)  Supra,  p.  47.  S.  368 ;  4  P.  D.  204  ;  and  see  Tht 

(o)  See  The  Emmy  Eaase,  9  P.  Giraffe^  1  Pr.  Ad.  Dig.  153. 
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appears  to  rest  upon  the  doctrine,  which  will  be  considered 
in  a  subsequent  chapter,  that  a  tug  and  her  tow  are  in  law 
for  some  purposes  treated  as  one  ship  {q). 

The  same  question  as  to  the  effect  of  sect.  17  arises 

where  it  is  sought  to  make  a  ship  in  tow  liable  for  an 

infringement  of  the  Kegulations  by  her  tug  (r). 

Here  negli-         The  object  of  sect.  17  appears  to  be  to  enforce  the  ob- 

m%i?**'^    servance  of  the  Statutory  Regulations,  and  not  the  rules  of 


EegulatioM,    seamanship  generally.     Neglect  to  keep  a  look-out,  or  to 

is  not  withiii       .  i.'*iiii  i*  j* 

the  penalty  of  ODserve  any  precaution  required  by  the  ordmary  practice 
"•  ^^*  of  seamen,  would  not,  it  is  submitted,  bring  a  ship  within 

the  penalty  of  sect,  17  («).    Nor  would  the  infringement  of 
one  of  the  Regulations  which  could  not  by  possibility  have 
contributed  to  the  collision,  although  it  may  have  aug- 
mented the  damage  (^),  cause  the  ship  so  infringing  to  be 
deemed  in  fault. 
Regulations        It  remains  to  consider  what  are  "  Regulations  for  pre- 
Lf^gemmt   venting  collision  contained  in  or  made  under  the  Merchant 
^™»8.^?       Shipping  Acts,  1854 — 1873,"  an  infringement  of  which 
B.  17.  will  bring  a  ship  within  the  penalty  of  sect.  17.    There 

can  be  no  doubt  that  an  infringement  at  sea  of  the  General 
Regulations,  which  came  into  force  on  the  1st  of  September, 
1884,  and  which  have  been  substituted  for  previous  Regu- 
lations made  under  the  same  Acts,  will  have  the  effect 
mentioned  in  the  section.  It  has  also  been  held  that,  by 
virtue  of  37  &  38  Vict.  c.  52,  an  infringement  of  the 
statutory  rules  in  force  in  the  sea  channels  and  approaches 
to  the  River  Mersey  has  the  same  effect  (w). 
Effect  of  an  But  sect.  17  does  not  apply  to  an  infringement  of  ruleS| 
of  looS^a^.   ^^^^>  ^^^  example,  as  the  Thames  rules  (^r),  made  imder  a 

q)  Infra,  p.  190.  Atlas,  10  Blatchf.  469,  466. 

r)  See  further  as  to  this,  infra,  (t)  As  in  The  Margaret,  6P.  D.  76 

p.  190  seq,  (Thames  Kales);  and  see  Greenland 

(«)  By  American  Courts  neglect  v.  Chaplin,  6  Ex.  243. 
of  such  precautions  has  been  called  (m)  The  Lady  Dowmhire,  4  P.  B. 

an  infringement  of  the  Act  of  Con-  26  ;  The  Vera  Cruz,  9  P.  D.  88. 
gress  embodying  the  Regulations :  (x)  The  Harton,  9  JP.  D.  44.  In  The 

The  Farragut,  10  WaU.  334;  The  Swatieea  93idi  The  Condor,  ^1^,I>,  115, 
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looal  Act,  wHoh  does  not  incorporate  the  penal  clause  of 
the  Merchant  Shipping  Acts.  A  ship  infringing  these 
roles  will  not  be  held  in  fault  unless  the  infringement  did, 
in  fact,  contribute  to  the  collision. 

Whether  an  infringement  of  rules,  such  as  the  Mersey 
liver  rules,  made  in  exercise  of  the  powers  given  to  local 
authorities  by  25  &  26  Vict.  c.  63,  s.  32,  will  cause  a  ship 
to  be  held  in  fault  under  the  enactment  above  referred  to, 
has  not,  so  far  as  the  writer  is  aware,  been  decided.  By 
sect.  32  it  is  provided  that  such  rules  shall  "so  far  as 
regards  vessels  navigating  such  waters,  have  the  same 
effect"  as  the  rules  contained  in  the  Schedule  (C)  to  the 
Act.  It  would  seem  that  they  are  "made  under"  the 
Act  within  the  meaning  of  sect.  17  {xx). 

It  seems  that,  where  local  rules  are  in  force,  the  opera- 
tion of  the  G-eneral  Begulations  is  not  thereby  excluded, 
except  so  far  as  they  conflict  with  the  local  rules.  Thus, 
in  the  Clyde,  where  local  rules  are  in  force,  a  vessel  was 
recently  held  in  fault  under  sect.  17  for  not  having  stopped 
and  reversed  her  engines  in  compliance  with  the  G-eneral 
Begulations  (y). 

An  important  question  arises  as  to  the  effect  of  sect.  17  Whether  s.  17 
in,  cases  where  the  collision  is  not  at  sea.     It  may  be  con-  S© cSiSonia 
tended  that  in  a  river  where  no  local  rules  are  in  force,  ^<>*  »*  »«*• 
although  ships  are  required  to  navigate  in  accordance  with 
the  general  sea  Begulations  (z),  failure  to  do  so  would  not 
bring  a  ship  within  the  penalty  of  sect.  17,  inasmuch  as 
the  Begulations  are  expressly  binding  only  at  sea.     In  a 
case,  however,  where  the  collision  was  in  the  Humber, 
near  the  Flat  Holme  Sand,  it  was  held  that  one  of  the 
ships  was  in  fault  under  sect.  17  for  an  iofringement 

iliis  question  was  considered  but  {y)  Little  y.  BumSy  The  Owl  and 

not  decided.    The  opinion  of  the  The  Ariadne,  9  Sess.  Gas.  4th  Ser. 

leamed.  judge  in  the  Ck>urt  be-  118.    It  appears  that  in  this  case 

low  seems  to  have  differed  from  the  ship  was  in  fault  upon  tiie  facts, 

that  of  the  Court  of  Appeal.  so  that  the  application  of  sect.  17 

(xs)  And  it  has  lately  heen  so  was  unnecessary, 
decided.    See  The  Mipon,  if\f,  494.  («}  See  tM/ra,  p.  299< 
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of  the  Eegulations  {a).     And  recently,  in  Scotland,   a 
vessel  was  held  in  fault  for  an  infringement  of  the  Begu- 
lations  in  the  Eiver  Clyde,  where  local  rules  of  navigation 
are  in  force  (6). 
Who ia liable       Where  the  ship  is  "deemed  to  be  in  fault"  under 
wh^th^ip  sect.  17  the  owner  will  usually  be  liable  for  damages  at  law 
^Irfaidt*^    and  the  ship  herself  in  Admiralty  proceedings  in  rem.    But 
under  a.  16  or  where  the  infringement  is  proved  to  have  been  the  act  of 
"'  persons  who  are  not  the  owners*  servants,  the  liability  is 

not  so  clear.  In  such  a  case,  if  the  ship  is  under  charter 
or  demise,  it  seems  that  the  ship  may  be  liable  in  pro- 
ceedings in  rem  (c),  while  the  owners  would  not  be  liable 
at  law.  If  the  infringement  is  the  act  of  a  compulsory 
pilot,  it  would  probably  be  held  that  neither  the  ship  nor 
her  owners  are  not  liable  under  sect.  17  (d).  In  The 
Milan  (e)  it  was  held  that  the  fault  presumed  by  law  on 
the  part  of  the  ship  does  not  affect  the  owners  of  cargo  on 
board  her,  so  as  to  prevent  them  (/)  from  recovering  from 
the  owners  of  the  other  ship. 

But  sect.  17  affects  with  the  consequences  of  negligence 
persons  on  board  the  ship  deemed  to  be  in  fault  whose 
duty  it  was  personally  or  by  their  agents  to  comply  with 
the  Begulation  which  has  been  infringed.  Thus  it  has 
been  held  that  the  master  of  a  schooner  brought  up  in  the 
Mersey  with  one  of  her  riding  lights  at  an  improper 
height,  having  been  on  deck  and  seen  it  put  where  it  was, 
was,  imder  sect.  17,  guilty  of  negligence  contributing  to 
the  collirion.  His  widow  was,  therefore,  imable  to  recover 
damages  for  his  death  under  Lord  Campbell's  Act  {g). 


(o^  The  Oermaniay  dted  Maude 
&  Pollock  on  Shipping,  4th  ed. 
606,  note  (i);  uidaeeThiSwanlandf 
2  Sp.  E.  &  A.  107. 

(S)  Little  V.  Jiurtity  The  Owl  and 
The  Ariadne^  9  Seas.  Gas.  4th  Ser. 
118. 

{c)  See  The  LemingtoHy  2  Asp. 
Mar.  Law  Cas»  475  ;  infra^  p.  87. 


(d)  See  The  Sector,  8  P.  D.  218. 

\e)  Lnsh.  388,  dedded  under  17 
&  18  Vict.  0.  104,8.298. 

(/ )  Under  the  doctrine  of  Thoro* 
good  V.  Brian,  8  0.  B.  116. 

is)  The  Vera  Cruz  (No.  1),  9  P. 
D.  88.  See,  howerer,  as  to  the 
authority  of  this  ease,  infra,  p.  116, 
note  [d). 
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The  other  case  where  damages  may  be  recovered  with-  Fresmnption 
out  proof  or  existence  of  negligence  on  the  part  of  the  Sxe  shipTaiS*' 
ship  sued,  is  when  she  fails  to  stand  by  and  assist  the  toatandby 
ship  with  which  she  has  been  in  collision.    By  36  &  37  36  &  37  Vict. 
Vict.  e.  85,  B.  16,  it  is  enacted  as  follows :  ®-  ^^»  ■•  ^^• 

**  In  every  case  of  collision  between  two  vessels  it  shall  36  &  87  Vict, 
be  the  duty  of  the  master  or  person  in  charge  of  each  vessel,  °'  '  "'  * 
if  and  so  far  as  he  can  do  so  without  danger  to  his  own  vessel, 
crew  and  passengers  (if  any),  to  stay  by  the  other  vessel  until 
he  has  ascertained  that  she  has  no  need  of  further  assistance, 
and  to  render  to  the  other  vessel,  her  master,  crew  and  pas- 
sengers (if  any),  such  assistance  as  may  be  practicable  and  as 
may  be  necessary  in  order  to  save  them  from  any  danger 
caused  by  the  collision ;  and  also  to  give  to  the  master  or 
person  in  charge  of  the  other  vessel  the  name  of  his  own 
vessel,  €md  of  her  port  of  registry,  or  of  the  port  or  place  to 
which  she  belongs,  and  also  the  names  of  the  ports  and  places 
from  which  and  to  which  she  is  bound. 

"  If  he  fails  so  to  do,  and  no  reasonable  cause  for  such 
failure  is  shown,  the  collision  shall,  in  the  absence  of  proof 
to  the  contrary,  be  deemed  to  have  been  caused  by  his  wrong- 
ful act,  neglect,  or  default. 

"  Every  master  or  person  in  charge  of  a  British  vessel  who 
f aib  without  reasonable  cause  to  render  such  assistance  or 
give  such  information  as  aforesaid  shall  be  deemed  g^ty  of 
a  misdemeanor  (A),  and  if  he  is  a  certificated  officer  an  inquiry 
into  his  conduct  may  be  held  and  his  certificate  may  be  can- 
celled or  suspended." 

The  temptation  for  a  ship  to  run  away  from  another 
with  which  she  has  been  in  collision  by  her  own  fault,  in 
the  hope  of  escaping  detection,  has  been  found  in  many 
cases  stronger  than  the  dictates  of  humanity.  ''  Standing 
by  **  was  first  made  a  statutory  duty  by  25  &  26  Vict, 
c.  63,  s.  33  (1).    Previous  to  that  Act,  however,  the  duty 

(A)  PnniBhable  hj  fine  of  100/.  or  statute  by  Lord  Kingsdown,  see 

imprisonment  for  six  months :   17  The  Hannibal  and  The  Queen,  L.  K. 

&  18  Vict.  o.  104,  s.  518.  2  A.  &  E.  63,  66  ;  168  Hansard's 

(i)  It  was   introduced  into  the  Pari.  Deb.  28 1« 
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On  -whom  the 
statute  oasts 
the  daty  to 
staxidby. 


What  is  rea- 
sonable cause 
for  failure  to 
standby. 


of  each  ship  to  render  ossistanoe  to  the  other  was  distinctly 
recognised  by  the  Admiralty  Court,  and  failure  to  stand 
by  a  ship  injured  in  a  collision  was  punished  by  com- 
pelling  the  defaulting  ship  to  pay  the  costs  of  the  suit, 
although  she  was  free  from  blame  in  other  respects,  and 
successful  in  the  suit  {k). 

However  free  from  blame  a  ship  may  be  in  other  re- 
spects, and  however  wanton  the  collision  on  the  part  of 
the  other  ship,  the  law  requires  each  to  stand  by  the  other. 
If  either  ship  fails  to  do  so,  in  the  absence  of  proof  to  the 
contrary  (/),  she  will  be  held  to  be  in  fault  for  the  collision, 
and  will  be  unable  to  recover  the  whole  of  her  loss. 

The  "person  in  charge"  mentioned  in  sect.  16  is  the 
master,  although  at  the  time  of  the  collision  the  ship  is  in 
charge  of  a  pilot  (m).  If  the  master  is  below,  the  duty  to 
stand  by  lies  on  the  mate  or  other  person  in  charge  of  the 
deck,  until  the  master  comes  on  deck ;  if  life  or  property 
is  stiU  in  danger,  it  is  then  transferred  to  the  master  (n). 
Where  a  collision  occurred  between  a  ship  in  tow  and  a 
third  ship,  it  was  said  by  Sir  E.  Fhillimore  that  the  Act  of 
1862  required  the  tug  to  stand  by  the  ships  in  collision  (o). 

The  penalty  for  not  "  standing  by  "  is  strictly  enforced. 
A  ship  must  obey  the  law  although  there  is  some  risk  to 
herself,  and  the  other  'appears  to  be  in  no  danger.  A 
steamship  was  held  in  fault  for  not  standing  by  another 
with  which  she  had  been  in  collision,  although,  being  in 
narrow  waters,  and  herself  of  great  length  (450  feet), 
she  could  not  do  so  without  risk  of  going  ashore,  and 
although  she  had  hailed  another  ship,  better  able  to  assist, 
to  do  so  {p). 

{k)  The  Celt,  3  Hag.  Ad.  321. 

(/)  In  The  British  Frincess  and 
The  Sedmi  Dubrovaeici,  Ad.  Gt. 
Haroh  11— 14th,  1879,  there  was 
such  *  *  proof  to  the  contrary,  ^ '  and  a 
ship  which  left  the  other,  with  which 
she  had  been  in  collision,  reooTered 
damages  for  the  collision. 

(m)  The  Queen,  L.  B.  2  A.  &  E« 


364. 

(n)  Ex  parte  Ferguson  and  Sutch" 
inson,  L.  B.  6  Q.  B.  280. 

(o)  See  The  Hannihal  and  The 
Queen,  L.  B.  2  A.  &  £.  63 ;  the 
three  last-mentioned  oases  were 
decided  under  26  &  26  Vict.  c.  63, 
s.  33. 

(p)  The  Adriatic,   3  Asp.  Mar« 
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So  where  the  ship  is  unable  literally  to  comply  with  the 
law,  and,  without  fault  on  her  own  part,  parts  oompany 
with  the  vessel  with  which  she  has  been  in  collision,  those 
on  board  her  must  do  their  best  to  render  assistance.  In 
such  a  case,  if  the  collision  is  at  night,  and  she  sees  rockets 
or  other  signals  of  distress  from  the  other  yessel,  it  is  her 
duty,  under  sect.  16,  to  return  them  by  similar  signals  or  in 
any  way  within  her  power.  In  The  Emmy  Haase  [q)  a 
vessel  so  neglecting  to  return  signals  of  distress  was  held 
in  fault  for  the  collision,  under  sect.  16. 

Although  a  vessel  which  fails  to  render  assistance  to 
another  with  which  she  has  been  in  collision  breaks  the 
law,  it  appears  that  her  right  to  salvage  remuneration, 
where  she  renders  assistance  to  a  ship  with  which  she  has 
been  in  collision  by  no  fault  of  her  own,  is  not  affected  by 
36  &  37  Yict.  c.  85,  s.  16.  In  a  case  under  the  Act  of 
1862  it  was  held  that  the  right  to  salvage  reward  of  a  tug, 
whose  tow  was  damaged  in  a  colUsion  with  a  third  ship, 
for  which  the  latter  was  in  fault,  was  not  affected  by  the 
statutory  enactment  as  to  standing  by  (r). 

The  "standing  by"  section  of  the  Act  of  1862  was 
held  to  apply  in  the  case  of  a  collision  with  an  open 
fishing-boat  (s).  \ 

It  wiU  be  seen  below  that  sect.  16  applies  to  foreign  as  Wheiihers.  17 
well  as  to  British  ships.  But  it  may  be  doubted  whether,  fSSm^ps. 
under  sect.  16,  a  foreign  ship  would  be  held  in  fault  for  a 
collision  on  the  high  seas,  if  the  master  or  officer  in  charge 
was  in  fact  ignorant  of  the  British  statute.  Ignorance 
on  the  part  of  a  foreigner  of  a  British  statute  would  seem 
to  afford  a  "  reasonable  cause  for  such  failure  "  to  stand 
by  and  assist. 

Law  Cas.  16.    The  present  Act  is  Law  Gas.  0.  S.  300  ;  The  Eliza  aad 

more  stringent  than  former  Acts  The  Orinoco^  Holt,  98. 

(25  k  26  Vict.  o.  63,  s.  33  ;  34  &  35  (q)  9  P.  D.  81. 

Vict.   c.   110,  6.  9).    Other  cases  M  The  Hannibal  ^xhSl  The  Queen, 

rader  the  Act  of  1862  are  The  Lucia  L.  B.  2  A.  &  E.  53. 

Jantina  and   7^   Mexican^    Holt,  («)  Ex  parte  Ferguson  and  Hutch' 

130;  The  Queen  of  the  Orwell^  1  Mar.  imon,  L.  E.  6  Q.  B.  280. 
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<<Froof  tothe 
oontrary  " — 
i.  e,  that  the 
ooUision  was 
not  caused  by 
fault  of  ship 
failing  to 
stand  by. 


It  seems  that  where  a  collision  is  caused  by  the  fault  of 
a  compulsory  pilot,  the  shipowners  are  not  liable,  under 
sect.  16,  by  reason  of  the  subsequent  neglect  by  the  master 
to  stand  by  (^).  In  such  a  ca^e  there  would  seem  to  be 
"  proof  to  the  contrary  "  within  the  meaning  of  the  second 
paragraph  of  sect.  16. 
Application  of  These  enactments  raising  a  statutory  presumption  of 
foreim  ships,  '^^t  against  (1)  a  ship  which  infringes  the  Eegulations, 
and  (2)  a  ship  which  fails  to  render  assistance,  apply  to 
all  ships,  whether  British  or  foreign,  and  whether  the 
collision  occurs  in  British  or  foreign  waters  or  on  the  high 
seas  (t«).  There  is  no  express  decision  upon  the  point ;  but 
in  recent  cases  it  has  been  assumed  that  sect.  17  applied 
to  a  British  ship  in  collision  with  a  foreign  ship,  whether 
in  British  waters  [x)  or  on  the  high  seas  (y) ;  and  to  a 
foreign  ship  (s)  under  the  same  circumstances. 

The  wording  of  36  &  37  Vict.  c.  85,  s.  16,  favours  the 
contention  that  that  part  of  the  section  which  relates  to 
the  presumption  of  fault  applies  to  foreign  as  well  as 
British  ships.  Both  sect.  16  and  sect.  17,  moreover,  would 
probably  be  held  to  be  rules  of  evidence  or  procedure, 
applicable  to  foreign  ships  as  part  of  the  lex  fori  (a). 

The  application  of  sect.  17  to  foreign  ships  is  further 
considered  in  a  subsequent  chapter  (6). 


(0  The  Queen,  L.  B.  2  A.  &  E. 
364. 

{u)  The  Magnet,  L.  R.  4  A.  &  E. 
417.  deeper  Sir  "R,  Phillimore  in 
Meff.  y.  Kei/n,  2  Ex.  D.  63,  65.  The 
doubt  expressed  by  the  Privy 
Council  in  The  Fanny  If.  Carvill,  2 
Asp.  Mar.  Law  Gas.  565,  569,  ap- 
pears to  be  not  weU  founded. 

{x)  The  Vera  Cruz  (No.  1),  9  P. 
D.  88. 

(y)  The  British  Princess  and  The 
Sedmi  Dubrovaekiy  Ad.  Ct.  March, 
1878  ;  The  Englishman,  3  P.  D.  18 ; 
The  Voorwaaris  and  The  Kliedive, 
5  App.  Gas.  876. 

(z)  TfieMagdeburgh  and  The  Menry 
Willard  (an  American  ship),  Ad. 


Div.  16th  Jan.  1885,  where  the 
collision  was  on  the  high  seas ;  The 
Love  Bird,  6  P.  D.  80,  where,  from 
the  name  of  the  ship  deemed  to  be 
in  fault  (The  Fanseicitz),  it  would 
seem  that  she  was  foreign.  The 
collision  was  at  the  entrance  to  the 
Skager  Back. 

(a)  See  as  to  this  pp.  208,  216— 
218,  infra. 

(h)  See  infra,  p.  216.  There  is  no 
law  in  America  corresponding  to 
36  &  37  Vict.  c.  85,  s.  17.  The  Su- 
preme Gourt  has  declared  that  it 
will  not  ''  accept  blindly  an  artifi- 
cial rule  which  is  to  determine  in 
aU  cases  whether  the  navigator  is 
liable  to  the  charge  of  negligence 
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In  a  reoent  case  a  Queen's  ship  was  held  in  fault  under  Application  of 
sect.  17  {c).     The  question  whether  the  Act  applies  to  a  Queen's  ship. 
Queen's  ship  does  not  appear  to  have  been  discussed  or 
raised.     It  is  submitted  that  it  does  not  so  apply  {d). 


in  cansing^  any  damage  that  may 
happen  :"   The  Farragut,  10  Wall. 
334 .     But  the  burden  is  on  a  yeeael 
which  has  infringed  the  Statutory 
B^gnlationa  to  proye  that  the  in- 
fringement did  not  contribute  to 
the  oolliaion  :    The  Tennaykania,  19 
WaU.  125 :    The  Ariadne^  2  Bened. 
472.     If,   however,  snch  proof  is 
forthcoming,   a  ship  will  recoyer 
fnU    dam&ges    although   she   did 
not  comply  with  the  Kegiilations : 
I.  Paraons  on  Shipping  (ed.  1869), 
696,  697  ;    Chamberlain  y.  JFard,  21 
How.  648,  667  ;   The  Gray  Eagle, 
9  WaU.    605 ;  The  Continental,   14 
WaU.  346 ;  The  Sunngside,  1  Otto, 
208;    The  City  of  Washington,   2 
Otto,    31.    Aiid  Blanehard  y.  New 
Jereey  Steamboat  Co,,  59  New  York 
Rep.  ^92  ;  and  Whitehall  Transport 
Co,  T-  New  Jersey,  ^.  Co,  51  N.  Y. 
Hep.    369;   and  Hoffman  y.   Union 
Ferry  of  Brooklyn,  7  Amer.  Rep. 
435,  are  decisionB  of  the  State  of 
New  York  Courts  to  the  same  effect. 
In   The  Pennsylvania  a  steamship 
and  a  sailing  ^p  were  in  collision. 
The  latter  was  not  sounding  her 
fog-horn,  but  was  ringing  a  beU, 
though  ^e  was  under  way.    The 


Supreme  Court  refused  to  admit 
evidence  that  the  bell  could  be 
heard  furtiier  than  the  horn,  and 
held  that  the  sailing  ship  was  in 
fault  for  the  collision.  The  follow- 
ing passage,  which  occurs  in  the 
judgment  of  the  Court,  shows  that 
the  law  in  America  as  to  the  effect 
of  an  infringement  of  the  Regula- 
tions is  identical  with  that  of  this 
country:  '* Where  a  ship,  at  the 
time  of  collision,  is  in  actual  viola- 
tion of  a  statutory  rule  intended  to 
prevent  collisions,  it  is  no  more 
than  a  reasonable  presumption  that 
the  fault,  if  not  the  sole  cause,  was 
at  least  a  contributory  cause  ol  the 
collision.  In  such  a  case  the  burden 
rests  upon  the  ship  of  showing,  not 
merely  that  her  fault  might  not 
have  been  one  of  the  causes,  or  that 
it  probably  was  not,  but  that  it 
could  not  have  been."  The  same 
ship  was  in  this  country  held  free 
from  fault:  see  The  Pennsylvania, 
3  Mar.  Law  Cas.  O.  S.  477. 

(e)  The  Hoehung  and  The  Zap' 
icing,  5  Asp.  Mar.  Law  Cas.  39. 

(rf)  See  17  &  18  Vict.  c.  104,  s.  4  ; 
25  &  26  Vict.  c.  63,  s.  1  ;  36  &  37 
Vict.  c.  85,  B.  2. 
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CHAPTER  in. 

LIABILITY  FOE  DAMAGES — PERSONS  ENTITLED  TO  RECOVER. 

Penonfl  The  person  primarily  liable  for  damages  to  the  sufferer  by 

il^^'JSJLng.  collision  is  he  by  whose  negligent  act  the  loss  was  occa- 
doer.  sioned.     The  shipowner  navigating  his  own  vessel,  the 

master,  mate,  pilot  or  other  person  in  charge  of  the  ship, 
who  gave  a  wrong  order  to  the  helm(fl),  the  helmsman 
who  directed  the  ship's  course  wrongly,  the  seaman  on  the 
look-out  who  negligently  failed  to  see  and  report  the 
approach  of  the  other  vessel,  may  all  be  sued  as  wrong- 
doers and  are  liable  for  damages  (6). 

An  action  was  brought  against  a  pilot  on  board  a  king's 
ship  for  injury  to  the  plaintiff's  ship  by  the  king's  ship. 
It  was  held  by  Lord  Kenyon  that,  though  the  pilot  might 
be  obliged  to  act  in  obedience  to  the  order  of  the  lieutenant 
in  command  of  the  king's  ship,  yet  the  pilot  would  be 
liable,  if  the  collision  happened  by  his  personal  miscon- 
duct. Upon  proof  that  the  collision  occurred  by  reason  of 
an  alteration  of  the  helm  ordered  by  the  lieutenant  the 
plaintiff  was  non-suited  {c). 
Liability  of  It  has  been  said  that  the  master  is  liable  for  the  negli- 
maater.  g^j^j  ^^^^  wrongful  acts  of  his  crew  as  well  as  for  his  own 

acts  (d).  His  liability  as  carrier,  unless  specially  limited, 
may  extend  so  far ;  but  it  does  not  appear  to  have  been 

(a)  See  Siort  v.  Clements,  1  Peake,  L.  R.  3  A.  &  E.  574 ;  The  Urania^ 

107.  1  Mar.  Law  Cas.  O.  S.  156 ;  and 

(h)  Stort  V.  Clements^  ubi  supra ;  see  tn/ra,  p.  99. 
Smith  ▼.  FoM,  2  H.  &  N.  97,  were  {e)  Stort  v.   Clements,   1   Feake, 

actions  against  pilots.    Before  the  107. 

passing  of  the  Judicature  Acts,  the  {d)  Story  on  Agency,  }§   314 — 

Admiralty  Ck>urt  refused  to  enter-  317;  MoUoy,  1.  2,  c.  3,  s.  13.  And 

tain  a  personal  action  for  damages  in  America  it  has  been  so  held : 

against  a  pilot;  see  The  Alexandria,  Denison  y.  Seymour,  9  Wend.  9. 
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held  in  any  case  decided  In  this  country  that  he  is  liable 
in  tort  for  the  acts  of  other  persons  {e).  For  wilful  injury 
to  another  ship  by  pilot  or  crew  he  clearly  is  not  liable  (/). 

As  regards  the  responsibility  of  the  master  when  a  pilot 
is  on  boardy  whether  by  compulsion  of  law  or  by  the 
master's  or  owner's  choice,  it  seems  clear  that  for  a  colli- 
sion caused  by  the  fault  of  the  pilot  the  master  is  not 
answerable  if  the  pilot  has  been  placed  in  charge  of  the 
ship  properly  and  in  the  ordinary  course  of  navigation  (ff). 

The  statutory  limitation  of  liability  (A)  does  not  apply  to  No  limitation 
protect  an  owner,  or  a  part  owner,  bywhose  actual  fault  or  ^^e  actu  J  ^ 
with  whose  privity  the  collision  occurred.    Such  an  owner  is  wrong-doer 
liable  for  full  damages ;  and  if  the  proceeds  of  the  sale  of 
the  ship  arrested,  or  if  the  statutory  amount  of  the  owner's 
liability,  is  insufficient  to  recompense  the  sufPerer  by  the 
collision,  the  owner  by  whose  actual  fault  or  privity  the 
loss  was  occasioned  is  liable  for  the  deficiency  (/). 

It  will  be  seen  below  (k)  that  in  the  case  of  a  collision 
with  one  of  her  Majesty's  ships,  by  the  fault  of  those  on 
board  her,  the  actual  wrong-doer  is  alone  answerable  in 
damages. 

The  actual  wrong-doer,  being  commonly  a  seafaring  man  Liability  of 
pf  smaU  means,  can  seldom  give  adequate  redress,  and  f^^^' 
may  be  not  worth  suing.     In  such  cases  the  substantial 
remedy  is  to  be  sought,  either  in  Admiralty  against  the 
ship,  or  in  a  common  law  court  against  the  employer  of 


[$)  See  Aldrieh  ▼.  Simmondt,  I 
Stark.  214;  Oakley  y.  Speedy^  4 
Agp.  Mar.  Law  Cas.  134. 

(/)  Boioeher  t.  Noidstrom^  1 
Taunt.  568 ;  McManus  ▼.  CriekeU, 
I  East,  106. 

y)  Kent's  Gomm.  toL  3,  §  176. 
As  to  the  respeetiye  duties  of 
master  and  pOot,  see  below,  p.  241. 

(A)  See  Mow,  p.  171,  as  to  the 
statute  limiting  owner's  liability. 

(t)  See  IVktf  Triune,  3  Hag.  114. 
in  this  case  (decided  under  53  Geo. 


3,  0.  159),  after  decree  condemning 
the  owner  rwho  intervened  in  the 
suit)  and  his  ship  and  freight,  the 
ship  was  sold,  and  the  proceeds 
were  insufficient  to  pay  the  full 
amount  of  damages  and  costs.  A 
monition  was  decreed  against  the 
owner,  who  was  in  charge  of  tiie 
ship  at  the  time  of  the  collision,  to 
pay  the  deficiency,  and,  upon  his 
failing  to  do  so,  he  was  imprisoned 
upon  attachment. 
(k)  Infra,  p.  98. 
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The  ship- 
owner is 
liable,  not 
qud  owner, 
but  only  as 
employer  of 
the  aotnal 
wrong-doer. 


The  act  com- 
plained of 
must  be  an 
act  of  the 


fhe  actual  wrong-doer.  We  propose  to  consider  first  the 
liability  of  the  employer  or  master  of  the  actual  wrong- 
doer. 

In  most  oases  the  owner  of  the  ship  is  the  employer  of 
those  on  board  and  in  charge  of  her,  and  is  liable  for  the 
negligent  acts  of  the  crew.  So  generally  is  this  the  ease 
that  it  has  been  held  that,  in  the  absence  of  proof  to  the 
contrary,  those  in  charge  of  a  ship  will  be  presumed  to  be 
in  the  employment  of  her  owners  (/j.  And  primd  facie 
the  registered  owners  are  the  real  owners  of  a  ship.  But 
the  register  is  not  cdnclusive  evidence  of  ownership ;  and 
if  it  is  shown  either  that  the  actual  owner  is  a  different 
person  from  the  registered  owner,  or  that  the  registered 
owner  is  not  the  employer  of  the  crew  or  person  causing 
the  collision,  the  presumption  as  to  the  liability  of  the 
registered  owner  is  rebutted,  and  the  actual  owner  or  other 
person  employing  the  wrong-doer  is  alone  liable. 

It  must  be  clearly  understood  that  the  liability  for 
damage  by  a  ship  does  not  attach  to  her  owner  qud  owner. 
It.  is  only  as  master  or  employer  of  the  persons  whose 
negligent  act  caused  the  damage  that  he  incurs  any  lia- 
bility. "  Th«  owner  would  not  be  liable  merely  because 
he  was  owner,  or  without  showing  that  those  navigating 
the  vessel  were  his  servants  "  (m). 

It  is  scarcely  necessary  to  observe  that  the  liability  of 
the  shipowner  for  the  acts  of  the  master  and  crew  does 
not  depend  upon  their  being  on  board  at  the  time  of  the 
collision  («). 

It  is  further  necessary,  in  order  to  fix  the  shipowner 
with  liability,  that  the  negligent  act  complained  of  was  an 
act  of  the  servant  acting  within  the  scope  of  his  employ- 


(0  See  Joyce  t.  Capelj  8  C.  &  P. 
870 ;  Eibbs  v.  Bou,  L.  B.  1  Q.  B. 
534,  and  cases  there  cited.;  Frazer  ▼. 
Cuthbertsotiy  6  Q.B.D.  93,  98;  Chat- 
teaunet^Y.  Delating,  7Ap.  Ca.  127. 

(m)  Per  Lord  Cairns,  C,  Mirer 
Wear  Commissioners  v.  Adamson^  2 


App.  Cas.  743,  761 ;  and  per  Lord 
Blifckbum,  Sin^mn  ▼.  Thompton^  3 
App.  Gas.  279,  293 ;  Sihbs  ▼.  Ron^ 
uSi  supra. 

(m)  See  The  NoHhampUm,  1  Sp. 
£.  &  A.  162;  Eibbs  ▼.  Boss,  %i% 
supra;  The  Kepler^  2  P.  D.  40. 
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ment  (o).     In  the  ordinarj  case  of  a  ooUision  occurring  in  servant 
the  oonrse  of  the  ship's  employment  for  the  owner's  benefit  ^j^  ^f  j^a 
no  diffioolty  arises  upon  this  point.    But  when  the  ship  is  employment. 
engaged  upon  a  voyage  or  duty  not  authorized  by  the 
owner,  the  question  arises  whether  those  on  board  are 
acting  within  the  scope  of  their  employment  by  the  owner. 

Where  a  master,  without  any  instructions  from  his 
owner  as  to  towing  disabled  ships,  undertook  to  assist  a 
disabled  ship  into  port,  and  whilst  attempting  to  get  her 
in  tow  negligently  ran  into  and  injured  her,  it  was  con* 
tended  that  the  owner  was  not  liable,  because  the  master 
in  assisting  the  disabled  ship  was  not  acting  within  the 
scope  of  his  employment.  It  was  held  that  he  was  so 
acting,  and  that  his  owner  was  liable  (p). 

Wilful,  malicious,  or  criminal  acts  of  the  master  and  Owners  not 
crew  can  seldom  be  within  the  scope  of  their  employment  wilful,  ma- 
80  as  to  make  the  shipowner  liable.    Thus  for  a  collision  '^}^^y  a»d 

*  .  cnminal  acta 

caused  by  the  master  and  crew  maliciously  driving  their  of  their 
ship  against  another  the  owner  will  not  be  liable  (q) .  So  ^®"^*°*^* 
where  those  on  board  a  ship  wilfully  cut  another  ship 
.adrift,  and  the  latter  suffered  damage  in  consequence,  it 
was  held  that  the  owners  of  the  former  were  not  liable  at 
at  law,  and  that  their  ship  could  not  be  sued  in  Ad- 
miralty (r). 

But  owners  are  liable  for  the  acts  of  their  servants  done 
in  the  course  of  their  service  and  for  their  master's  benefit, 
though  no  express  command  or  privity  of  the  owner  be 
proved  (s).  And  owners  are  answerable  for  the  manner 
in  which  their  servants  navigate  their  ship,  though  the 


(o)  As  to  what  acts  are  within 
the  aoope  of  the  seryant's  employ- 
ment, see  1  Smith's  L.  0.  8th  ed. 
383 ;  and  per  Willes,  J.,  Banviek 
T.  EnglUh  Joint'Stock  Bank,  L.  R. 
2  Ex.  269,  265. 

(p)  The  Theiis,  3  Mar.  Law  Gas. 

0.  B.  367. 

Iq)  The  Druid,  1  W.  Rob.  891 ; 
McManue  ▼.  Crieketi,  1  East,  106. 


For  an  instance  of  a  wilful  attack 
npon  another  ship  by  a  tog,  see  L. 
R.  1  A.  &  E.  64. 

(r)  The  Ida,  Lush.  6.  But  see 
as  to  this  case,  per  Sir  R.  Fhilli- 
more,  L.  R.  3  A.  &  E.  47. 

(*)  See  per  V^TiUes,  J.,  Bary?iek  v. 
English  Joint-Stoek  Bank,  L.  R.  2 
Ex.  269,  265. 
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LIABILITY  FOR  DAMAGES. 


wrongful  act  of  the  servant  is  one  against  which  the 
owners  have  given  express  orders  (t). 

Infringement  of  the  Statutory  Regulations  for  Prevent- 
ing Collisions  at  Sea  is  a  misdemeanour,  and  damage 
caused  thereby  is  deemed  to  have  been  caused  by  the 
wilful  default  of  the  person  in  charge  of  the  deck(u). 
But  owners  are  not  relieved  from  liability  for  the  acts  of 
their  servants  in  such  cases  {x) ;  nor  are  they  the  lees 
liable  because  the  negligence  of  their  servants  is  criminal, 
and  amounts  to  manslaughter  (t/). 
Owner's  lia-  Where  a  ship  is  being  worked  by  a  charterer  or  hirer, 
S^^Sik>^ifl*  who  appoints  and  pays  the  officers  and  crew,  under  a 
under  charter,  chcurter-party  or  agreement  which  amoimts  to  a  demise  of 
the  vessel,  the  owner  is  not  liable  of  law  for  damage  she 
may  do  while  in  the  possession  of  the  charterer.  But  if 
the  owner  remains  in  possession  of  the  ship,  either  by 
himself  or  his  agents,  he  is  liable,  though  she  is  under 
charter  to  another.  Where  a  ship  was  chcurtered  to  a 
person  for  six  months  at  201.  a  week  for  the  carriage  of 
passengers  and  goods  as  he  should  direct,  the  charterer 
paying  all  disbursements  and  the  wages  of  officers  and 
crew,  and  the  owners  keeping  the  ship  in  repair,  it  was 
held  that  the  owners  were  liable  for  a  collision  caused  by 
the  fault  of  those  on  board  their  ship  (z). 

In  Dalyell  v.  Tyrer  (a),  H.,  the  lessee  of  a  ferry,  hired  a 
tug  with  her  master  and  crew  to  assist  in  working  the 
ferry  for  a  day.  A  person  who  had  contracted  with  H. 
for  a  season  ticket  was  injured,  whilst  on  board  the  tug,  by 


(t)  Zimpus r. London OmeralOtn' 
m3fM  Co,,  L.  R.  1  H.  &  0;  526 ; 
Bett8  V,  De  Fitre,  L.  B.  3  Gh.  441. 

(t<)  26  &  26  Vict.  0.  63,  as.  27, 
28. 

{x)  It  was  so  held  under  the  pro- 
yisions  of  a  former  Act :  The  Seine, 
Swab.  411.  See  also  FouUon  y. 
J/mdon  and  South  Wettem  Rail,  Co,, 
L.  B.  2  Q.  B.  534  ;  Cfrill  v.  General 
Iron  Screw  Collier  Co,,  L.  B.  3  0.  P. 


476. 

(y)  See  The  Franeonia,  2  P.  D.  8, 
163 ;  Beg,  y.   Keyn,  2  Ex.  D.  63. 

(z)  Fenton  t.  JDublin  Steam  Packet 
Co,,  8  Ad.  &  £U.  835.  ThedeaLnon 
went  upon  the  words  of  the  charter- 
party  ;  but  it  was  proved  that  tiie 
owners  had  appomted  and  had 
power  to  dismiss  the  crew  and 
officers. 

(a)  EIL  Bl.  &  £11.  899, 
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the  negb'gence  of  her  crew,  "who  were  the  owners'  servants. 
It  was  held  that  he  conld  recoyer  against  the  owners,  and 
that  his  right  against  them  for  the  negligence  of  their 
crew  was  independent  of  his  right  against  H.  upon  the 
contract. 

It  has  been  doubted  whether  the  owners  of  a  ship  which 
is  manned  by  a  master  and  crew  who  are  the  owners'  ser- 
Tants,  but  who,  by  the  charter-party,  are  bound  to  obey 
the  orders  of  a  third  person  who  is  not  the  owners'  servant, 
are  liable  at  law  for  damage  done  by  the  ship  while  acting 
under  the  immediate  orders  of  such  third  person.  Upon 
principle  it  is  difficult  to  see  why  the  owners,  by  placing 
their  servants  under  the  control  and  orders  of  a  third 
person,  should  escape  liability  for  their  wrongful  acts. 
And  in  Fletcher  v.  Braddick  (J)  Sir  J:  Mansfield  held  the 
owners  liable  in  such  a  case. 

But  where  a  vessel  was  one  of  a  fleet  of  transports  en- 
gaged in  the  service  of  the  Government  upon  an  expedition 
of  war,  it  was  held  by  Cockbum,  C.J.,  that  it  was  an  in- 
cident to  such  an  employment  that  all  the  vessels  should 
obey  the  orders  of  those  in  command  of  the  expedition ; 
and  that  if  one  of  them  damaged  another  of  the  fleet, 
whilst  acting  in  strict  obedience  to  such  orders,  her  owners 
would  not  be  liable  (c). 

Where  a  Thames  barge  was  lent  by  her  owner  to  a  per- 
son, who  navigated  her  with  his  own  men,  it  was  considered 
clear  by  Best,  J.,  that  the  owners  were  not  liable  for  damage 
doneby  her(fl?). 

The  shipowners,  or  employers  of  the  master  or  actual  Owner  can 
wrong-doer,  by  whose  f aidt  a  collision  occurs,  can  recover  J^^®^  ^taal 
against  him  any  damages  which  they  have  been  compelled  wrong-doer, 

(b)  2  K.  B.  182.    This  case  is  law  was  approved  by  the  Court, 

stated  \jy  the  editor  of  Abbot  on  (d)  Seott  y.  Scott,  2  Stark.  438 ; 

Shipping  (12th  ed.  p.  35),  to  be  nn-  but  it  seems  that  in  Admiralty  she 

satisnu^ry.  would  be  subject  to  arrest.    See 

'  (e)  Hodgkinsm  t.  Femie,  2  C.  B.  The  JEmily,  67  L.  T.  214. 
N.  S.  416 ;  thia  statement  of  the 
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to  pay,  or  any  loss  which  they  have  suffered  by  his 

negligence  (<?). 

Owner  not  It  has  never  been  held  that  the  duty  to  use  due  care  and 

negUg^ce  of  ^^  which  is  incumbent  upon  every  person  in  the  conduct  of 

^e  to  whom    that  which,  if  misconducted  (/),  may  be  harmful  to  others, 

demised.         attaches  to  a  shipowner  whose  ship  is  being  navigated  by 

a  person  who  pays  the  owner  for  the  use  of  her,  but 

navigates  her  himself  or  by  his  servants.     On  the  contrary 

it  seems  clear  that  in  such  a  case  the  shipowner  is  under 

no  such  duty,  though  his  ship  is  chartered  or  hired  for  the 

purpose  of  navigation,  and  is  in  the  course  of  employment 

for  the  owner's  benefit.     The  duty  above  referred  to 

attaches  only  to  those  who  have  the  actual  conduct  of  the 

ship  and  to  their  employers.    If  the  duty  attached  to  the 

owner  qud  owner,  it  is  clear  that  he  could  not  free  himself 

from  it  by  contract  (g)  ;  but  it  has  been  pointed  out  in  a 

former  page  that  mere  ownership  creates  no  liability  for 

damage  done  by  the  ship  {h). 

By  the  Harbours,  Docks,  and  Piers  Act,  1847  (10  Vict, 
c.  27),  s.  74,  the  owner  of  a  ship  which  damages  the 
harbour,  dock,  pier,  quays,  or  works,  is  answerable  to  the 
undertakers  for  the  damage  done  by  such  ship,  or  by 
any  person  employed  about  her.  This  statutory  liability 
is  larger  than  the  common  law  liability  of  the  shipowner ; 
for  it  exists  whether  the  actual  wrong-doer  is  his  servant 
or  not.  The  ship  herself  is  also  liable  in  Admiralty,  and 
a  maritime  lien  is,  it  seems,  created  by  the  statute  for  the 
amount  of  the  damage  (t).     It  has  been  held  that,  not- 


Owner  liable 
by  statute  for 
damage  to 
pier,  «c.,  by 
persons  other 
than  his 
servants. 


{e)  Oreen  v.  New  River  Oo,,  4  T. 
R.  589 ;  JSUfwitt  y.  Eill,  13  East, 
13. 

(/)  As  to  this  duty,  see  per  Den- 
mau,  C.J.,  Mayor  of  Colchester  v. 
Srooke,  7  Q.  B.  339,  377 ;  per  Lord 
StoweU  in  The  Dundee,  1  Hag.  Ad. 
120;  per  Lord  Blackburn  in  The 
VooricaarU  and  The  Khedive,  7  App. 
Ca.  795,  812 ;  andBiver  Wear  Com- 
misHoners  v.  Adamsoft,  2  App.  Cas. 


743,  767.    See  ahjo  infra,  p.  212. 

{ff)  Hole  V.  Sittingbourtie  Railway 
Co.,  6  H.  &  N.  488  ;  per  Lord 
Blackbuni,  JDalton  t.  Atigus,  6  App. 
Ca.  740,  820;  Bower  v.  Peate,  1 
Q.  B.  D.  321 ;  Hughes  v.  Tercival, 
8  App.  Ca.  443. 

{h)  Supra,  p.  66. 

(t)  See  The  MerU,  31 L.  T.  N.  S. 
447. 
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witlistaiiding  the  words  of  the  statute,  the  shipowner  is 
not  liable  for  injury  to  a  pier,  &c.,  done  by  his  ship  owing 
to  violent  tempest  or  act  of  God  {k).  And  the  statute 
proyidee  (sect.  74)  that  the  shipowner  shall  not  be  liable 
where  the  damage  was  caused  entirely  by  the  fault  of  a 
compulsory  pilot  in  charge  of  his  ship. 

The  liability  for  damage  done  by  a  ship  springing,  as  Liability  of 
we  have  seen,  not  from  ownership  of  the  ship,  but  from  SJ^^wnerT- 
the  rule  of  law  by  which  a  man  is  liable  for  the  wrongful 
acts  of  his  agent  acting  within  the  scope  of  his  employ- 
ment, it  is  evident  that,  on  the  one  hand,  an  owner  may 
be  liable,  though  the  relation  of  master  and  servant  does 
not  exist  between  him  and  the  person  who  does  the  mis- 
chief, and  on  the  other  hand,  that  the  principal  or  employer 
of  the  wrong-doer  will  be  liable,  whether  he  is  also  owner 
of  the  ship  or  not.  A  ship  worked  by  a  partnership  is  an  of  parinen ; 
instance  of  the  latter  case.  Each  member  of  the  partner- 
ship is  liable  for  the  negligent  acts  of  the  other  partners, 
and  for  the  acts  of  agents  of  the  partnership  done  in  the 
course  of  the  business  of  the  partnership  (/).  In  this  case, 
unless  the  partner  sued  is  an  owner  of  the  ship,  it  seems 
that  his  liability  is  unlimited  (m). 

In  Steel  v.  Lester  (n)  the  actual  owner,  who  was  also 
registered  as  managing  owner  (o),  had  agreed  with  the 
skipper  that  the  vessel  should  be  worked  entirely  by  him, 
the  owner  having  no  control  over  her,  the  crew  to  be 
engaged  and  the  voyages  to  be  determined  at  the  absolute 
discretion  of  the  skipper.  The  owner  was  to  receive  one- 
third  of  the  net  profits  earned  by  the  ship.  It  was  held 
that  the  owner  was  liable  for  a  collision  caused  by  the 
fault  of  his  ship.     Whether  the  skipper  was  the  owner's 

{k)  River  Wear  Commiesionere  y.  (/)  Ab  to  thellalility  of  partners 

Aiamaon,  2  App.  Gas.  743,  oyer-      for  torts,  see  Lindley  on  Partner- 
ruling  The  MerU,  31  L.  T.  N.  S.       ship  (4th  ed.),  298. 
447,  and  Dennit  y.  Tovell,  L.  B.  8  (m)  See  infra,  p.  182. 

Q.  B.  10.  in)  3  0.  P.  D.  121. 

(o)  Under  88  &  39  Vict.  c.  88. 
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of  dharterer. 


Liability  of 
the  ship  in 
Admiraltj. 


serrant,  or  his  partner  (p)  in  the  adventure,  navigating 
the  ship  for  the  joint  benefit  of  himself  and  the  owner,  it 
was  held  that  the  owner's  liability  was  the  same. 

Where  the  person  whose  negligence  oauses  the  collision 
is  the  servant  or  agent  of  a  charterer  of  the  ship,  the 
liability  for  damages  falls  on  the  charterer.  But,  except  in 
the  rare  case  of  an  actual  demise  of  the  ship,  it  seldom 
happens  that  the  officers  and  crew  are  in  the  employment 
of  the  charterer  and  not  of  the  owner.  Whether  in  such 
a  case  the  charterer  would  take  the  benefit  of  the  statute 
limiting  shipowners'  liability  seems  doubtful  {q). 

A  person  who  contracts  with  a  shipowner  for  the  use  of 
his  ship,  with  her  officers  and  crew,  for  a  specified  time  or 
purpose,  does  not  thereby  become  liable  for  the  negligence 
of  those  on  board  her.  Thus  where  harbour  commis^ 
sioners  contracted  with  a  tug-owner  for  the  use  of  his  tug 
to  tow  vessels  into  the  harbour  at  a  specified  price,  it  was 
held  that  they  were  not  liable  for  the  negligence  of  the 
crew  of  the  tug  (r). 

Thus  far  we  have  considered  the  liability  at  common 
law  of  the  actual  wrong-doer  and  of  persons  answerable  for 
his  acts.  The  injured  person,  we  have  seen,  has  at  common 
law  no  lien  upon  the  wrong-doing  ship,  but  only  a  right  of 
action  against  the  person  in  fault,  and,  if  he  was  the  ser-r 
vant  or  agent  of  another,  against  his  employer  («).  We 
now  proceed  to  discuss  the  liability  in  Admiralty  of  the 
ship  by  the  negligent  navigation  of  which  the  damage 
was  occasioned.  In  dealing  with  this  branch  of  the  sub* 
ject  it  is  almost  impossible  to  avoid  personifying  the  ship 
and  speaking  of  her  as  the  actual  wrong-doer.  The  habit 
is  in  some  respects  convenient  and  is  inveterate,  and  it 
would  be  useless  to  struggle  against  it. '  But  it  must  not 


'  (p)  As  to  Buoh  an  agrooment  not 
constituting  apartneruiip,  see  Bur* 
nard  v.  Aaron^  81  L.  J.  C.  P.  334  ; 
The  FhehCy  Ware's  Reports,  263. 
{q)  See  infra^  p.  172. 


(r)  Cuthbertson  v.  TartonSf  12  Q.. 
B.  304. 

(s)  See/T^r  Lord  Blackburn,  i2»t;^ 
Wear  Cotumimoners  y.  AdattUonf  2 
App.  Gas.  743,  768. 
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be  {(»rgotten  that  in  speeding  of  a  ship  as  a  wrong-doer  or 
"  in  fault ''  for  a  oollision,  we  are  using  a  figure  of  speech 
which  is  apt  to  be  misleading  (t).  There  are,  indeed,  to 
be  found  in  the  books  cases  which  give  some  countenance 
to  the  doctrine  that  in  Admiralty  the  ship  is  the  real 
defendant ;  that  the  ship  is  sued,  because  it  is  she  that 
has  done  the  wrong,  and  she  that  pays  the  recompense. 
But  it  is  submitted  that  this  view  of  the  liability  of  the. 
ship  in  Admiralty  is  not  well  founded,  and  at  the  present 
day  would  not  be  followed.  It  probably  would  never  have 
be^i  put  forward  but  for  the  loose  language  which  is 
almost  universally  used  with  reference  to  negUgence  in 
the  conduct  of  ships.  The  process  of  Admiralty  Courts 
against  the  ship  seems  clearly  to  have  originated,  not  in 
any  such  idea  as  that  involved  in  the  law  of  deodand  or 
the  noxal  action,  but  simply  as  a  ready  and  effectual 
means  of  compelling  the  wrong-doer  to  appear  and  defend 
the  action,  or  to  make  recompense  {u). 

In  the  cases  referred  to  above  (t?),  and  which  it  is  pro- 
posed to  consider  more  particularly  below,  the  shipowner 
has,  by  seizure  and  sale  of  his  vessel  in  Admiralty,  been 
held  liable  in  damages  for  a  collision  caused  by  the  fault 


(/)  The  judgment  in  The  SUlert, 
1  P.  D.  117,  is  an  instance  of  the 
oonfosion  arising  from  the  practice 
ofpenonifying'theship.  A  collision 
occurred  hj  uie  fault  of  those  on 
board  ship  A.  in  driving  another,  B., 
to  alter  her  course,  so  as  to  strike 
and  injure  a  third  ^p,  C.  C.  sued 
A.,  ana  the  action  is  thus  described : 
— **  The  suit  is  not  brought  against 
the  actual  wrong-doer,  but  it  is 
brought  against  the  yessel  which 
caused  the  actual  wrong-doer  to  do 
the  wrong." 

(u)  See  per  Dr.  Luahington  in 
27u  MelUmay  3  W.  Bob.  16. 

(r)  The  Tteonderoffa^  Swab.  216; 
The  LemingUm,  2  Asp.  Mar.  Law 
Cas.  475  ;  and  see  the  decision  (re- 
Tersed  on  appeal)  of  Sir  B.  Philll- 
more  in  The  ffaliey,  L.  B.  2  A.  & 


E.  3 ;  on  app.  ibid,  2  P.  C.  193.     In 
America  it  has  been  held  that  the 
liability  of  the  ship  arises  without 
regard  to  the  ownership :  see  The 
China,  7  Wall.   63;    The   It.    B. 
Forbes,  1  Sprague,  328;   and  T/ie 
Cumberland,  Stuart's  Vice- Ad.  Be«- 
ports  (Lower  Canada,  1858),  p.  76. 
The  opposite  views  as  to  the  posi- 
tion of  the  owner  of  a  ship  pro- 
ceeded against  in  the  Admindtj 
Court  will  be  found  discussed  in 
The  MiilUngar,  26  L.  T.  N.  S.  326, 
and  The  Farlcment  Beige,  6  P.  D. 
197,  217.     In  the  former  (an  Irish) 
case,  Townsend,  J.,  stated  that  in 
Admiralty  it  is  the  ship,  and  not 
the  shipowner,  that  is  sued ;  in  the 
latter  case,  Brett,  L.J.,  held  that 
the  shipowner  is  in  fact  impleaded 
in  Admiralty. 
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neither  of  himself  nor  of  his  servants,  but  of  persons  in 
charge  of  his  ship  who  were  not  his  servants.  These  oases 
have  for  the  most  part  been  reversed  on  appeal ;  but  there 
is  at  least  one  {x)  recent  decision  of  the  Court  of  Admiralty 
giving  effect,  at  the  expense  of  the  innocent  owner,  to  the 
principle  that  it  is  the  ship  that  does  the  wrong.  What- 
ever ground  there  may  be  for  the  opinion  that  by  the 
maritime  law  it  was  the  ship  that  did  the  wrong  and  the 
ship  that  paid  the  recompense,  the  principles  of  the  common 
law  have  so  far  prevailed  in  the  Admiralty  of  this 
country,  that  it  is  at  least  doubtful  whether  at  the  present 
day,  notwithstanding  the  case  above  mentioned,  damages 
could  be  recovered  in  Admiralty  against  an  innocent 
shipowner,  where  his  liability  depended  only  upon  the 
supposed  principle  of  the  maritime  law  which  fixes  the 
fault  upon  the  ship  (y). 

Upon  this  subject  the  language  of  Selwyn,  L.J.,  in  The 
Halky  may  here  be  quoted.  ^^  In  cases  like  the  present, 
where  damages  are  claimed  for  tortious  collisions,  a  chattel, 
such  as  a  ship  or  carriage,  may  be,  and  frequently  is, 
spoken  of  as  the  wrong-doer;  but  it  is  obvious  that 
although  redress  may  be  sometimes  obtained  by  means  of 
the  seizure  and  sale  of  the  ship  or  carriage,  the  chattel 
itself  is  only  the  instrument  by  the  improper  use  of  which 
the  injury  is  inflicted  by  the  real  wrong-doer  "  (a). 


(or)  The  Lemington,  2  Asp.  Mar. 
Law  Cas.  476.  See  this  and  other 
cases  below,  pp.  86,  87. 

(y)  The  doc&ine  which,  treating 
the  ship  as  tiie  wrong-doer,  makes 
her  liable  in  Admiralty  under  all 
circnmstances,  and  without  regard 
to  her  ownereiiip,  has  been  carried 
further  in  the  American  Courts 
than  is  consistent  with  the  English 
decisions :  Beeper  Story,  J.,  United 
StaUs  T.  The  Malek  Adhely  2  How. 
210,  233.  In  The  Ck>mmon  Law, 
pp.  26  eeq.,  and  an  article  in  10 
American  Law  Beyiew  (p.  432], 
the  writer,   Mr.   O.  W.  Holmes, 


jun.,  traces  a  connection  between 
the  liability  of  the  ship  in  Admi- 
ralty and  the  law  of  deodand ;  and 
he  refers  to  the  noxa  deditio  of  the 
Eoman  law  as  embodying  the  same 
idea.  But  there  seems  considerable 
doubt  whether  arrest  of  the  ship  in 
Admiralty  had  any  connection  with 
deodand  or  noxa  deditio.  It  was 
more  probably  adopted  simply  as  a 
means  of  compelling  the  owner  to 
appear. 

(2)  JPlfr  Selwyn,  L.J.,  in  The 
BaUey,  L.  R.  2  P.  0.  193,  201. 
And  see  The  M.  Maxham,  1  P.  D. 
107,  111 ;  Simpton  t.  Thompeon^  3 
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Again,  in  The  Parlemmt  Beige  (a),  Srett,  L.J.,  deliver- 
ing the  jud^nent  of  the  Court  of  Appeal,  said :  '^  In  a 
ebum  made  in  respect  of  a  oolliaion  the  property  is  not 
treated  as  the  delinquent  per  se.  Though  the  ship  has 
been  in  collision  and  has  caused  injury  by  reason  of  the 
negligence  or  want  of  skill  of  those  in  charge  of  her,  yet 
she  cannot  be  made  the  means  of  compensation  if  those  in 
charge  of  her  were  not  the  servants  of  her  then  owner,  as 
if  she  was  in  charge  of  a  compulsory  pilot.  This  is  con- 
clusive to  show  that  the  liability  to  compensate  must  be 
fixed  not  merely  on  the  property,  but  also  on  the  owner 
through  the  property." 

From  the  expressions  used  in  these  judgments,  it  would 
appear  that  the  liability  of  the  ship  in  Admiralty,  and  of 
the  owner  at  common  law,  should  always  be  concurrent. 
And  in  The  Liquid  {b)  Dr.  Lushington  said  that  the  lia- 
bility of  the  ship  and  the  responsibility  of  the  owner,  were 
convertible  terms.  But  unless  we  are  to  understand 
"  owner"  to  mean  pro  Me  vice  owner,  or  in  some  sense  other 
than  that  of  general  owner,  the  dictum  of  Dr.  Lushington 
is  not  consistent  with  subsequent  cases.  It  is  clear  that 
the  ship  may  be  liable  in  Admiralty  where  no  damages 
eoidd  be  recovered  at  law  against  the  general  owner. 
Cases  in  which  it  has  been  so  held  will  be  considered 
below  (c). 

Before  discussing  further  the  cases  in  which  the  ship,  Karitime  lien 
as  distinguished  from  her  general  owners,  is  liable  to  the  ?^  damages  ; 
sufferers  in  a  collision,  it  will  be  convenient  to  consider  the 
nature  of  the  liability  of  the  ship  in  Admiralty.  This 
liability  exists  in  the  form  of  a  lien  or  charge  upon  the 
ship,  which  aiises  in  consequence  of  the  collision  in  favour 
of  the  injured  party.  As  a  general  rule,  where  a  ship  in 
the  course  of  her  employment  for  the  owner's  benefit,  by 

App.  Gaa.  279,  aa  to  the  necessity  (a)  5  P.  D.  197,  218. 

of  detenniniBfir  who  is  "  the  actual  {h)  1  W.  Bob.  391. 

wrong-doer."  ('')  Infra,  pp.  86,  87. 
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the  fault  of  those  in  charge,  strikes  or  causes  injury  to{d) 
another  ship,  a  charge  for  the  amount  of  the  loss  attaches 
to  her  in  favour  of  the  sufferer.  This  charge  or  privi-* 
lege,  called  a  maritime  lien,  is  enforced  against  the  ship 
by  an  action  in  rem  in  Admiralty  {e). 

The  proceedings  in  an  action  in  rem  commence  with  the 
issue  of  a  writ  of  summons;  this  is  foUowed  hj  arrest  of 
the  ship  by  the  marshal  of  the  Court.  Thereupon  the  ship 
with  her  gear  and  tackle,  and  the  freight  she  is  earning 
at  the  time  of  the  collision,  become  security  to  the  plaintiff 
for  any  damages  he  may  reooYcr  in  the  action  (/). 


(d)lt  seems  that  the  lien  attaches 
to  a  ship  that  negligently  causes  a 
collision  between  two  others,  though 
she  does  not  herself  strike  either  of 
them.    See  tM/ra,  p.  82. 

(e)  The  Valentuuan  Regulations, 
issued  eircxter  a.d.  1336 — 1343,  for 
the  guidance  of  the  Courts  of  the 
Sea  at  Valencia,  contain  provisions 
as  to  the  execution  of  the  sentence 
of  the  Court  by  arrest  and  sale  of 
the  moveable  property  of  the  de- 
fendant, includmg  his  ships.  These 
provisions  are  in  some  respects  simi- 
IBX  to  the  existing  process  of  the 
Admiralty ;  but  there  is  no  trace  in 
them  of  a  uen  existing  before  arrest. 
See  Twiss'  Black  Book  of  the  Ad- 
miralty, Vol.  IV.  pp.  476  seq.  The 
Regulations  are  referred  to  by  Mr. 
Justice  Story  in  De  Lovio  v.  Boity  2 
Gall.  398,  as  authority  for  the  ex- 
tent and  character  of  Admiralty 
jurisdiction. 

(/)  The  nature  of  proceedings  t;) 
rem  is  very  fully  discussed  in  the 
following  cases:  The  Bold  Buc- 
elettgh,  7  Moo.  P.  C.  0.  267 ;  TJte 
Aline,  1  W.  Rob.  Ill  ;  TkeMellona, 
3  W.  Rob.  16  ;  The  Nymph,  Swab. 
Ad.  86 ;  The  Parlemeni  Beige,  5  P. 
D.  197 ;  The  Orient,  3  Mar.  Law 
Cas.  O.  S.  321 ;  L.  R.  3  P.  C.  696; 
The  Two  Ellens,  L.  R.  4  P.  C.  161 ; 
Taylor  v.  Carryl,  20  How.  684. 
In  The  Bold  Buecleugh,  arrest  in 
Admiralty  was  compared  with  the 
practice  of  foreign  attachment  in 
the  Lord  Mayors  Court.    Arrest 


of  a  defendant's  property  or  per* 
son,  to  compel  him  to  appear,  licet 
injure  eivili  nullum  habet  fundamen" 
turn,  was  a  practice  which  formerly 
extensively  prevailed  on  the  con- 
tinent of  Europe — res  told  Suropd 
ueitatiseima :  Uuberi  Positionea 
juris,  ii.,  4 ;  Hub.  Praelectiones 
jur.  civ.,  vol.  2,  88  srq.  This 
subject  is  fully  discussed  in  Maine's 
Early  History  of  Institutions, 
pp.  261  seq.  The  shipowner's 
liability  for  damage  by  collision 
under  the  Roman  law  is  not 
altogether  clear.  The  law  on  the 
subject  appears  to  come  under 
the  heads  of  lex  Aquilia,  Exereitoria 
actio,  andEdictum  denautie,  eauponi' 
bus,  et  stabulariie :  see  D.  4,  9 ;  D.. 
14, 1 ;  D.*9,  2 ;  D.  44,  7,  6  ;  D.  46, 
2,  3, 1 ;  D.  47, 6, 1 ;  J.  4,  8 ;  and  see 
GaiuB,  3,  218,  219.  The  liability 
of  the  owner  {dominue)  was  not 
always  the  same  as  that  of  the 
charterer  {exercitor)—itLe  person  for 
whose  benefit  the  diip  was  worked, 
and  who  received  her  earnings. 
The  latter,  when  not  the  general 
owner,  was,  as  pro  hdc  vice  owner, 
generally  liable  for  the  acts  of  the 
master  {propositua^  magieter),  though 
not  always  for  the  acts  of  the  crew. 
Where  the  exereitor  and  dominue 
were  not  the  same,  the  latter  was 
free  from  liability:  3  Kent's  Comm. 
161,  note.  Bynkershoek,  QusBst. 
jur.  dv.  1.  4,  o.  23,  contends  that 
the  exereitor  was  not  liable  for 
damage  to  another  ship   by  the 
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The  privilege  or  right  of  the  injured  party  againrt  the 
ahip  is  inchoate  from  the  moment  of  ooUiflion  {g)y  and  is 
carried  into  effect  by  proceedings  in  the  Admiralty  Divi- 
sion of  the  High  Court  or  other  Court  having  Admiralty 
jurisdiction  (A).  It  is  not  displaced  by  a  sale  to  a  band 
fide  purchaser  without  notice  (i),  by  the  owner's  death  (*), 
or  bankruptcy  (/),  or,  if  the  ship  is  owned  by  a  company, 
by  a  winding-up  order  against  the  company  (m),  or  by  a 
sale  under  the  order  of  a  foreign  Court  in  which  the  pro- 
ceedings axe  not  ia  rem  (n).  The  injured  party  must, 
however,  take  proceedings  to  enforce  his  right  within  a 
reasonable  time,  or  he  will  lose  the  benefit  of  his  lien  (o). 


fault  of  the  master :  ti  auiem  mattda^ 

turn  non est  tUiorumnavesdolovelculpd 

9bruere;  quod  tt  feeiMtety  ipte  (maffit' 

t^)y  quod  deditf  luat,  non  exercitor. 

But  aee  eontra,  Yoet  ad  Pandect.  14, 

1>  7  :  quod  H  deliquerit  (maffister)  ti 

guidem  in  ipw  officio  cui  eratproposUuSy 

dwm  forte  datd  operd,  vel  eulpd  atque 

imprudentid  manifutd  in  navigium 

olienum  impegit  tuum  .  .  .  excreitores 

ox  qua*i  delicto  teneri  corutat;  and 

see  Hoberi  Prelect,  jar.  civ.,  14, 

1,  8,  to  the  same  effect.    By  some 

aathoiities  it  ie  stated  fifenerallj 

that  the  owner  was  liable  for  the 

obUgatione  of  the  master  arising 

ex  delicto:   3  Kent's  Gomm.  161, 

note;   and  per  Ware,  J.,  in   The 

^eieeea.  Ware's   Bep.    188;    and 

The  Fhedcy  ibid.  263,  268.    For  in- 

Iniyto  cargo  or  passengers  on  hoard 

lus  own  ship  the  owner  or  exercitor 

was  liable   nnder  the  edietum  do 

nautity  &c.,  D.  4,  9;  where  there 

were  sereral  owners,  each  to  the 

extent  of  hie  share  only :  D.  4,  9, 

7,  6.   In  the  exercitoria  actio  owners 

were  liable  in  eoHdo  for  the  acts  of 

the  master ;  but  if  they  contracted 

in  their  own  names  {perseexereent), 

only  in  proportion  to  their  respeo* 

tiTO  shares  in  the  ship :  D.  14,  1, 

4.  By  the  Aquilian  law  the  owners 

were  not  liable  for  the  negligence 

of  the  master  or  crew,  the  only 

remedy  bein^  against  the  actual 


wrong-doer :  Bynkershoek,  Ob* 
serv.  jar.  Bom.  1.  iv.,  c.  16  ;  D.  9, 
2,  29,  4. 

{g]  The  Bold  Bueclcughy  7  Moo. 
P.  C.  C.  267. 

{h)  The  statutes  conferring  and 
regulating  Admiralty  jurisdiction 
are: — High  Court,  13  Ric.  2, 
stat.  1,  c.  5;  15  Bic.  2,  c.  3;  3 
&  4  Vict.  0.  66 ;  24  Vict.  c.  10. 
CJounty  Courts :  31  &  32  Vict.  c.  71 ; 
32  &  33  Vict.  c.  61 ;  38  &  39  Vict, 
o.  50.  Vice- Admiralty  Courts :  26 
&  27  Vict.  c.  24 ;  39  &  40  Vict. 
0.  69.  Scotland:  11  Geo.  4  &  1 
WiU.  4,  c.  69.  Ireland :  30  &  31 
Vict.  0.  114 ;  39  &  40  Vict.  c.  28  ; 
.  40  &  41  Vict.  c.  66. 

(0  The  Bold  Bueclcughy  7  Moo. 
P.  C.  0.  267 ;  The  Nymphy  Swab. 
86  ;  The  Mellonuy  2  W.  Rob.  16. 

(k)  In  which  case  it  seems  that 
no  action  could  be  brought  at  law. 
See  FhiUipsT.  Eomfray,  24  Ch.  D. 
439,  and  cases  there  cited. 

(t)  The  Young  MechaniCy  2  Cur- 
tis, 404  (Amer.  case). 

(m)  In  re  Australian  Direct  Steam 
Navigation  Co.y  L.  R.  20  Eq.  326  ; 
In  re  Rio  Grand  do  Sol,  Steamship 
Co.y  6  Ch.  D.  282. 

(n)  The  Charles  Ameliay  L.  R.  2 
A.  &  E.  330. 

(o)  In  The  Europay  2  Moo.  P.  0. 
C.  N.  S.  1,  the  lien  was  held  to  be 
subsisting   three   years  after  the 
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The  indelible  oharaGter  of  the  lien  tor  damages  is  analogous 

to  the  iwxa  caput  sequitur  of  Koman  law ;  and  supports  the 

theory  that  by  the  anoient  doctrine  of  the  Admiralty  it 

was  the  ship  that  "  did  the  wrong  "  {p). 

To  what  tlie        The  lien  attaohes  to  the  hull  of  the  ship,  and  also  to  her 

*   taokle,  apparel,  and  furniture.     Thus  her  saUs  and  rig- 

g^Sio)*  ^^d  ^^^  equipment  for  a  fishing  voyage  (r),  have 

been  held  subject  to  it.    But  it  does  not  attach  to  the 

wearing  apparel  of  passengers  on  board  her  («).    The  lien 

exists  after  the  ship  has  been  wrecked  and  broken  in 

pieces,  and  it  may  be  enforced  against  the  fragments  (t). 

Cargo  may  be      Cargo  on  board  the  ship  arrested  forms  no  part  of  the 

compel  par-     ^^*  *^  which  the  lien  attaches ;  but  it  is  subject  to  arrest^ 

meat  of  Jn  order  to  compel  the  payment  into  Court  of  freight  due 

^^   *  to  the  shipowner  (u) ;  and  if  part  has  been  discharged,  the 

remainder  will  be  released  only  upon  payment  of  the  whole 

of  the  freight  {x).    Such  freight  is  part  of  the  resy  although 

the  cargo  in  respect  of  which  it  is  payable  was  not  on 

board  at  the  time  of  the  collision,  if  the  vessel  arrested  was 

in  fact  then  engaged  in  earning  it.    Thus,  where  a  ship 

was  in  collision  on  her  outward  voyage  with  a  cargo  on 

board  for  the  owner's  benefit,  it  was  held  that  the  cargo 

which  she  was  then  under  charter  to  bring  home  from 

the  foreign  port  was  liable  to  arrest  (y).     But  where  the 

freight  had  been  paid,  and  the  ship  was  subsequently,  and 

before  arrest,  sold,  it  was  held  that  the  new  owner  was  not 

liable  beyond  the  value  of  the  ship  (s). 

Wbatoraft  Barges  and  craft  propelled  by  oars  only  are  subject  to 

are  sdbject  to 

A"^*  oolliaion.    See  also  The  Fairport,  8  (n)  The   Victor,  Lush.  72 ;   The 

P.  D.  48.  ZeOf  Luah.  444;  The  Flora,  L.  R. 

{p)  See  aboye,  pp.  73,  74.  1  A.  &  E.  46 ;  Ifixon  y.  SoberU,  1 

(q)  The  Alexander,  1  Dods.  278.  J.  &  H.  739. 

(r)   IHe  Dundee,  1  Haggr.  104.  (x)  TheRoeeliff,  L.  R.  2  A.  ft  E. 

U   The  William  IIL,1j.  B.  3  A.  863. 
&  E.  487.  (y)  The  Orpheus,  L.  B.  3  A.  ft 

U)  The  Neptune,  1  Hagg.  227, 238  E.  308. 
(wnere  the  lien,  waa  for  wagee) ;  (s)  The  Mellona,  3  W,  Bob.  16, 

The  Bold  Bueeleugh,  7  Moo.  P.  G.  26. 
0.  267. 
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arrest  if  the  collision  ooonrs  on  a  tideway  (a),  exoept, 
perhaps,  where  the  injury  is  to  a  craft  which  is  propelled 
by  oars  only  or  is  not  sea-going,  and  the  collision  occurs  in 
the  body  of  a  county.  Thus  it  has  been  held  that  a 
County  Court  has  no  jurisdiction  in  the  case  of  a  collision 
between  two  lighters  or  barges  in  the  Thames  (b).  But  a 
ship  injuring  a  barge  is  liable  to  arrest  (c).  And  if  a 
foreign  ship  injures  a  British  ship,  or  property  of  a  British 
subject,  in  any  part  of  the  world,  she  may  be  detained  if 
found  within  three  miles  of  the  shore  of  the  United 
Eangdom  {d).  A  ship  which  had  been  so  detained  was, 
after  an  absolute  appearance  by  her  owners  in  Admiralty, 
held  liable  in  rem  for  injury  to  a  barge  within  the  body  of 
a  county  (e). 

A  pliontiS  who  obtains  judgment  in  a  damage  action  is  Priority  of 
entitled  to  enforce  his  lien  to  the  exclusion  of  another  ^^J**® 
damage  claimant  who  institutes  his  action  after  judgment 
even  on  the  same  day  (/).  And  the  damage  lien  takes 
precedence  of  charges  upon  the  ship  arising  out  of  contract, 
fiudi  as  mortgages  (g)  and  bottomry  bonds,  whether  prior  or 
subsequent  to  the  collision  in  date  (A),  liens  for  wages, 
whether  earned  before  or  after  the  collision  (i),  liens  for 
pilotage  and  towage  (A:),  and  (probably)  the  possessory 
lien  of  a  diipwright  for  repairs  (/).    But  it  ranks  after  the 


(a)  The  Sarah,  Lush.  649  ;  Fur^ 
hu  y.  Flowery  L.  R.  9  Q.  B.  114 ; 
The  EmUf,  67  L.  T.  214. 

m  JEverard  y.  Kendall,  L.  B.  6 
C.  P.  42S.  This  case  was  decided 
irocm  the  words  of  the  Counly 
Coorts  Acts,  but  it  seems  to  haye 
been  the  opinion  of  the  Court  that 
the  jurisdiction  of  the  High  Oonrt 
was  similarly  restricted,  oee,  how- 
ever. The  Rona,  7  P.  D.  247,  as  to 
Zvermrd  y.  KendaU. 

U)  The  Malvina,  Lush.  493  ;  Br. 

&  L.  67. 

(d)  17  A  18  Yict.  c.  104,  s.  627. 

(e)  The  Bilbao,  Lush.  149. 

(/)  The  Saracen,  6  Moo.  P.  C.  C. 
56;    The  Iksdemona^   Swab.  168; 


and  see  The  Markland,  L.  B.  3  A. 
&  E.  340 ;  The  Alne  Holme  (No.  2), 
47  L.  T.  N.  8.  309. 

is)  See  The  Chieftain,  Br.  ft 
Lush.  104,  111,  as  to  the  mort- 
gagee's position. 

(A)  The  Aline,  1  W.  Bob.  Ill ; 
infra,  p.  80. 

(i)  The  Benares,  7  Not.  of  Cas. 
Snppl.  p.  60;  The  Linda  Flor, 
Swab.  309  ;  The  Buna,  6  L.  T.  N. 
S.  217;  The  EUie,  8  P.  D.  39, 
129 ;  The  Chimeera,  cited  8  P.  D, 
46,  131,  in  all  which  cases,  how- 
eyer,  the  ship  was  foreign 
.  (k)  Abbot  on  Sh.  (12&  ed.},  697 ; 
The  Benares,  supra. 

(I)  Precedence  was  giyen  to  a 
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Thd  Aline, 


claim  of  a  bondholder  who,  after  the  collision  and  before 
arrest,  without  notice  of  the  damage  lien,  advances  upon 
bottomry  money  which  is  afterwards  expended  in  repairs 
— so  far,  at  leasts  as  such  claim  relates  to  the  increased 
value  of  the  ship  by  reason  of  such  repairs  {m) ;  and  it 
probably  ranks  after  a  salvage  lien  attaching  after  the 
collision  (n). 

The  case  of  The  Aline  (o),  which  is  frequently  cited 
upon  the  question  of  priority  of  liens,  was  as  foUows: — 
A  Bussian  schooner.  The  Aliney  went  into  Cowes  to  be 
repaired  after  collision  on  the  22nd  of  September  with 
The  Panthe7'y  a  British  brig.  One  Day,  without  notice  of 
any  proceedings  against  The  Aline  being  intended,  under- 
took to  be  responsible  for  254/.  2«.  6d.  for  repairs  to  The 
Aline  upon  her  master  agreeing  to  give  a  bottomry  bond 
for  that  amount.  On  the  20th  of  October  The  Aline  was 
arrested  in  a  damage  suit  at  the  instance  of  the  owner  of 
Th^  Panther.  On  the  following  31st  of  Jaouory  The  Aline 
was  held  solely  in  fault  for  the  collision.  She  was  after^ 
wards  sold  under  the  process  of  the  Court,  and  realized 
208/.  4s.  9d.  The  registrar  found  that  220/.  13«.  lOrf., 
besides  some  interest  and  costs,  was  due  to  the  owner  of 
The  Panther,  The  repairs  were  effected  partly  before  and 
partly  after  the  arrest.  A  question  arose  between  Day 
(who  was  treated  as  a  bondholder)  and  the  owner  of  The 
Panther  as  to  the  right  to  the  proceeds  of  the  sale  of  The 
Aline.  It  was  held  that  the  owner  of  The  Panther  was 
entitled  to  the  value  of  T/ie  Aline  before  the  repairs  were 
commenced,  and  of  that  part  of  the  repairs  which  were 


Balvag^e  lien  over  the  shipwright's 
lien  in  The  Oustqf,  Lush.  506.  But 
flee  The  Aline,  1  W.Kob.  111.  The 
ehipwiight's  lien  is  not  determined 
•by  arrest  of  the  ship  in  a  neoee- 
sariee  action :  The  Aeaeia,  4  Asp. 
Mar.  Law  Gas.  264. 

(m)  The  Aline,  1  W.  Rob.  111. 
As  to  the  ground  of  this  decision 
•Boeper  Far&e,  B.,  in  The  Bold  £uc» 


elettffh,  7  Moo.  P.  C.  C.  267,  286. 
Whether  the  bondholder  would 
have  priority  where  the  owner  of 
the  damagfe  lien  is  not  benefited 
by  the  repairs  is  doubtful. 

(fi)  See  The  Selina,  2  Not.  of 
Gas.  18;  Car^o  ex  Oalam,  Br.  & 
Lush.  181 ;  Ate.'Gen,  v.  NoretedL 
3  Price,  97. 

(o)  1  W.  Rob.  111. 
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done  after  the  arrest  took  place.  The  decision  was  founded 
upon  oonsiderations  of  policy,  it  being  thought  inexpedient 
as  regards  the  interests  of  both  the  owner  of  the  wrong- 
doing and  the  owner  of  the  injured  ship,  to  throw  diffi- 
culties in  the  way  of  bottomry  transactions  tending  to 
benefit  both  of  them  {p). 

It  will  be  observed  that  in  The  Aline  it  was  held  that 
the  owner  of  the  injured  ship  was  entitled  to  such  part  of 
the  proceeds  of  sale  as  represented  the  accretion  in  value 
due  to  repairs  effected  after  arrest.  In  a  subsequent 
case  (g),  where  the  ship  had  without  consent  been  repaired 
and  increased  in  value  after  arrest,  it  was  held  that  the 
owner  was  entitled  to  have  her  released  upon  payment 
into  Court  of  her  value  at  the  date  of  the  arrest. 

Where  several  claimants  for  damages  in  several  actions  Order  of 
in  rem  in  respect  of  the  same  collision  obtain  successive  geveral  ^  ^ 
judgments  against  the  ship,  their  respective  liens  are  en-  damage 
forceable  against  the  ship  in  the  order  of  the  judgments  (r). 
A  plaintiff  who  institutes  his  action  after  another  has  been 
instituted,  but  before  judgment,  is  entitled  to  damages 
rateably  with  the  plaintiff  in  the  earlier  action  («). 

In  the  case  of  a  ship  owned  by  a  company  in  liquidation  Effect  of  a 
the  damage  lien  wiU  be  enforced  in  priority  to  the  claims  ^^^f bank- 
of  the  general  creditors  {t).    If  all  parties  are  before  the  ruptcy  upon 
Court,  an  order  will  be  made  in  the  liquidation  for  pay-  li^,       ^^ 
ment  of  the  amount  of  the  lien.    But  if  parties  interested 
in  the  ship,  as  mortgagees  in  possession,  are  not  before  the 


(p)  But  see  per  Parke,  B.,  on 
tliis  case  in  The  Bold  Bueeleughy  7 
Moo.  P.  C.  C.  267,  286. 

(q)  The  St.  OUfy  L.  R.  2  A.  &  E. 
360.  It  does  not  appear  that  The 
Aline  was  dted. 

(/)  The  Saracen^  6  Moo.  P.  C.  C. 
66.  As  to  a  stay  of  proceedings  in 
such  a  case  to  enable  the  defendant 
to  limit  his  liability,  see  The  Alne 
Holme  (No.  2),  47  L.  T.  N.  8.  309. 

(«)  The  Cfara,  Swab.  1.  See 
ne  Union,  3  L.  T.  N.  S.  280;  infra, 


p.  215,  as  to  this  being  a  lexfori^ 

(t)  In  re  Attstralian  Direct  Steam 
Navigation  Co,,  L.  R.  20  Eq.  326  ; 
In  re  Rio  Orande  do  Sul  Steamship 
Co.,  6  Ch.  D.  282.  See  also  In  re 
Traders  North  Staffordshire  Carrying 
Co,,  L.  R.  19  Eq.  60,  as  to  the 
right,  after  winding-up  order,  to 
seU  a  barge  for  toQs  due  before 
winding-up ;  and  see  also  as  to 
enforcing  a  necessaries  lien  in  case 
of  bankruptcy,  HaUiday  y.  Harris^ 
L.  R.  9  C.  P.  668. 
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Court  and  cannot  be  brought  before  it,  leave  must  be 
obtained  in  the  winding-up  to  prooeed  in  Admiralty.  An 
arrest  of  the  ship  by  the  Admiralty  Court  after  a  winding- 
up  order  has  been  made  is  void,  imless  leave  to  prooeed  in 
Admiralty  has  been  obtained  in  the  winding-up  {t). 

In  Ireland  an  injunction  to  restrain  an  Admiralty  action 

in  rem  was  refused  by  a  Court  of  Bankruptcy,  except  upon 

payment  into  Court  of  the  amount  of  the  claim  and  an 

undertaking  being  given  as  to  costs  {u). 

Whether  the        Though  it  has  not  been  expressly  so  held,  it  appears 

w^^S^eU  ^^^^  ^^^  ^^^  attaches  not  only  to  a  ship  that  strikes  and 

damage,  but    injures  another,  but  to  a  ship  by  the  negligent  navigation 

of  which  a  collision  is  caused  between  two  other  vessels  (x). 

By  virtue  of  10  &  11  Yict.  c.  27,  it  attaches  to  a  ship  that 

injures  a  pier  or  harbour  works  (^),  and  probably  it  attaches 

in  all  damage  cases  where  the  Admiralty  has  jurisdiction 

by  statute  (s) ;  but  not  where  the  plaintiflE  is  suing  the 

owner  of  the  carrying  ship  for  damage  to  his  goods  under 

the  provisions  of  24  Yict.  c.  10,  s.  6.    In  this  case  the  Act 

gives  a  right  against  the  ship,  but  no  lien  (a).    For  loss 

of  life,  since  no  action  lies  in  rem  (in/ray  p.  115),  there  is 

no  lien. 

Whether  the        It  has  not  been  expressly  decided  whether  the  lien  for 

ottol^M^hen  damage  attaches  in  cases  where  the  Admiralty  Court  has 

the  Admiralty  jurisdiction  Only  under  the  recent  statutes,  3  &  4  Vict. 

inriadioSm      0.  65  and  24  Vict.  c.  10.    If  the  collision  occurs  within 

by  statute       the  body  of  a  county,  or  if  one  ship  is  injured  by  the 

negligence  of  those  in  charge  of  another  ship,  without 

actually  being  in  contact  with  the  latter  (J),  the  wrong- 

t)  See  note  (0,  ant€f  p.  81.  (y)  TheMerU,  31  L.  T.  N.  S.  447. 

u)  In  re  T,  C,  Ir.  Rep.  11  Eq.  (c)  See  The  Clara  Killam,  L.  R. 

15i.    And  Bee  Thf  John  and  Mary,  3  A.  &  E.  161 ;  The  Sylph,  L.  R. 

Swab.  471.  2  A.  &  E.  24 ;  Ti^  Uhla,  3  Mar. 

[x)  See  The  SUters,  1  P.  D.  117  ;  Law  Caa.  O.  S.  148  ;  The  Chaae, 

The  WheaUheaf  and  The  Intrepide,  Stuarta'  (Canada)  Rep.  361. 

2  Mar.  Law  Cas.  O.  S.  292 ;  The  (a)  The  Pieve  Superiore,  L.  R.  5 

Induetrie,  L.  R.  3  A.  &  E.  303 ;  P.  C.  482. 

The  Etiergy,  ibid,  48 ;  The  Batavier,  (b)  As  in  The  Liduetrie,  L.  R.  3 

9  Moo.  P.  C.  C.  286  ;  The  Digby  A.  &  E.  303  ;  The  Energy,  ibid,  48; 

Grand,  Ad.  Ct.  April,  1884,  infra,  The  Sietere,  1  P.  D.  117  ;  and  cases 

p.  152.  cited  infra,  p.  101,  note  {J), 
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doing  ahip  may  be  sued  in  Admiralty  in  rem,  and  there 
are  strong  grounds  for  holding  that  in  these,  as  in  other 
oases  of  damage,  the  lien  attaches  {c).  But  it  is  not  in 
every  case  in  which  the  ship  may  be  sued  in  revi  that  the 
lien  attaches  {d) ;  and  there  are  cases  in  which  the  Ad- 
miralty Court  has  statutory  jurisdiction,  as  in  the  case 
of  damage  by  a  ship  to  a  pier  {e)y  and  certain  collisions 
within  a  county  (/),  in  which  it  does  not  appear  to  have 
been  expressly  decided  whether  the  lien  attaches  {g). 

It  has  been  held  that  the  liability  created  by  10  &  11 
Vict,  0.  27,  upon  the  owner  of  a  ship  that  injures  a  pier 
or  harbour  works,  and  upon  the  ship  herself,  involves  a 
maritime  lien  upon  the  ship  (A). 

A  ship  toU  be  released  after  arrest  upon  money  being 
paid  into  Court  or  bail  being  given  in  a  sum  sufficient  to 
satisfy  the  pluntifiE's  claim  or  to  the  amount  of  the  defen- 
dant's liability  (t).    In  such  a  case  the  money  in  Court, 


tiien  by 
statute,  in 
case  of  injnzy 
to  a  pier,  &c. 


Release  of 
ship  arrested 
upon  payment 
of  money  into 
Court,  or 
upon  bail 
being  given. 


(e)  The  Two  £Uens,  L.  R.  4  P.  C. 
161,  167  ;  The  Mary  Ann,  L.  R.  1 
A.  &  £.  S,  12.  In  America  it  has 
been  held  that  a  ship  may  recover 
in  Admiralty  the  value  of  an  an- 
chor and  duun  from  which  she  had 
to  slip  to  avoid  another  ship  driving 
towaras  her :  Th^  Ferkinsj  2  Mar. 
Law  Cas.  O.  S.  Dig.  648  ;  and  that 
no  lien  attaches  to  a  ship  for  damage 
to  a  bridge :  1  Parsons  on  Sh.,  ed. 
1869,  p.  632  ;  but  the  owner  of  a 
pier  improperly  built  in  a  fairway 
was  sued  in  Admiralty  for  damage 
to  a  ship  sunk  by  collision  with  it, 
no  question  being  raised  as  to  juris- 
diction: At  lee  V.  The  Faeket  Co., 
21  WaU.  389.  In  another  case  a 
ship  was  sued  in  Admiralty  for 
injury  caused  by  her  warp,  which 
was  negligently  stretched  across  a 
river:  McCord  v.  The  Steamboat 
Tiber,  6  Bissel,  409.  As  to  Admi- 
ralty jurisdiction  in  case  of  collision 
between  a  raft  and  a  ship,  see  The 
W,  T  Clark,  6  Bissel,  296.  By  the 
Supreme  Court  it  was  held  that  the 
owners  of  a  ship  from  which  fire 
had  been  communicated  to  a  ware- 


house on  shore  coxdd  not  be  sued  in 
Admiralty:  Th^  Fli/motUh,  Z  WsJl, 
20.  The  Royal  Court  of  Jersey  has 
held  that  personal  injury  caused 
by  the  breaking  of  a  ship's  warp  by 
improper  straining  is  not  within  its 
Amniralty  jurisdiction :  The  Ci/ff- 
nu8,  2  L.  T.  N.  S.  196. 

(d)  See  7%tf  FUve  Super  lore,  L,  R. 
6  P.  C.  482. 

(e)  As  in  The  Vhla,  3  Mar.  Law 
Cas.  0. 8.  148 ;  The  JSzeehior,  L.  R. 
2  A.  &  E.  268  ;  The  Albert  Edward, 
44  L.  J.  Ad.  49  ;  The  Maid  of  the 
Mitt,  21  W.  R.  310,  decided  under 
the  Court  of  Admiralty  (Ireland) 
Act,  1867,  s.  29. 

(f)  See  24  Vict.  c.  10,  s.  7. 

{ff)  See  The  Two  Ellens,  L.  R.  4 
P.  C.  161,  167. 

(A)  The  Merle,  31  L.  T.  N.  S.  447. 
This  case  was  overruled  upon 
another  point  in  Miver  Wear  Com" 
mistionera  v.  Adamson,  2  App.  Cas. 
743. 

(t)  As  to  the  mode  of  ascertaining 
the  amount  for  which  bail  is  to  be 
given,  see  Rosooe*8  Ad.  Pr.  2nd 
ed.  153,  seq. 
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or  the  axnoTint  of  the  bail,  takes  the  place  of  the  ship,  as  a 
*  security  for  what  may  be  recovered  in  the  action,  and  the 
ship  herself  is  free  {k).  Though  it  has  been  held,  where 
the  amount  for  which  bail  was  given  was  insufficient  to 
provide  for  damages  and  costs,  that  the  ship  may  be 
re-arrested  to  satisfy  the  claim  for  costs  (/),  it  is  doubtful 
whether  a  re-arrest  to  satisfy  damages  where  the  amount 
of  the  bail  is  insufficient,  would  be  allowed  (m).  Where 
bail  is  given  in  an  amount  beyond  the  owner's  statutory 
liability,  the  sum  recoverable  is,  nevertheless,  limited  to 
the  statutory  amount  (n).  Where  excessive  bail  is  required 
the  amount  will  be  moderated  upon  an  application  to  the 
Court  (o). 

Bail  given  in  the  Admiralty  Division  may  be  enforced 
by  the  Court  of  Appeal  {p). 

Where  after  judgment  in  a  damage  action,  in  which 
bail  for  an  insufficient  amount  had  been  given  and  the 
ship  released,  judgment  was  given  against  the  same  ship 
in  an  action  for  necessaries,  and  the  ship  was  sold  in  the 
necessaries  action  and  the  money  paid  into  Court,  it  was 
held  that  the  plaintiffs  in  the  damage  action  could  not  be 
paid  out  of  the  proceeds  of  the  sale  of  the.  ship  to  the 
prejudice  of  the  claimants  in  the  necessaries  action  (q). 

The  assignee  of  a  lien  for  repairs  is  entitled  to  enforce 
his  right  against  the  ship,  notwithstanding  a  composition 
deed  executed  by  the  assignor  after  the  arrest  of  the  ship ; 
and  although  at  the  date  of  the  assignment  the  ship  was 


{k)  See  Bosooe's  Ad.  Pr.  2nd  ed. 
152,  166.  As  to  security  for  costs 
bj  plaintiff  where  ship  is  not 
arrested,  see  The  Alne  Solrne,  47 
L.  T.  N.  S.  809 ;  24  Vict.  c.  10, 
s.  34.  As  to  the  proper  mode  of 
obtaining  judgment  where  there 
is  defamt  of  appearance,  see  The 
Avenir,  9  P.  D.  84. 

(0  The  Freedom,  L.  R.  3  A.  &  E. 
496. 

(fft)  The  Kalamazoo,  15  Jur.  885 ; 
The  Volant,  1  W.  Rob.  383 ;  The 


Temiseortata,  2  Sp.  E.  &  A.  208. 

(»)  TheDuchesse  de  Brabant,  Sw. 
264 ;  The  Chieftain,  82  L.  J.  Ad. 
106  ;  The  Staffordshire,  L.  R.  4  P. 
G.  194. 

(o)  Owen  V.  Th^  Frovidenee,  Ad. 
Ct.  1766,  Sir  W.  Burrell's  Re- 
ports  of  Cases  in  the  Admiralty 
Ck>urt,  a  transcript  of  which  is  in 
the  possession  of  the  writer. 

(p)24  Vict.  c.  10,  s.  33. 

iq)  The  Talk,  4  Asp.  Mar.  Law 
Cas.  592. 
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not  under  airest,  and  the  right  of  the  aasignor  was  inchoate 
only  (r).  It  seems  that  the  right  of  an  assignee  of  a  lien 
for  damage  would  be  the  same. 

The  lien  for  damage,  which,  we  have  seen,  attaches  at  DiBcharge  of 
the  instant  of  collision  (s),  adheres  to  the  ship  until  it  is  ^  ^' 
discharged  by  being  satisfied,  by  laches  {t)y  or  in  any  other 
way  in  which  by  law  it  may  be  discharged  (u).  It  seems 
that  it  may  be  enforced  after  the  death  or  bankruptcy  of 
the  wrongdoer,  or  of  the  person  liable  at  law  for  the  acts 
of  the  wrongdoer,  and  that,  in  the  absence  of  laches,  it  is 
not  barred  by  the  Statute  of  Limitations  or  by  lapse  of 
time  (x). 

From  the  above  statement  as  to  the  nature  of  the  mari- 
time lien  for  damages,  it  will  be  seen  that  proceedings 
against  the  ship  in  Admiralty  provide  the  sufferer  by 
collision  with  a  remedy  in  many  cases  where  he  would 
otherwise  be  without  redress;  as  where  the  owners  of  the 
wrongdoing  ship  are  resident  abroad,  dead,  or  bankrupt, 
or  for  other  reasons  cannot  be  sued  personally. 

The  question  referred  to  above  (y)  has  arisen  in  seve-  "Wlietlier  the 
ral  oases, — namely,  whether  the  ship  may  be  liable  in  ^ablewSere 
proceedings  in  rem  where  the  collision  is  not  caused  by  the  the  owner  is 
fault  of  the  owner  or  his  agents,  and  where,  consequently, 
he  could  not  be  made  liable  at  law.    In  some  recent  cases 
the  liability  of  the  ship  and  the  responsibility  of  the 
owners  have  been  spoken  of  by  the  Privy  Council  as  if 
they  were  always  concurrent  (2).    And  in  a  case  before 


(r)  Th0  TTaspj  L.  R.  1  A.  &  E. 
367.  Ab  to  asmg^iimeiit  of  the  lien, 
see  The  Merle,  31  L.  T.  N.  S.  447  ; 
The  yew  Eagle,  4  Not.  of  Gas.  426  ; 
The  Jattet  Wilton,  Swab.  261 ;  The 
Louisa,  6  Not.  of  Gas.  631. 

{$)  The  Bold  Bueeleugh,  7  Moo. 
?.  G.  C.  267 ;  The  Mary  Ann,  L.  B. 
1  A.  &  E.  8,  11. 

(()  SeQ  per  Hellish,  L.J.,  The 
Two  Mlena,  L.  R.  4  P.  G.  161, 
169. 

(fi)  It  is  discharged  by  sale  of  the 


rounder  process  of  the  Gourt:  The 
Saracen,  2  "W.  Rob.  451  ;  by  pay- 
ment and  acceptance  of  the  amount 
of  the  claim:  The  William  Money,  2 
Haff.  136 ;  or  by  acceptance  of 
bail,  whether  the  amount  of  bail  is 
sufficient  to  recompense  the  sufferer 
or  not:  The  Kalamazoo,  16  Jur.  886 ; 
auprft,  p.  84. 

(jr)  See  ;^r  Mellish,  L.J.,  L.  R. 
4  P.  C.  170. 

(v)  Supra,  p.  73. 

(z)  The  J)iana,  Stuart  y.  leemon* 


86 


LIABILITY  FOR  DAMAGES. 


Ship  in  hands 
of  agent  for 
Bale. 
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charter. 


the  Court  of  Appeal  it  was  expressly  said  that  "the 
liability  to  compensate  must  be  fixed  not  merely  on  the 
property  but  on  the  owner  through  the  property"  (a).  On 
the  other  hand  there  are  several  decisions  in  Admiralty 
holding  the  ship  liable  where  the  owner  could  not  be  sued 
at  law  (J). 

Where  a  yadit  was  placed  by  her  owners  in  the  hands 
of  an  agent  for  sale,  and  whilst  in  his  possession,  and 
owing  to  his  negligence  in  not  striking  her  top  gear,  she 
drove  from  her  moorings  and  injured  another  ship,  it  was 
held  that  the  yacht  was  liable.  The  proceedings  being  in 
renij  Dr.  Lushington  said  that  the  common  law  doctrine 
as  to  the  non-liability  of  her  owner  for  the  negligence  of 
an  independent  oontrau^tor  had  no  application  (c).  At 
common  law  the  owner  would  not  be  liable  in  such  a 
case  ((/). 

Where  a  vessel  was  chartered  to  the  French  Govern- 
ment, and  whilst  in  tow  of  a  steamship,  which  the  char- 
terers ordered  her  to  employ,  by  the  fault  of  the  steam- 
ship, went  foul  of  a  third  vessel,  Dr.  Lushington  held  that, 
the  proceedings  being  in  rem,  the  maritime  lien  for  damage 
attached,  notwithstanding  any  prior  contract  between  the 
owner  and  a  third  party.  "It  is  impossible,"  he  said, 
"  that  because  a  person  has  entered  into  a  voluntary  con- 


ffer,  4  Moo.  P.  C.  0.  11,  19;  The 
Amaliay  I  Moo.  P.  C.  0.  N.  S.  471, 
484  ;  The  Halley,  L.  R.  2  P.  C. 
193  ;  The  Orient^  3  P.  C.  696,  703  ; 
The  M,  Moxham,  1  P.  D.  107. 

(a)  Per  Brett,  L.J.,  The  FarU' 
ment  Beige,  6  P.  D.  197,  218. 

(b)  Besides  the  cases  mentioned 
below,  it  was  so  held  in  The  Hep- 
time  the  Seeofidf  1  Dods.  Ad.  467  ; 
and  The  Girolatno,  3  Hag.  Ad.  169, 
where  the  vessel  was  condemned 
for  the  fault  of  a  compulsory  pUot. 
These  decisions  were,  noweyer,  not 
followed  in  subscauent  cases:  see 
The  JProtectory  1  W.  Rob.  46 ;  The 
Maria,  ibid.  95.    In  The  Druid,  I 


W.  Rob.  391,  Dr.  Lushington  said 
that  the  liability  of  the  ship,  and 
the  responsibility  of  the  owners, 
were  convertible  terms.  Whether 
this  dictum  is  to  be  understood  as 
referring  to  ihepro  hdc  vice  owner 
or  to  the  general  owner,  its  aocn- 
racy  in  law  seems  to  be  equally 
doubtful. 

(c)  The  Muby  Queen,  Lush.  266 ; 
see  also  The  Orient,  L.  R.  3  P.  C. 
696. 

(d)  See  per  Blackburn,  Jiiver 
Wear  Commiesiouert  v.  Adamsoftj  2 
App.  Cas.  743,  768 ;  Eglington  v. 
yormany  46  L.  J.  Ex.  657. 
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tract  by  whicli  he  is  finally  led  into  mischief,  that  that  can 
lelieye  him  from  making  good  the  miBohief  which  he  has 
done."  And  he  said  that  this  was  the  case  though  the 
ship  has  been  demised  by  the  owner  to  another  who  has 
the  appointment  of  the  master  and  crew  {e). 

The  case  here  anticipated  by  Dr.  Lushington  recently 
came  before  Sir  B.  Phillimore,  and  was  decided  in  ac« 
cordance  with  the  above  opinion  of  Dr.  Lushington. 
In  The  Lemington  (f)  the  vessel  was  chartered  by  her 
owners  to  a  person  upon  terms  by  which  the  charterer  had 
the  sole  and  absolute  management  of  her  and  the  appoint- 
ment of  her  crew.  The  charterer  was  to  pay  all  expenses 
connected  with  the  ship,  and  her  owners  were  to  receive 
one-fifth  of  her  gross  earnings.  It  was  held  that  the  ship 
was  liable  in  proceedings  in  rem.  Sir  B.  Phillimore 
said: — 

"A  vessel  placed  by  its  real  owners  wholly  in  the 
control  of  charterers  or  hirers,  and  employed  by  the  latter 
for  the  lawful  purposes  of  the  hiring,  is  held  by  the 
charterers  as  pro  hdc  rice  owners.  Damage  wrongfully 
done  by  the  res  while  in  possession  of  the  charterers  is 
therefore  damage  done  by  the  owners  or  their  servants, 
although  those  owners  may  be  only  temporary.  Yessels 
suffering  damage  from  a  chartered  ship  are  entitled,  primd 
faciej  to  a  maritime  lien  upon  that  ship,  and  look  to  the 
res  as  a  security  for  the  restitution.  I  cannot  see  how  the 
owners  of  the  res  can  take  away  that  security  by  having 
temporarily  transferred  the  possession  to  third  pcurties.  A 
maritime  lien  attaches  to  a  ship  for  damage  done  through 
the  negUgence  of  those  in  charge  of  her,  in  whosesoever 
possession  she  may  be,  if  that  damage  is  inflicted  by  her 
whilst  in  the  course  of  her  ordinary  and  lawful  employ- 
ment, authorised  by  her  owners.     Whether  the  damage  is 

{e)  The  Txcottderaga^   Swab.  Ad.       o-vmer  is  strongly  marked  in  French 
215.    The  llabUity  of  the  ship  as      law  ;  see  t/i/ra,  p.  188. 
distinguished   from   that   of    the  (/)  2  Asp.  liar.  Law  Gas.  475. 
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done  through  the  default  of  the  servants  of  the  actual 
owners,  or  of  the  servants  of  the  chartered  owners,  the  res 
is  equally  responsible,  provided  that  the  servant  making 
default  is  not  acting  unlawfully  or  out  of  the  scope  of  his 
authority"  (g). 

The  liabiKty  of  the  owner  in  this  case  has  been  com- 
pared to  that  of  the  holder  of  a  bottomry  bond  executed 
before  a  collision  for  which  the  ship  is  in  fault.  In  such 
a  case  the  damage  lien  takes  precedence  of  the  bottomry 
lien.  The  bondholder  is,  "so  to  speak,  a  part  owner  in 
interest  at  the  date  of  the  collision,  and  the  ship  in  which 
he  and  others  are  interested  is  liable  to  its  value  at  that 
date  (of  the  collision)  without  reference  to  his  daim  "(A). 

Having  regard  to  the  above  decisions  there  seems  no 

doubt,  notwithstanding  dicta  to  the  contrary,  that  a  person 

injured  by  a  collision  can  in  some  cases  recover  against  the 

owner  of  the  ship  that  has  done  the  damage  by  proceedings 

in  Admiralty  in  rem  where  he  could  not  recover  at  common 

law. 

The  liability        In  America  the  liability  of  the  ship,  as  distinguished 

dLtingSid*  ^^^  t^e  V^T^onsl  liabUity  of  the  owner,  has  been  carried 

from  the         further  than  it  has  ever  been  carried  by  the  Courts  of  this 

A^CTi(5an        country.    In  a  case  before  the  Supreme  Court  (t),  Story,  J., 


law. 


(^)  See  also  The  Emily ^  67  L.  T.  mercial,  par  P.  Bravard  Veyridres, 

214,  where  a  barge,  worked  by  the  7th  ed.  par  Gh.  Demangeat,  p.  343. 

hirer's  servants,  and  not  by  the  In  America  the  ship  is  liable  by 

owner  or  his  servants,  was  held  Act  of    Congress  of  3rd  Mardi, 

snbj  ect  to  arrest ;  cf .  also  Th€  JPhebe,  1851;  and  the  charterer  who '  *  mans, 

Ware,  263.  The  charterer  of  a  ship  yiotuals   and   navigates"   her   is 

in  the  situation  of  2'he  Zemington,  deemed  to  be  pro  hdc  vice  owner. 

supra f  p.  87,  is  held  to  be  entitled  Upon   the  question    whether  the 

to  owner's  salvage  reward:    The  owners  of  Uie  chartered  ship  are 

Scoittj  L.  B.  3A.&E.512;  but  the  liable  in  Admiralty  proceedings  in 

actual  owner  is  entitled  to  owner* s  rem  for  "torts  committed  by  the 

salvage,    where,    notwithstanding  ship "    the    Supreme    Court   was 

the  charter,  the  ship  remains  in  his,  equally   divided :    T?i&rp  v.  JETam- 

or  his  agent's,  possession :  The  Col-  mondy  12  Wall.  408:  and  see  The 

lier,  L.R.  1  A.  &E.  83 ;  The  Waterloo,  Clarita  and  The  Clara,  23  Wall,  h 

2  Dods.  Adm.  433.     In  France  it  (A)  jP«- Parke,  B.,  The  Bold  Buc 

seems  that  a  f  hip  in  the  position  of  clenghy  7  Moo.  F.  C.  C.  267,  285. 

The    Lemiiigton    is    liable    to    the  (t)  TheMalekAdhei^2'H.Gw,2\(i, 


sufferer  by  collision  as  *^g^arantie      234. 
spedale : ''  Manuel  de  Droit  Com- 
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quoted  with  approval  the  following  passages  from  a  judg- 
ment of  Marshall,  C.J. : — ^^  This  is  not  a  proceeding 
against  the  owner ;  it  is  a  proceeding  against  the  vessel 
for  an  offence  committed  by  the  vessel/'  And  again, 
quoting  from  another  case,  he  says : — "  The  thing  is  here 
primarily  considered  as  the  offender,  or  rather  the  offence 
is  primarily  attached  to  the  thing.''  This,  it  will  be 
obeerved,  is  not  the  view  taken  by  the  Courts  in  England. 

An  instance  of  the  ship  being  affected  by  the  fault  of  Instance  of 
those  on  board,  for  which  her  owners  are  not  liable  at  law,  aflectef  by™^ 
occurs  where  a  collision  is  caused  by  the  fault  of  both  the  fault  of 
fihips,  and  the  fault  of  one  of  them  is  the  fault  of  her  wMoh  the 
compulsory  pilot.     In  this  case  her  owners  can  recover  ^^^J^i,i|^*^ 
half,  but  only  half,  their  loss  against  the  other  ship  and 
her  owners  {k).    The  fault  of  the  pilot  affects  the  ship  to 
this  extent — that  it  brings  into  operation  the  rule  as  to 
division  of  loss ;  but  it  would  seem  not  to  be  contributory 
negligence  such  as  would  affect  the  owners  at  law  (l). 

By  the  maritime  law  as  admimstered  in  the  Admiralty  Ships  and 
of  this  country  the  owners  of  a  ship  that  negligently  by  r^jit^e^ 
damages  another  on  the  high  seas  are  liable  for  the  negli-  ^^  ^ot 
genoe  of  their  servants  on  board  such  ship,  and  the  damage  caufied  by  her 
lien  attaches  to  the  ship.     Thus  Lord  Stowell,  in  T/te  negligent 

*  .  ,  navigation. 

Dundee  {m)y  said  that  ^'  negligent  navigation  causing 
damage  to  another  ship  the  maritime  law  considers  as  a 
dereliction  of  bounden  duty,  entitling  the  sufferer  to  repa- 
ration in  damages.  The  ancient  general  law  exacted  a  full 
compensation  out  of  all  the  property  of  the  owners  of  the 
guilty  ship,  upon  the  common  principle  applying  to  per- 
sons undertaking  the  conveyance  of  goods  (»),  that  they 
were  answerable  for  the  conduct  of  the  persons  whom  they 

(Is)  The  Hector,  8  P.  D.  218.  thing  likely  to  do  mischief,  unless 

(/)  See    Spaigkt  v.   Tedeastle^   6  attention  and  vigilance  is  used  by 

App.  Cas.  217.  those  who  manage  it,"  per  Lord 

(m)  2  Hag^  120.  Blackburn,  Stoomvaart  Maatsehappy 

(«)  "I  eboold rather  say  under-  Nederland  v.  P.  and  0.  Steam  iN'inn- 

taldbag  the  management  of  any-  ffatioti  Co.,  7  App.  Gas.  796,  812. 
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Neither  ship 
nor  owners 
liable  for 
fault  of  a 
oompnlflory 
pilot. 


employed,  and  of  whom  the  other  parties  who  suffered 
damage  knew  nothing,  and  over  whom  they  had  no  con- 
trol. To  this  rule  our  own  country  conformed"  (w).  It  is 
the  maritime  law,  and  not  the  law  of  the  flag,  that  governs 
in  such  a  case.  Thus,  where  the  owners  of  cargo  on  board 
a  ship  sailing  under  the  Dutch  flag  sued  the  owners  of 
another  Dutch  ship  for  loss  of  cargo  in  a  collision  on  the 
high  seas  caused  by  the  fault  of  the  latter  ship,  it  was 
held  that  the  Dutch  law  (by  which,  it  was  alleged,  the 
owners  of  the  wrongdoing  ship  were  not  liable)  was  not 
applicable  to  the  case  (o). 

In  a  case  recently  before  the  Admiralty  Division  the 
question  arose  whether,  where  two  foreign  vessels  were  in 
collision  at  the  mouth  of  a  Spanish  river,  proceedings  tn 
rem  could  be  taken  against  one  of  them  in  the  English 
Admiralty,  it  being  alleged  that  by  Spanish  law  the  ship- 
owner is  not  answerable  for  the  wrongful  acts  of  those  in 
charge  of  his  ship.  No  decision  was  arrived  at,  the  case 
going  off  upon  a  point  of  pleading  {p).  The  suggestion 
that  the  law  of  the  place  where  the  collision  occurred  is  to 
prevail,  and  is  to  exclude  the  damage  lien  which  the 
English  Admiralty  has  always  held  to  be  created  by  the 
general  maritime  law,  is  a  novel  one,  and  would  probably 
not  prevail  (j). 

Notwithstanding  some  early  decisions  to  the  contrary  (r), 
it  is  now  settled  that  where  a  collision  is  caused  by  a  pilot 
placed  in  charge  of  a  ship  by  the  law,  the  fault  of  the 
pilot  does  not  affect  the  ship  so  as  to  make  her  liable  in 
Admiralty,  nor  are  the  owners  answerable  for  the  pilot's 
negligence  at  law.  It  must  not,  however,  be  assumed  that 
the  pilot's  negligence  can  under  no  circumstances  affect 


(n)  See  also  The  Ticonderoga, 
Swab.  216  ;  Thelfellona,  3W.  Bob. 
16  ;  The  Lion,  6  P.  D.  148. 

(o)  Chartered  Mercantile  Bank  of 
India,  London,  and  China  t.  Nether-' 
lands  India  Steam  Navigation  Co,^ 
10  Q.  B.  D.  621. 


{p)  The  Maehin,  Ad.  Gt.  Kor. 
1884. 

(q)  See  further  as  to  the  law 
applicable  in  such  a  case,  below, 
pp.  212,  214. 

(r)  See  infra,  p.  218,  note  (/). 
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the  sliip.  We  shall  see  that  the  rule  of  division  of  loss 
applies  where  the  fault  on  the  part  of  the  ship  is  that  of 
her  compulsorj  pilot  («) ;  and  in  the  following  cases  it 
appears  to  have  been  held  that  a  tug  may  be  liable  for 
the  fault  of  the  pilot  of  the  tow. 

In  The  Mary  (t)  it  was  held  that  a  tug  towing  a  ship  in 
charge  of  a  compulsory  pilot  was  liable  for  a  collision 
between  the  tow  and  a  third  ship  caused  entirely  by  the 
tug  acting  in  obedience  to  the  orders  of  the  pilot,  and 
without  negligence  on  her  own  part  or  on  the  part  of  the 
officers  or  crew  of  the  ship  in  tow.  In  this  case,  however, 
the  tug  was  herself  in  fault,  so  that  the  decision  as  to  the 
liability  of  the  tug  for  the  pilot's  negligence  was  im- 
necessary. 

Where  a  collision  between  a  ship  in  tow  and  a  pier  was 
caused  by  an  improper  alteration  in  the  course  of  the  tug, 
without  orders  from  her  tow,  which  was  in  charge  of  a 
oompulsory  pilot,  it  was  held  that  the  tow  was  liable. 
But  here,  also,  it  would  seem  that  the  owners  of  the  tow 
would  be  liable  at  common  law ;  for  it  was  the  duty  of 
the  tug  to  keep  clear  of  the  pier,  even  though  the  pilot 
gave  no  orders  (u).  The  general  question  of  liability, 
when  one  of  the  ships  is  in  tow,  is  considered  in  another 
chapter  (Ch.  VI.). 

Where  proceedings  had  been  taken  in  rem  in  Admiralty,  Common  law 
and  the  amount  realised  by  the  sale  of  the  ship  was  not  ac*iojimay  ^ 

1  /»  .  111.  Bupplemented 

sufficient  to  recompense  the  sufferer,  it  was  held,  previously  bj  aotion  in 
to  the  passing  of  the  Judicature  Acts,  that  he  could  bring  ^^i^  ^^ 
his  action  at  law  for  the  residue  of  his  loss  (x) ;  and  it 
would  seem  that  now  he  could  bring  such  an  action  against 
the  shipowner  in  person  in  the  Admiralty  as  well  as  in 

(»)  See  The  Hector^  ir^fa^  p.  158.  of  a  oompulsory  pilot,  infray  p.  227. 

(t)  The  Mary,  41  L.T.N.  8.  361.  (x)  Kelson  t.  Couchy  16  0.  B.  N. 

(u)  The  Sinquasi,  6  P.  D.  241 ;  S.  99 ;   The  Bold  Btuxkttgh,  7  Moo. 

lee  farther  as  to  the  duty  of  the  P.  G.  G.  267  ;  The  Orient,  L.  B.  3 

tog,  tif/rff,  p.  199 ;  and  as  to  the  P.  G.  696,  702  ;  The  Pet^  20  L.  T. 

owners  not  being  liable  for  the  fault  K.  S.  961. 
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the  Queen's  Bench  Division.  Vice  vers&y  an  action  may 
be  brought  in  rem  for  damages  which,  owing  to  the  in- 
solvency of  the  defendant,  could  not  be  recovered  at 
law(^).  If  the  owner  of  the  ship  arrested  appears  and 
defends  the  action,  he  may  be  compelled  to  pay  costs  (y), 
beyond  the  value  of  the  ship  and  freight,  or  the  amount 
of  his  bail  bond.  Whether  an  excess  of  damages  can  be 
so  recovered  is  doubtful  (z).  But  to  an  action  in  rem 
proceedings  in  perso)iam  for  the  like  purpose  cannot  be 
engrafted  (a).  Nor,  if  the  ship  has  been  released  on  bail 
which  proves  to  be  insufficient,  can  a  subsequent  action  in 
personam  be  instituted  in  Admiralty  (b). 
Judgment  at  A  verdict  and  judgment  at  law,  that  one  of  two  ships, 
pleaded  in  B.,  is  in  fault  for  the  collision,  and  that  her  owners  are 
Admiralty,  liable  to  the  owners  of  the  other  ship.  A.,  for  their  loss,  is 
no  bar  to  subsequent  proceedings  in  rem  against  A.,  by 
the  owners  of  B. ;  nor  can  they  be  pleaded  or  given  in 
evidence  in  the  Admiralty  action  (c).  But  a  plaintiff  who 
has  been  unsuccessful  on  the  merits  at  law  ((/),  or  who  has 
received  payment  of  the  sum  for  which  he  obtained  judg- 
ment (^),  cannot  afterwards  proceed  against  the  ship  in 
Admiralty  for  the  same  collision  ;  nor  would  he  be  allowed 
to  sue  in  Admiralty  and  at  law  at  the  same  time  for  the 
same  collision  (/).    Where  at  law  the  defendant  pleaded 

(:r)  Th^  John  and  Maty,  Swab.  See,  howerer,  l%e  Ann  and  Mary^ 

Ad.  471 ;    The  Bengal^  ibid,  468 ;  2  W.  Bob.  189,  where  it  seems  to 

The  DemetriuSf  41  L.  J.  Ad.  69.  have  been  considered  that  a  yerdict 

(p)  The  John  J)unHt  1  W.  Rob.  at  law  might,  under  some  circnm* 

169 ;  The  Freedom^  L.  B.  3  A.  &  stances,  be  material. 

£.  496.  (d)  See    The  GrirfswaJd,   Swab. 

{z)  See  The  Kalamazoo,    15  Jur.  Ad.  430,  435. 

885 ;  The  Zephyr^  2  Mar.  Law  Cas.  (e)  The  Orient,  L.  R.  3  P.  C.  696. 

O.  S.  146  ;  The  Freedmn,  ubi  supra.  {/)  The  John  and  Mary^  Swab. 

(a)  The  Hope,   1  W.  Rob.  154;  Ad.  471.     But  if  the  remedy  at 

The  BotcerBfield,  6  Asp.  M.  L.  C.  law  is  insufficient,  he  may  proceed 

265.    In  the  last  century  the  ship  in  both  actions;  and  an  action  in 

and  her  master  were  commonly  sued  personam  cannot  be  pleaded  in  bar 

together.  of  an  action  in   rem:    The   Bold 

ib)  The  Kalamasoo,  16  Jur.  886.  Buccleugh,  7  Moo.  P.   C.  0.  267, 

\e)   The  Clarence^  1  Sp.  E.   &  A.  286 ;    The  Orient,  L.  R.  3  P.   C. 

206  ;  The  Friends,  4  Moo.  P.  C.  C.  696.    A  mortgagee  may  pursue  aJl 

314,  321 ;  The  Velocity,  L.  R.  3  P.  his  remedies  at  once :   Fisher  on 

0.  44  ;  The  Calypso,  Swab.  Ad.  28.  Mortgages,  3rd  ed.  321. 


DAMAGE  BY  SUNKEN  SHIP. 


93 


that  the  Admiralty  Court  had  decided  upon  the  merits  in 
his  favonry  it  was  held  that  the  plea  was  bad,  as  it  did  not 
show  tliat  the  Admiralty  Court  had  jurisdiction  (A). 

Before  tlie  Judicature  Acts  the  right  of  set-oflE  appears  Set-ofP  and 
to  have  existed  in  Admiralty  only  in  actions  for  wages  (t).  in  Admiralty. 
Under  the  existing  Rules  of  the  Supreme  Court,  1883  (A), 
the  right  is  greatly  enlarged.  In  damage  actions  it  is  the 
constant  practice  for  the  defendant  to  counter-claim  for 
injuiy  to  his  own  ship  ;  and  it  will  be  seen  below  (/)  that 
where  both  ships  are  held  to  have  been  in  fault  the 
judgment  goes  for  the  difference  between  half  the  losses 
suffered  by  the  two  ships  respectively. 

Owners  are  not  liable  for  damage  caused  by  a  ship  which  Liability  for 
they  have  abandoned,  if  the  abandonment  was  justifiable,  ahip*^^* 
But  if  the  abandonment,  though  necessary  for  the  safety  of  ®?^',°' , 
those  on  board,  was  the  result  of  negligence  for  which  the 
owner  is  responsible,  it  seems  that  he  remains  liable  not- 
withstanding the  abandonment  (m).      So  long  as  a  ship 
remains  in  the  owner's  possession  he  is  liable  for  damage 
to  another  ship  striking  her,  though  she  is  sunk  or  ashore, 
if  such  damage  was  caused  by  the  absence  of  proper  lights 
or  precautions  on  his  part. 

It  is  the  duty  of  those  in  charge  of  a  vessel  sunk  in  a 
fairway  to  mark  her  position  with  a  buoy  (n),  and  if  in  a 
tideway  with  a  buoy  that  will  watch  (o).  But  if  he  proves 
that  the  wreck,  though  unlit,  was  so  through  no  negli- 
gence on  his  part,  he  is  not  liable.  Thus,  in  a  recent 
ease  (/>),  it  being  proved  that  notice  of  the  wreck  had  been 


(A)  ffarrU  t.  Willis,  15  C.  B. 
710. 

(i)   The  Don  FraneitcOy  Lash.  468. 

(*)  Ord.  XXI. 

iC)  P.  155. 

(m)  Brown  v.  Malfet,  5  C.  B. 
599 ;  JFAiU  t.  Crisp,  10  Ex.  312. 
These  cases  were  decided  on  de- 
murrer, and  some  doubt  was  thrown 
upon  them  in  The  Douglas,  7  P.  B. 
151.  See  also  Rex  t.  Watts,  2  Esp. 
675 ;  White  t.  Phillips,  15  C.  B.  N. 
S.  245;  Dime9  v.  Petle^,  16  Q.  B. 


276.  By  abandoning  to  his  in- 
surers, the  owner  of  a  ship  sunk  so 
as  to  obstruct  a  harbour  does  not 
escape  liability  for  payment  of  the 
expenses  of  raising  the  ship  under 
10  &  11  Vict.  c.  27,  s.  56 ;  Egling- 
ton  V.  Norman,  46  L.  J.  Ex.  557. 

(»)  Harmond  v.  Pearson,  1  Camp. 
515 ;  Hancock  y.  York,  ^c.  Railway 
Co.,  10  0.  B.  348. 

(o)  See  Joliffe  v.  Wallasey  Local 
Board,  L.  R.  9  C.  P.  62. 

{p)  The  Douglas,  7  P.  D.  151. 
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given  to  the  river  authority  having  power  to  remove 
wrecks,  it  was  held  that  the  owner  was  not  liable  for  a 
collision  caused  by  the  v^rreok  being  unlit.  In  America  it 
has  been  held  that  no  liability  attached  to  a  tug  for 
damage  caused  to  a  third  ship  by  her  tow,  which  had 
been  sunk  without  fault  on  the  part  of  the  tug  (q). 

The  liability  of  a  dock,  harbour,  or  river  authority  with 
power  to  remove  wrecks  for  damage  by  a  wreck  is  con- 
sidered in  the  next  page. 

The  principle  which  exempts  a  ship  and  her  owners 
from  liability  where  the  damage  results  entirely  from  the 
negligence  of  a  compulsory  pilot  in  charge  of  her,  applies 
equally  where  the  ship  is  being  navigated  under  the  orders 
of  a  dock  or  harbour-master  empowered  by  the  Legisla- 
ture to  direct  the  movements  of  vessels  vrithin  his  dock  or 
harbour  (r).  In  such  cases  the  dock  or  harbour-master  is 
liable ;  and  the  dock  or  harbour  authority  would,  it  seems, 
also  be  liable  to  the  whole  extent  of  its  assets  («).  The 
liability  would  be  the  same,  whether  the  dock  or  harbour 
authority  was  a  corporation  or  body  trading  for  profit,  or 
whether  it  merely  had  power  to  levy  tolls  and  apply  them 
towards  the  maintenance  and  improvement  of  the  dock  or 
harbour  (t).  Thus,  for  a  collision  caused  by  the  improper 
influx  or  withdrawal  of  water  from  a  dock,  improper 
berthing  of  ships,  negligence  of  a  dock-master  in  regula- 
ting the  movements  of  a  vessel  in  the  dock,  full  damages 
might,  it  seems,  be  recovered  against  the  proprietors  or 
trustees  of  the  dock(^).  Such  would  appear  to  be  the 
law ;  but,  so  far  as  the  vmter  is  aware,  in  no  reported  case 
has  the  question  arisen.     It  may  be  contended  that  the 


(q)  The  Siran^  3  Blatchf .  285. 

(»•)  See  The  Ctjnthia,  2  P.  D. 
62;  The  Excehior,  L.  R.  2  A, 
&  E.  268.  In  Edwards^  Robert- 
ton  ^  Co.  V.  Falmouth  Harbour 
OommissionerSy  The  Jihoeina,  10  P. 
D.  24,  it  was  assumed  that  the 
harbour  authority  was  liable. 


(«)  The  statutory  limitation  of 
liability  not  applying  in  such  a 
case ;  see  infra,  pp.  172,  182. 

(t)  See  Mersey  Docks  and  Harbour 
Board  v.  Gibbs,  L.  R.  1  H.  L.  93 ; 
The  Excelsior,  L.  R.  2  A.  &  E.  268, 
270. 
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principle  of  the  decision  in  Mersey  Docks  and  Harbour 
Board  v.  Gihbs  {u)  does  not  go  the  length  here  suggested. 
The  negligence  in  that  case  consisted  in  the  omission  to 
remoTe  a  mudbank  npon  which  the  ship  of  the  plaintiff 
grounded,  and  thereby  received  injury.   It  may  be  thought 
that  negligence  of  a  dockmaster  causing  a  collision  is  of  a 
different  char^ter,  and  that  the  same  result  as  to  the  lia- 
bility of  his  employers  would  not  follow  {x).     But  the 
opinion  of  the  judges  in  Mersey  Docks  and  Harbour  Board 
V.  GibbSj  delivered  by  Blackburn,  J.,  does  not  suggest  any 
such  distinction,  and  it  is  submitted  that  there  is  none. 
In  the  case  of  a  corporation  having  its  liabilities  defined 
or  limited  by  statute,  or  of  unpaid  trustees  of  a  navigable 
river,  having  no  power  to  levy  tolls,  the  result  would  be 
different  (^). 

It  is  doubtful  whether  harbour  and  lighthouse  autho- 
rities, having  power  under  40  &  41  Vict.  c.  16,  to  remove 
vessels  sunk  in  harbours  or  waters  within  their  jurisdiction, 
are  liable  for  injury  sustained  by  a  vessel  striking  against 
a  wreck  which  they  have  neglected  to  remove.  In  The 
Douglas  («),  Brett  and  Gotten,  L. JJ.,  suggested  that  they 
might  be  liable  in  such  a  case ;  but  in  a  subsequent  case, 
Kay,  J.,  declined  to  follow  this  suggestion  ;  though  upon 
other  grounds  he  held  that  in  the  case  before  him  the 
harbour  authority  was  liable. 

The  case  (a)  was  as  follows : — By  a  local  Act  (26  &27  Vict. 
0.  Ixxxix.)  the  harbour  of  Barrow  was  vested  in  the  Fumess 
Bailway  Company;  and  powers  were  given  to  the  company 
to  levy  rates  within  the  limits  of  the  harbour,  and  to  buoy 
the  harbour  and  the  Piel  channel  leading  thereto.  By  a  sub- 
sequent Act  (42  &  43  Vict.  c.  cxlvi.)  it  was  provided  that  a 
moiety  of  the  light  dues  payable  by  vessels  using  the  har- 
bour i^ould  be  applied  in  (amongst  other  purposes)  buoying 

(«)  L.  B.  1  H.  L.  93.  4  Ex.  D.  116. 

.   (f)  See  MeUalf  y.  Hetherinfftotty  {z)  7  P.  D.  151. 

5  H.  &  N.  719.                  .  {a)  Dormant  v.  Fumess  Rail,  Co., 

(jf)  Forbes Y. Lea  CwtervaneyBoardy  11  Q.  B.  D.  496. 
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and  lighting  the  Fiel  ohannel.  The  plaintiff's  vessel  struck 
against  the  wreck  of  a  ship  sunk  in  Piel  channel,  which  the 
defendant  company  had  taken  possession  of  and  partially 
removed  under  the  powers  of  the  general  (Wrecks  Removal) 
Act,  40  &  41  Vict.  c.  16.  It  was  held  that  the  company 
was  liable  for  the  injury  sustained  by  the  plaintiff's 
vessel.  It  was  contended  that  the  general  Act,  40  &  41 
Vict.  0.  16,  which  (sects.  4,  5)  enacts  that  harbour  and 
lighthouse  authorities  in  certain  cases  "may"  remove 
sunken  vessels,  imposed  a  duty  on  the  defendant  company 
to  remove  the  wreck,  and  that  having  wrongfully  neglected 
to  do  so,  they  were  liable  for  the  plaintiff's  loss ;  and  a 
suggestion  by  Brett,  L.J.,  in  Tlie  Douglas  {a)  to  this  effect 
was  cited.  Kay,  J.,  declined  to  hold  the  company  liable 
on  this  ground,  but  held  them  liable  on  the  authority  of 
Mersey  Docks  and  Harbour  Board  v.  Gibhs  (6),  as  being  a 
corporation  empowered  to  receive  payments  from  ships 
entering  the  harbour,  part  of  which  payments  were  to  be 
applied  in  maintaining  and  buoying  Fiel  channel. 

In  The  Queen  v.  Williams  (c)  the  executive  government 
of  a  colony  was  held  liable  for  injury  caused  to  a  ship 
which  lay  at  a  wharf  of  which  they  were  possessed,  and 
for  the  use  of  which  they  were  paid  by  the  shipowner. 
The  injury  was  done  by  a  snag  under  water,  of  the 
existence  of  which  the  harbour  authority,  the  government, 
were  aware,  but  of  which  they  gave  no  warning  to  the 
ship.  The  decision  in  this  case  followed  those  in  Pamaby 
V.  Lancaster  Canal  Co,  (rf),  Mersey  Docks  and  Harbour 
Board  Y,  Oibbs  {e). 

In  Scotland  it  was  held  in  a  somewhat  similar  case  that 
no  liability  attached  to  the  harbour  authority  (/). 


(a)  7  P.  D.  151.  damage  by  sunken  craft. 

lb)  L.  R.  1  H.  L.  93.  (rf)  11  Ad.  &  El.  223. 

\c)  9  App.  Caa.  45.     See  also  [e)   Vbi  $upra. 

Famaby  v.  Lancashire  Canal  Co.,  11  (/)  Kidson  v.  M^Arthur^  5  Seas. 

A.  &  £.  223,  aa  to  the  common  law  Cas.  4th  Ser.  936. 
liability  of  a  canal  company  for 
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This  question  was  mucli  disoussed  in  a  case  recently 
before  the  Admiralty  Division.  A  steamship  lying  in 
Falmouth  harbour  had  occasion  to  he  placed  on  shore  to 
have  her  propeller  examined.  The  harbour  master,  at  the 
request  of  her  owner  or  master,  went  on  board  and  gave 
orders  as  to  getting  her  under  way  with  a  view  to  beaching 
her.  By  his  order  the  anchor  was  let  go  in  an  improper 
manner,  so  that  the  vessel  grounded  on  it  and  was  injured. 
The  owners  sued  the  harbour  master  and  the  harbour 
authorities  as  his  employers.  Bye-laws  in  the  usual  form 
made  under  the  powers  of  the  local  Act  and  the  general 
Act  (10  "Vict.  0.  27)  empowered  the  harbour  master  to 
regulate  the  movements  of  vessels  in  the  harbour,  and 
required  vessels  to  obey  his  directions.  It  was  held  by 
Hannen,  J.,  that,  whether  in  the  first  instance  the  harbour 
master  went  on  board  and  took  charge  of  the  ship  as 
harbour  master  or  not,  he  was  acting  in  his  capacity  of 
harbour  master  when  he  gave  the  order  to  let  go  the 
anchor ;  that  order  was  a  grossly  wrong  and  negligent 
order  ;  and  that  both  he  and  his  employers,  the  harbour 
authorities,  were  liable  for  the  negligence  {(ji). 

There  has  been  no  decision  as  to  the  liability  of  a  port 
or  harbour  authority  for  a  collision  caused  by  the  insulE- 
oienoy  or  parting  of  moorings  laid  down  by  them  for  the 
use  of  ships.  The  owner  of  the  ship  which  goes  adrift 
would  not,  it  seems,  be  liable  in  such  a  case  (h),  and  it 
would  probably  be  held  that  damages  could  be  recovered 
against  the  port  authority. 

It  has  been  attempted,  but  without  success,  to  make  a  Pilotage 
pilotage  authority  liable  for  the  negligence  of  a  pilot  *oJ^u^fe  for 
licensed  but  not  employed  by  them  (t).    But  in  a  recent  negligence  of 

licensed  pilot. 

(p)  The  Bhosina,  EdwardSf  Eobert-  {h)  See  The  William  Lindsay^  L. 

»tm  ^  Co»  T.  Falmouth  Harbour  Com-  R.  5  P.  G.  838 ;  The  Ambassador, 

misnoners,  10  P.  D.  24.     A  %ifi,j  of  cited  2  P.  D.  37. 

execution  was  obtained,  and  it  is  (i)  Budman  t.  Brown  and  Dublin 

understood  that  there  will  be  an  Fori  and  Docks  Board,  Ir.  Bep.  7  G. 

appeal.  L*  ^18. 

M.  H 
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cose  in  Scotland,  where  the  loss  was  caused  by  the  fault 
of  a  boatman,  not  licensed  as  a  pilot,  employed  by  the 
harbour  trustees  to  conduct  a  ship,  the  trustees  were  held 
liable  (A).  In  some  cases  the  Act  of  Parliament  consti- 
tuting the  pilotage  authority  expressly  provides  that  it 
shall  not  be  liable  for  damage  caused  by  negligence  of 
pilots  licensed  by  them  (/). 
Liability  in  In  the  casc  of  damage  done  by  a  Queen's  ship,  the  legal 
collision^with  responsibility  attaches  to  the  actual  wrong-doer  alone  (m). 
one  of  H.  M.  jf  ^j^q  g]^p  jg  properly  in  charge  of  an  inferior  officer,  the 
captain  is  not  liable  in  a  civil  action  (n) ;  nor  is  a  pilot 
liable  for  a  wrong  order  given  by  the  officer  in  com- 
mand (o).  The  appointment  of  all  officers  being  with 
the  government,  the  superior  officer  is  not  answerable  for 
the  acts  of  his  subordinates. 

Her  Majesty's  ships  and  public  ships  of  foreign  states 
are  not  subject  to  arrest  (p).  But  they  frequently  submit 
themselves  to  the  jurisdiction  of  the  Admiralty  Court,  and 
are  thereupon  liable  to  the  ordinary  rules  of  law  (q). 

Whether  vessels  belonging  to  a  civil  department  of  the 

government,  and  employed  for  the  special  purposes  of 

the  department,  are  entitled  to  the  immuniiy  from  arrest 

enjoyed  by  ships  of  war  seems  doubtful  (r). 

Liability  of         Owners  of  cargo  on  board  a  ship  in  fault  for  a  collision 

^^J^^^         are  not  liable  for  the  damage  done  by  the  ship ;  but  we 

board  -wrong-  Jjavc  sccu  that  the  cargo  may  be  arrested  in  order  to  secure 

doing  ship. 

{k)  Holman    t.    Irvine   Harhmr  (p)  As    to  ahips  of    a  foreign 

Trustees,  4  Sess.  Ca.  4th  ser.  406  Sovereign  which  are  engaged  in 

(Rettie) .  trade,  see  below,  p.  22 1 .  In  America 

(Q  E.g.   25    &   26  Viot.  c.   29  Government  ships  are  subject  to 

(Local),  8.  43.  Admiralty  process :   The  Siren,   7 

(m)  The  3feniory  1  C.  Rob.  179;  Wall.  152. 

The  Athol,  1  W.  Rob.   374  ;  The  {q)  See   The  Frintz  Frederick,  2 

Volcanoy  2  W.  Rob.  337  ;  the  Bir-  Doda.    451 ;    and   infra,    p.    222. 

kenheadj  3  W.  Rob.  76 ;  and  The  For  the  practice,  in  case  of  collision 

Bellerophon,  3  Asp.  Mar.  Law  Cas.  with  a  Queen's  ship,  see  Williams 

68,  are  instances  of  actions  against  and    Bruce,    Admiraltr   Practice, 

Queen*  8  ships.  p.    68 ;    Maud    and    Pollock    on 

(fi)  Nicholson  y.Mounsey,  15  East,  Shipping,  3rd  ed.  607. 

884.     See  The  Cybele,  3  P.  D.  8.  (r)  See  The  Cyhele,  3  P.  D.  8. 

(o)  Stort  V.  Clements,  ubi  sup. 
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for  the  benefit  of  the  sufferers  in  the  collision  the  payment 
of  freight  due  to  the  shipowner  («). 

Against  a  pilot  (0»  before  the  passing  of  the  Judicature  Personal 
Acts,   and,   since  those    Acts,   against    owners  resident  ^dm^u-. 
abroad  (f«),  where  the  collision  occurred  beyond  British 
jurisdiction,  and  service  of  the  writ  could  not  be  effected 
within  the  jurisdiction,  the  Admiralty  Court  has  refused 
to  entertain  a  personal  action  for  damages. 

Where  a  collision  is  accompanied  by  loss  of  life  or  Ko  action 
personal  injury  no  action  can  be  brought  against  the  ^mj®?^^®^ 
owner  of  a  British  ship  in  respect  of  such  loss  of  life  or  enquiry, 
personal  injury  (2?),  until  the  Board  of  Trade  has  either  ^o/wfe." 
completed,  or  refused  to  hold,  an  enquiry  under  the  provi- 
sions  of  the  Merchant  Shipping  Act,  1854.     Where  no 
enquiry  has  been  instituted  within  one  month  after  service 
on  the  Board  of  Trade  by  the  claimant  of  notice  of  his 
desire  to  bring  such  action,  &c.,  the  Board  shall  be  deemed 
to  have  refused  to  institute  an  enquiry.    It  appears  that 
this  enactment  does  not  apply  to  foreign  ships  (y). 

It  is  scarcely  necessary  to  state  that  the  shipowner  is 
not  discharged  from  his  liability  by  the  sinking  of  his 
ship  (s),  though  in  such  a  case  no  action  in  rem  can  be 
brought  in  Admiralty. 

Part  owners  of  a  ship  in  fault  for  a  collision  are  at  law  Liability  of 
severally  liable  as  joint  wrong-doors,  or  joint  employers  P^rtoy^ors 
of  the  actual  wrong-doer.     One  of  them  may  be  sued  wrong-doers. 

(#)  The   Vieior,  Lnah.    72,    76 ;  173  ;  The  Selenslea,  7  P.  D.  67. 
The  Flora,  L.  B.  1  A.  &E.  45 ;  and  (z)  This  appears  to  be  the  mean- 
see  $ujfra,'p.  78.    Art.  736,  of  the  ing  of  the  Act  17  &  18  Yiot.  o.  104, 
Qenman   Commercial   Code,   con-  s.  612,  bnt  the  words  of  the  section 
tained  a  similar  provision.  are  ^'no  person  shall  be  entitled  to 

U)  The  AlexandriOy  L.  B.  3  A.  bring  any  action,  or  institute  any 

Sc  E.  674 ;  The  Urania,  10  W.  R.  suit  or   other  legal  proceeding," 

97 ;  Flower  r.  Bradley,  44  L.  J.  Ex.  which  may  be  held  to  include  an 

1.    In  the  last  century  the  master  action  for  damage  to  the  ship  or 

was  commonly  sued  together  with  cargo, 

the  ship.  (y)  See  The  Vera  Cruz  (No.  1),  9 

(u)  Th€  Vivar,  2  P.  D.  29 ;  J2tf  P.  D.  88. 

Smith,    1   P.   D.   300 ;   Harrie  v.  («)  The  Normandy,  L.  R.  3  A.  ft 

Ownere  of  the  Franeonia,  2  C.  P.  D.  E.  162. 

h3 
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alone  (a) ;  but  if  judgment  is  reoovered  against  one  part 
owner,  it  seems  that  no  action  can  be  brought  against  the 
others,  though  the  judgment  is  unsatisfied  (b). 

Where  a  part  owner,  without  the  knowledge  of  his  oo- 
owner,  entered  into  a  bond  to  obtain  the  release  of  his 
ship  from  arrest  in  a  collision  cause  in  the  Admiralty 
Court,  and  subsequently  became  bankrupt,  it  was  held 
that  a  surety  who  had  been  compelled  to  pay  the  amount 
of  the  bond  could  recover  against  the  co-owner  {c). 

Though  by  the  law  of  England  there  is  no  contribution 
between  wrong-doers,  a  part  owner  who  has  been  com- 
pelled to  pay  the  whole  of  the  damages  can  recover  in  an 
action  for  contribution  against  his  co-owners  (d).  And 
money  so  paid  for  dcunages,  where  the  owner's  liability  is 
limited,  may  be  brought  into  account  as  money  disbursed 
for  the  use  of  the  ship  {e) . 

The  master  of  a  vessel  which  by  his  fault  had  been  in 
collision  with  another  in  a  foreign  port,  in  order  to  prevent 
her  arrest,  and  in  the  interest  of  her  owners,  gave  a  bond 
in  the  name  of  himself  and  his  owners  to  cover  the  damage 
suffered  by  the  other  ship.  In  an  action  by  the  master 
against  the  ship  for  wages  and  disbursements  he  claimed 
the  amoimt  of  the  penalty  of  the  bond,  and  the  sum  paid 
by  him  for  repairs  to  his  ship  rendered  necessary  by  the 
collision.  It  was  held  that  he  was  entitled  to  be  allowed 
both  sums,  or  to  a  guarantee  from  the  defendant  (a  mort- 
gagee who  intervened)  in  respect  of  them  (/). 

(«)  Mitchell  V.  Tarbutt,  6  T.  R.  (*)  Brinsmead  v.  Harrison,  L.  B. 

619.    As  to  the  liability  of  part  7  0.  P.   647.    As  to  the  several 

owners  bj  the  civil  law,  see  supra,  liabiHtj  where  two  ships  are  sued 

p.  77,  note  (/).    By  the  maritime  in  Admiralty,  see  T^  ul//<u,  3  Otto, 

law  a  part  owner  was  liable  only  302 ;   The  Juniata,  ibid.  337  ;  The 

to  the  extent  of  his  interest  in  the  Alabama  and  The  Gamecock,  2  Otto, 

ship :  Emerigon,  Contr.  k  la  grosse,  695  ;  see  infra,  p.  198. 

Ch.  IV.,   s.   11;  Grotius  de  jur.  (e)  Barker  y,  Highley,  11  W.  R. 

beUi  et  pacis,  lib.  2,  ch.  11,  s.  13.  968. 

Semble,  this  was  once  the  law  of  {d)  I  Smith's  Lead.  Gas.  8th  ed. 

the  English  Admiralty ;  see  Gull  c.  169. 

Carswell,  tPtfra,  p.  147  ;  and  is  now  {e)  17  &  18  Vict.  c.  104,  s.  616. 

the  law  in  France:  Codes  Annettes,  (/)  The  Limerick,  1  P.  D.  292. 
Sirey  et  Gilbert,  infra,  p.  188. 
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If  a  collision  occurs  between  two  ships,  A.  and  B.,  by  Collision 
the  fault  of  one  of  them,  and  A.,  or  B.,  or  both,  whilst  ^^^^^^ps 
in  oollision,    or  in  consequence   of    the  collision,  drive  areimpli- 
against  and  injure  a  third  ship,  C,  C.  can  recover  against 
the  ship  in  fault  for  the  first  collision.     But  the  ship  that 
comes  into  her  is  not  liable,  unless  she  was  in  fault  either 
for  the   first  or  the  second  collision  {g).      If  two  ships, 
A.  and  B,,  are  both  in  fault  for  a  collision  between  one  of 
them  and  a  third  ship,  C,  C.  can  proceed  in  Admiralty 
against  either  A.  or  B.,  or  against  both  of  them.     And  it 
seems  that  she  can  recover  the  whole  of  her  loss  in  an 
action  against  one  of  them  (Ji),    But  if  C.  is  in  tow  of 
A.  or  B.,  the  rule  is  different.     It  will  be  seen  in  a  sub- 
sequent chapter  that  a  ship  in  tow  is  generally  responsible 
for  and  affected  by  the  fault  of  her  tug  (t). 

Where,  by  the  negligent  navigation  of  one  ship,  a  A  vessel  caus- 
oollision  occurs  between  two  others,  or  another  ship  is  J^otherby^ 
damaged  either  by  collision  or  in  any  other  way,  the  first  ^^  ^®?^" 
ship  is  liable,  both  at  law  and,  it  seems,  also  in  Admiralty ;  uable,  though 
and  not  the  less  so  because  she  escaped  collision  herself  [j).  ^oUisiOTi^^ 

So  if  a  vessel  sinks  another  by  her  swell  raised  by  going 
at  too  great  speed,  she  is  liable  for  the  loss  {k).  In  a  case 
where,  in  order  to  avoid  a  collision  with  a  ship,  A.,  made 
imminent  by  A.'s  own  fault,  a  tug,  B.,  was  compelled  to 
cast  off  her  tow,  C,  and  G.  went  ashore  and  was  damaged. 


ig)  The  Fentu,  infra  ;  The  Eiber- 
fiia,  4  Jur.  N.  S;  1244;  The  Sisters, 
1  P.  D.  117;  The  Moxey,  Abbot, 
Adm.  73  (Amer.  case). 

(h)  The  Lyra  and  The  Venus,  2 
Kar.  Law  Cas.  O.  S.  Dig.  522 ; 
8.  C.  nom.  The  Venus,  1  Fritch. 
Ad.  Dig.  129.  See,  however,  The 
Milan,  Lush.  388,  where  it  was 
held  that  the  owners  of  cargo  on 
board  one  of  two  ships  which  were 
both  in  fault  for  the  collision,  could 
reoorer  only  one-half  their  loss 
against  the  other  ship.  As  to  the 
liability  of  joint  wrong-doers  at 
law,  see  above,  p.  100. 


(i)  As  to  the  liability  where  a 
tug  or  tow  is  in  collision,  see  below, 
Ch.  VI. 

U)  The  WheaUheaf,  2  Mar.  Law 
Cas.  O.  S.  292 ;  The  Industrie,  L. 
R.  3  A.  &  E.  303 ;  The  Energy,  ib. 
48 ;  The  Sisters,  1  P.  D.  117 ;  The 
Batavier,  1  Sp.  E.  &  A.  378 ;  9 
Moo.  P.  0.  C.  286 ;  Lttxford  v. 
Large,  6  0.  &  P.  421.  The  Robert 
Tow,  Br.  &  Lush.  99,  so  far  as  it 
decides  the  contraiy  would  not  now 
be  followed. 

{k)  The  Batavier,  1  Sp.  378 ;  9 
Moo.  P.  C.  Q.  286 ;  Luxford  v. 
Large,  6  C.  k  P.  421. 
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Collision 
between 
two  ships 
owned  wholly 
or  in  part  by 
the  same 
persons. 


Persons 
entitled  to 
recover. 


it  was  held  that  0.  could  recover  against  A.  (/).  Where 
in  order  to  avoid  A.,  lying  ashore  in  a  fairway  without  a 
light  up,  B.  was  obliged  to  put  herself  ashore,  and  received 
injury,  it  was  held  that  B.  could  recover  against  A^{m). 
The  value  of  an  anchor  and  chain  slipped  to  avoid  collision 
was  recovered  in  an  American  Admiralty  Court  (n). 

If  a  collision  occurs  between  two  ships  belonging  to 
the  same  owner,  his  only  remedy  is  against  the  actual 
wrong-doer.  And  the  case  seems  to  be  the  same,  both  at 
law  and  in  Admiralty,  where  the  two  ships  have  one  or 
more  part  owners  in  common.  But  the  owners  of  cargo, 
or  passengers,  on  board  either  ship,  can  recover  in  an 
action  of  tort  half  their  loss  against  the  shipowners,  unless 
(as  is  not  ordinarily  the  case)  they  are  protected  by  the 
terms  of  the  bill  of  lading  against  the  negligence  of  their 
servants,  as  well  those  on  board  the  carrying  ship  as  those 
on  board  other  ships  owned  by  the  same  employers  (o). 

The  liability  of  the  shipowner  as  carrier  upon  the  con- 
tract of  carriage  for  a  collision  whereby  goods  or  passengers 
are  injured  (p) ;  in  respect  of  collisions  abroad  (q) ;  in 
respect  of  collisions  with  or  between  foreign  ships,  or  in 
foreign  waters  (r) ;  of  collisions  where  one  or  both  ships 
are  in  tow  {s), ;  and  of  damage  done  to  a  pier  or  harbour 
works  {f)y  are  considered  elsewhere. 

All  persons  injured  in  their  persons  or  property  in  a 
collision  caused  by  the  fault  of  one  or  both  ships  are 
entitled  to  recover  damages.  Such  persons  maybe  owners 
of  the  injured  ehip  (except  where  she  is  alone  in  fault), 
whether  they  be  registered  owners  or  not  (w) ;  passengers, 
master  or  crew  who  lose  their  clothes  and  effects  (x) ; 


(/)  The  Wheatsluaf  and  The  In- 
trepide,  ubi  supra, 

(m)  The  Indmtrie,  ubi  supra, 

(n)  The  Perkins,  2  Mar.  Law  Gas. 
O.  S.  Dig.  648. 

(o)  See  Chartered  Mercantile  Bank 
of  India f  China j  and  London  v. 
Netherlands  India  Steam  Navigation 
Co,,  10  Q.  B.  D.  621. 


{p)  P.  275,  seq, 
(q)  P.  209,  seq. 
(r)  P.  208,  seq. 
(*)  P.  189,  seq. 
(0  Pp.  70,  82. 
(u)  The  Ilos,  Swab.  Ad.  100. 
(j)  The  Cumhcrlandy  6  L.T.  N.  S. 
496. 
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owners,  consignees,  bailees  and  other  persons  haying  a 
special  property  in,  or  temporary  possession  of,  cargo  on 
board  either  ship  (y),  indorsees  of  bills  of  lading  (2),  per- 
sons entitled  under  Lord  Campbell's  Act  to  recover 
damages  for  relatives  killed  (a),  or  persons  on  board  either 
ship  who  are  hurt  in  the  collision.  The  general  rule  as  to 
the  person  entitled  to  sue  upon  the  contract  of  carriage  is, 
that  the  person  who  employed  the  carrier,  usually  the 
consignee,  is  the  proper  plaintiff  (i). 

The  indorsee  of  a  bill  of  lading,  even  though  the  cargo 
has  been  sold  (c) ;  bailees,  and  other  persons  having  a 
special  property  in  the  ship  or  cargo,  can  recover  in  Admi- 
ralty {d)  as  well  as  at  law.     The  consignee  or  assignee  of 
a  bill  of  lading  can,  where  no  owner  or  part  owner  of  the 
ship  is  domiciled  in  England  or  Wales  at  the  time  of  the 
action  beiag  instituted,  proceed  against  the  ship  in  Admi- 
ralty for  damage  to  goods  carried  into  any  port  in  England 
or  Wales  (e)  caused  by  the  fault  of  the  master  or  crew  (/). 
In  such  an  action  he  can  recover  for  loss  of  cargo  in  a  colli- 
sion for  which  the  carrying  ship  was  wholly  or  partly  in 
fault.    To  enable  him  to  maintain  the  action  it  seems  that 
it  is  necessary  that  the  property  in  the  goods  should  have 
passed  to  him  (g).    There  is  no  maritime  lien  in  such  a 


(y)  Addison  on  Torts,  4th  ed., 
919. 

(z)  The  Marathon,  40  L.  T.  N.  S. 
163. 

(a)  9  &  10  Vict.  0. 93 ;  see  below, 
p.  115.  A  posthumous  child  may 
reooTer  for  Ihe  loss  of  its  father : 
The  George  and  Biehard,  L.  B.  3  A. 
ft  E.  466. 

(b)  See  Maude  and  Pollook  on 
Shipping,  4th  ed.,  360,  aeq.;  18  & 
19  Vict.  o.  HI.  As  to  the  ship- 
owner's liability  as  carrier,  see 
infra,  p.  276. 

{e)  The  Marathon,  40  L.  T.  N.  S. 

163. 

{d)  The  Minna,  L.  R.  2  A.  &  E. 
97.  In  an  American  case  fuU 
damages  were  recovered  for  a  col- 
lision, although  aU  interest  in  the 


injured  ship  had  been  transferred  to 
a  foreigner,  whereby  Ihe  ship  was 
forfeited  to  the  State :  The  Nabob, 
Brown  Ad.  115. 

{e)  As  to  the  meaning  of  tliiH 
term,  see  The  Bahia,  Br.  &  L.  61 ; 
The  Fieve  Superiore,  L.  R.  6  P.  0. 
482 ;  The  JDanizie,  Br.  &  L.  102. 

(/)  24  Vict.  c.  10,  8.  6  ;  36  &  37 
Vict.  0.  66,  s.  16. 

(^)  See  The  Freedom,  L.  R.  3  A.  & 
E.  496,  following  The  St.  Cloud,  Br. 
&  L.  4  ;  The  Noncay,  Br.  &  L.  377. 
But  the  contrary  was  held  by  Sir 
R.  FhilUmore,  though  the  facts  did 
not  render  a  decision  upon  the  point 
necessary ;  see  The  Figlia  Maggiore, 
L.  R.  2  A.  &  E.  106 ;  TheKepoter, 
ibid,  375.  These  oases  were  not 
cited  in  The  Freedom. 
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case  (A),  though  the  Act  gives  a  right  of  ootion  against  the 
ship. 

There  is  some  doubt  whether  a  person  on  board  a  ship 
which  is  herself  in  fault  can  recover  at  common  law  (t). 
The  better  opinion  is  that  such  a  person  is  not  prevented 
by  the  fault  of  his  own  ship  from  recovering  from  the 
ovmers  of  the  other  {k).  There  seems  no  doubt  that  in 
Admiralty  he  could  recover;  and  it  has  been  expressly 
held  that  owners  of  cargo  on  board  a  ship  in  fault  can 
recover  against  the  other,  if  she  is  also  in  fault  (I). 

It  seems  that  part  owners  of  the  injured  ship  might 
recover  damages  for  their  respective  losses  in  successive 
actions  (m).  But  the  defendant  would  be  entitled  to  have 
the  other  co-owners  added  as  plaintiffs,  so  that  he  should 
not  be  vexed  by  more  than  one  action.  If  a  part  owner 
dies  after  the  collision  and  before  action  brought,  the  right 
of  action  survives  to  the  other  part  owners  (w).  Where 
two  or  more  actions  are  brought  by  different  plaintiffs  in 
respect  of  the  same  collision  (o),  the  actions  may  be  con- 
solidated (p).  But  it  appears  that  the  present  practice  of 
the  Admiralty  Division  is  not  to  force  consolidation  upon 
unwilling  plaintiffs  (q).  Nor  will  consolidation  be  ordered 
where  the  actions  are  in  personam,  and  in  one  of  them  ser- 
vice of  the  writ  has  not  been  effected  (r). 

A  servant  cannot  recover  against  his  employer  for  injury 


(A)  The  JPieve  Sttperiore,  L.  B.  5 
P.  C.  482. 

(i)  Thoroffood  v.  Brian,  8  0.  B. 
115  ;  Cattlin  v.  Sills,  ibid, 

{k)  Smith's  Lead.  Cas.  8th  ed., 
316 ;  but  see  Armstrong  v.  Lanea- 
ahire  and  Yorkshire  ^ail,  Co,  L.  B. 
10  Ex.  47. 

{l)  The  Milan,  Lush.  388 ;  The 
City  of  Manchester,  40  L.T.  N.  S.  69 1 . 

(«»)  Addison  v.  Overend,  6  T.  B. 
766  ;  Sedgworth  v.  Overend,  7  T.  B. 
280. 

in)  Sec  Jtex  v.  Collector  of  Customs, 
2  M.  &  S.  226  ;  Martin  v.  Crompc, 
I  Ld.  Bayroond,  340. 

(o)  See   The  Falk,  4  Asp.  Mar. 


Law  Cas.  592;  The  Alne  Holme, 
47  L.  T.  N.  S.  807,  309  ;  The  Cmi- 
berland,  6  L.  T.  N.  S.  496,  for  in- 
stances  of  such  actions. 

(/?)  Bules  of  Sup.  Ot.  1883,  Ord. 
XLIa.  r.  8.  As  to  consolidation 
of  an  action  in  a  County  Court 
with  one  in  the  Admiralty  Division 
see  The  Stork  and  The  Never  De^ 
spair,  6  Asp.  Mar.  Law  Cas.  211. 

{q)  See  The  William  Eutt,  Lush. 
25  ;  The  Jacob  Landstrom,  4  P.  D. 
191 ;  The  Vildosala,  4  Asp.  Mar. 
Law  Cas.  228.  As  to  conduct  of 
the  consolidated  action,  see  The 
Never  Despair,  53  L.  J.  Ad.  30. 

(r)  Tlie  Helenslca,  7  P.  D.  67. 
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Bostained  in  the  course  of  his  emplojrment  through  the 
negligence  of  a  fellow-servant  («).  It  seemsy  therefore, 
that  the  ship's  officers  and  crew  cannot  recover  against  the 
ship-owner  for  injury  suffered  in  a  collision  caused  by  one 
of  themselves  (if),  except,  perhaps,  where  the  wrong-doer 
is  the  captain  (u).  But  a  compulsory  pilot  is  not  a  servant 
of  the  ship-owner,  and  the  rule  above  stated  does  not 
prevent  him  from  recovering  against  the  owner  (x). 


(«)  Priettlp  V.  Foicler,  3'M,.&'W. 
1  ;  Ghittj  on  Ck)ntr.  lOth  ed.  537  ; 
see  Wilson  y.  Merry,  L.  R.  1  So. 
App.  326.  The  Employers'  Lia- 
bilitj  Act,  1880,  does  not  apply  to 
seamen  or  apprentices  to  sea  ser- 
vioe,  or,  it  seems,  to  an  officer ;  see 
43  &  44  Vict.  c.  42,  s.  8;  38  &  39 


Vict.  0.  90,  88.  10,  13. 

{t)  Leddy  v.  Gibton,  1 1  Sees.  Oas. 
3rd  ser.  304. 

(»)  Eanuay  v.  Quinn^  It,  Hep.  8 
C.  L.  322. 

{x)  Smith  T.  Steele,  L.  R.  10  Q.  B, 
125. 
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CHAPTER  IV. 


DABIAGES — COSTS. 


Wliat  The  wrong-doer  in  a  collision  is  liable  for  all  tlie  reason- 

be^re^ei^^;  ^^^^  consequences  of  his  negligence.  This  is  the  general 
general  rule,  principle,  and  where  the  damages  claimed  are  in  respect 
of  loss  or  injury  to  ship  or  goods  occurring  at,  or  imme- 
diately after,  the  collision,  there  is  little  difficulty  in 
applying  the  rule.  But  where  the  loss,  though  consequent 
upon  and  connected  with  the  defendant's  negligent  act, 
was  not  immediately  caused  by  it,  there  is  often  great 
difficulty  in  determining  whether  damages  in  respect  of 
such  loss  can  be  recovered  as  having  been  caused  by  the 
negligence.  The  question  is  closely  connected  with  that 
discussed  in  a  former  chapter  as  to  the  legal  consequences 
of  negligence. 

Assuming  that  there  is  a  good  cause  of  action,  there  is 
a  difficulty  in  many  cases  of  deteimining  the  measure  of 
damages,  and  the  proper  items  to  be  taken  into  account  in 
estimating  them.  As  similar  facts  giving  rise  to  similar 
claims  for  damages  are  constantly  recurring  in  collision 
actions,  it  will  be  convenient  to  collect  the  decisions  upon 
this  subject. 
Sestitutioin  The  general  rule  was  thus  stated  by  Dr.  Lushington 
intei^ram.         ^  jy^^  Clarence}  {a) :— "  The  party  who  has  sustained  a 

damage  by  collision  is  entitled  to  be  put,  as  far  as  practi- 
cable, in  the  same  condition  as  if  the  injury  had  not  been 
suffered.''    This  appears  to  be  the  meaning  of  the  phrase 

{a)  3  W.  Bob.  283,  285. 
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tiBed  in  some  of  the  cases  that  the  sufferer  is  entitled  to 
restitutio  in  integrum  (i). 

The  owner  of  a  ship  wrongfully  injured  in  a  collision  is  Cost  of 
entitled  to  have  her  fully  and  completely  repaired ;  and  if  '^P*"** 
the  necessary  consequence  of  this  is,  that  the  value  of  the 
ship  is  increased,  so  that  the  owner  receives  more  than  an 
indemnity  for  his  loss,  he  is  entitled  to  that  benefit.  No 
deduction  is  made  from  the  damages  recoverable  on 
account  of  the  increased  value  of  the  ship,  or  the  sub- 
stitution of  new  for  old  materials  (c).  In  this  respect  the 
owner  of  a  ship  injured  by  collision  is  in  a  different  position 
from  an  owner  claiming  his  indemnity  under  the  ordinary 
marine  policy  of  insurance  (d). 

If  the  ship  is  totally  lost  the  owner  is  entitled  to  recover  Interest  on 
her  market  value  at  the  time  of  the  collision  (<?),  with  the  ^p^  if 
interest  from  the  day  of  the  collision  if  the  ship  was  not  aheisloet. 
earning  freight.    If  she  was  earning  freight  he  is  entitled 
to  the  estimated  value  of  the  ship  at  the  end  of  her  voyage, 
together  with  the  freight  she  would  have  earned,  less  the  On  freight,  if 
costs  of  completing  the  voyage,  and  interest  on  the  whole  ^ei^  e^ned. 
from  the  probable  end  of  the  voyage.    If  payment  is  made 
before  that  time  an  allowance  is  made  for  discount.    If, 
however,  the  plaintiff's  loss  exceeds  the  amount  of  the 
defendant's  statutory  liability,  interest  runs  from  the  date 
of  the  collision,  whether  freight  was  being  earned  or 
not  (/). 


{b)  E.g,  by  Dr.  Lushington  in 
The  Inflexible,  Swab.  200;  The 
Clyde,  Swab.  23 ;  The  Ironmaster, 
Swab.  441 ;  I%e  Columbus,  3  W. 
Rob.  168;  The  Gazelle,  2  W. 
Rob.  279,  280;  cited  by  Sir  R. 
Phillimore  in  The  Halley,  L.  R.  2 
A.  &  E.  3,  7;  and  see  1  P.  D.  471. 

(<?)  The  Factolus,  Swab.  173  ;  The 
Gazelle,  2  W.  Rob.  279 ;  and  see 
The  Star  of  India,  1  P.  D,  466,  471. 

(d)  Ajb  to  the  role  of  **  one- third 
new  for  old  "  in  insurance  oases,  see 
Lohre  v.  Aiiehison,  8  Q.  B.  D.  558  ; 
on  app.,  4  App.  Ca.  755. 


(e)  The  Clyde,  Swab.  Ad.  23; 
The  Irontnaster,  ibid,  441 ;  The 
Columbus,  2  W.  Rob.  158;  The 
Clarence,  3  W.  Rob.  283. 

(/)  For  a  fuU  statement  by  Sir 
R.  Phillimore  of  the  principle  upon 
which  compensation  to  the  injured 
party  is  made  in  cases  of  collision, 
see  The  Northumbria,  L.  R.  3  A.  & 
£.  6,  12;  see  also  The  Canada, 
Lush.  586 ;  The  Clyde,  Swab.  23 ; 
The  Ironmaster,  ibid.  44 ;  The  Co- 
lumbus,  2  W.  Rob.  158  ;  The  Cla* 
rencc,  3  W.  Rob.  283. 
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Loss  of  Where  the  ship  is  damaged  but  not  siink  in  the  collisiony 

l3Ki^?n  a^d  Bte  afterwardfl  receives  further  injury  or  is  totaUy 
pe«nj^*o  lost,  the  presumption  ordinarily  is  that  the  subsequent 
caused  by  injury  or  loss  was  caused  by  the  defendant's  negligence, 
collision.  q^^  ^j^^  burden  is  upon  the  wrong-doer  in  the  collision  to 
prove  that  it  was  not  so  caused. 

Where  a  ship  was  partially  disabled  in  a  collision  for 
which  she  was  not  in  fault,  and  subsequently  drove  ashore 
in  consequence  of  the  parting  of  her  cable,  it  was  held  that 
the  ship  in  fault  for  the  collision  was  liable  for  the  loss  by 
the  stranding  of  the  other  ship  {g).  In  this  case  Dr. 
Lushington  said :  "  It  is  admitted  that  Th^  Pemher  is  to 
blame  for  the  collision,  and  the  consequence  of  this  is,  that 
all  the  damage  arising  from  the  collision  must  be  borne  by 
The  PemheVy  unless  it  can  be  shown  by  clear  and  positive 
evidence  that  any  part  of  that  subsequent  damage  arose 
from  gross  negligence  or  great  want  of  skill  on  the  part  of 
those  on  board  the  vessel  damaged." 

In  another  case  (^),  The  Mellona,  a  ship  claiming 
damages  against  the  ship  with  which  she  had  been  in 
collision,  had  gone  eushore  after  the  collision,  in  con- 
sequence of  having  been  disabled  in  the  collision,  and  was 
totally  lost.  For  the  other  ship  it  was  contended  that 
The  Mellona  need  not  have  gone  eushore  if  she  had  been 
hove  to,  and  proper  skill  had  been  shown  by  those  on 
board.  It  was  held  that  primd  facie  the  loss  was  attribut- 
able to  the  collision.  Dr.  Lushington  said  that  where  one 
vessel  is  found  in  fault  for  a  collision,  and  the  other  is 
subsequently  lost,  the  presumption  of  law  is  that  the  latter 
was  lost  in  consequence  of  the  collision.  "  In  all  questions 
of  this  description  that  is  the  prinid  facie  presumption ;  and 
great,  indeed,  would  be  the  inconvenience,  and  stiU  greater 
the  difficulty,  if,  in  all  cases  of  this  kind  when  the  vessel 
did  not  go  down  immediately,  but  was  subsequently  lost, 

(^)  The  Petuher,  Swab.  Adm.  21 1,  (A)  The  Mellona,  3  W.  Rob.  7, 13. 

213. 


DAMAGES.  109 

the  Court  had  to  enter  into  an  investigation  whether  all 
the  measures  adopted  on  board  the  damaged  vessel  were 
right,  or  whether,  if  other  measures  had>  been  pursued  the 
vessel  might  not  have  been  saved ''  (0* 

In  another  case  a  ship  was  run  into  whilst  brought  up 
and  riding  with  two  anchors  down.  One  cable  having 
parted  in  the  collision,  the  other  failed  to  hold  her,  and 
she  drove  ashore.  It  was  held  that  the  loss  from  her 
going  ashore  was  recoverable  as  damages  in  the  collision 
action  (i). 

So  where,  bad  weather  haying  come  on,  the  injured  ship 
went  ashore  twenty-one  hours  after  the  collision,  the 
representatives  of  some  of  the  crew  who  were  drowned, 
but  who  might  have  been  saved  if  thej  had  gone  on  board 
other  vessels  which  ofEered  assistance  after  the  collision, 
were  held  entitled  to  recover  against  the  wrong-doing 
ship  (/). 

But  the  fact  of  a  ship  being  injured  by  the  negligence  Those  on 
of  another  does  not  justify  those  on  board  in  neglecting  to  ^^J^ghip 
take  all  reasonable  measures  to  save  the  ship,  and  lessen  must  exhibit 
the  effects  of  the  collision.    They  must  exhibit  ordinary  ^  co^fge 
courage  in  standing  by  their  vessel,  and  show  proper  skill  ^  Btonding 
and  seamanship  according  to  the  circumstances  of  the  case. 
The  Court,  however,  will  make  reasonable  allowance  for 
the  excitement  which  usually  attends  a  collision,  and  those 
on  board  will  not  be  expected  to  be  so  acute  in  their  judg- 
ment, or  to  act  with  the  same  skill  and  coolness  as  if  there 
had  been  no  collision  {m). 

Where  the  injured  ship  went  ashore  and  those  in  charge  They  mnBt 
wilfully  refused  assistance  to  get  her  off,  it  was  held  that  ^^  ^^" 


(t)  See  also   The  Linda^   Swab.  to  this  subject  per  Martin^  B.,  in 

Ad.  306 ;  30  L.  T.  234 ;  4  Jur.  N.  S.  Wihon  v.  Newport  Dock  Co,^  L.  R. 

146.  1  Ex.  177,  187. 

(k)  The  JDeepateh,  14  Moo.  P.  C.  (m)  The  Hannah  Park  and   The 

C.  83 ;  The  Maid  of  Kent,  6  P.  D.  Lena,  2  Mar.  Law  Cas.  O.  S.  346  ; 

178.  The  Thurinffia,  I  Asp.  Mar.  Law 

(4  The  George  and  The  JRichard,  Cas.  283. 
L.  R.  3  A.  &  £•  466,    See  also  as 


necesaaiy. 


abandonment. 
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her  owners  could  not  reoover  for  loss  arising  from  the 
obstinacy  of  those  on  board  (n). 
Unjiuiiflable  If  the  injured  vessel  is  abandoned  unjustifiably,  the 
other  vessel,  though  in  fault  for  the  collision,  is  not  liable 
for  a  total  loss,  but  only  for  the  actual  damage  done  in  the 
collision  (o). 

The  question  whether  the  abandonment  of  a  ship  injured 
by  collision  was  justifiable  is  for  the  Court  to  decide  upon 
the  particular  circumstances  of  each  case.  In  considering 
it  the  Court  will  not  be  exacting  in  requiring  those  on 
board  to  stand  by  her.  In  The  Blenheim  (p)  Dr.  Lushing- 
ton  said :  "  When  a  collision  takes  place  on  a  dark  night, 
particularly  at  a  tempestuous  period  of  the  year,  and  when 
the  vessel  producing  the  collision  is  of  greater  burden  than 
the  one  struck,  I  cannot  possibly  settle  with  satisfaction  to 
my  own  mind,  or  security  to  justice,  what  ought  to  be  the 
reasonable  extent  of  fear  and  apprehension  to  the  crew  of 
the  vessel  so  struck.  It  is  impossible  for  any  Court  of 
justice  to  say,  with  any  degree  of  certainty,  what  are  the 
precise  circumstances  that  would  justify  the  abandonment 
of  a  vessel.  If  there  be  any  reasonable  prospect  that  the 
lives  of  the  crew  are  endangered,  I  have  determined,  and 
I  will  do  so,  until  I  am  overruled,  that  they  are  justified  in 
quitting  the  vessel,  and  the  consequences  must  fall  on  the 
wrong-doer  "  (5^) . 

If  a  ship  is  improperly  abandoned  after  a  collision,  her 
owner  will  not  be  entitled  to  recover  as  dcunage  caused  by 
the  collision,  either  the  value  of  the  ship,  or  salvage  ex- 
penses payable  upon  her  being  brought  into  port  (r). 

The  Thuringiay  a  steamship  which  had  been  run  down 
by  the  fault  of  another  vessel,  was  improperly  abandoned, 
and  subsequently  sank.    It  was  held  that  she  could  recover 

(ft)  Ths  Flying  Fish,  Br.  &  LiiBh.  30  L.  T.  234  ;  The  Rope  and  The 

436 ;  2  Mar.  Law  Cas.  O.  S.  221.  Chili,  2  Mar.  Law  Cas.  O.  S.  Big. 

(0)  The  Ihurinffia,  ubi  supra.  546  ;  The  Lindsay,  Ir.  Bep.  Ad.  1 

(p)  1  Spinks  £.  &  A.  285,  289.  £q.  259. 
(g)  SeeaiBoThe  Linda,  Sw.  306 ;  (r)  The  Linda,  Swab.  Ad.  306. 
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no  more  than  the  expeiiBe  which  would  have  been  inouired 
in  making  good  the  damage  caused  by  the  collision  (a). 
The  collision  in  that  case  occurred  sixteen  or  eighteen 
miles  from  Heligoland  in  fine  weather ;  the  ship  remained 
afloat  three  hours  after  the  collision^  and  might  have  been 
taken  to  Heligoland. 

In  another  case  (t)  no  attempt  was  made  to  repair  the  Negleot  to 
damage  received  in  the  collision,  such  damage  consisting  in  ISSved  in^ 
a  small  hole  which  might  easily  have  been  stopped.  In  *^e  collision, 
consequence  of  the  hole  being  left  unstopped  the  cargo 
was  injured  by  water.  It  was  held  that  the  cargo  owner 
could  not  recover  damages  against  the  other  ship,  although 
she  was  in  fault  for  the  collision.  The  duty  of  the  master 
of  the  injured  ship  to  take  proper  steps  to  preserve,  and, 
under  some  circumstances,  to  sell,  an  injured  cargo,  has 
been  considered  in  several  cases  {u).  It  was  held  negli- 
gence in  a  master  not  to  have  discharged'  a  cargo  of  beans 
which  were  wetted  in  a  collision  (t?).  Where  a  cargo  was 
damaged  partly  by  the  collision  and  partly  by  the  master's 
negligence  in  not  carrying  it  on  to  the  port  of  discharge 
without  delay,  it  was  held  that  damages  for  loss  arising 
from  the  latter  cause  were  not  recoverable  in  the  collision 
action  (x). 

But  where  a  ship  is  sunk  at  sea  by  collision,  there  is  no  Owner  not 
obligation  upon  the  owner  to  raise  her,  even  if  it  would  be  ^^^  ^ 
possible  to  do  so  (^).    If  he  elects  to  raise  her,  and  it  turns  Bimk  in  ool- 
out,  upon  a  survey,  that  she  is  not  worth  repairing,  he  is      °^* 
entitled  to  recover  as  damages  the  expense  of  raising  and 
docking  her,  less  her  value  in  the  dock  (z).    If  he  repairs 
her  at  a  cost  exceeding  her  value  before  collision,  he  cannot 

(«)  The  Thunngia,  1  Asp.  Mar.  P.  D.  237,  note. 

Law  088.  283.  ix)  The  EUm,  5  P.  D.  237,  note. 

(0  The  JBolides,  3  Hag.  367.  ij^)  The  Columlnts,  8  W.  Rob.  158. 

{u)  See  Carffo  ex  Aiyot,  L.  B.  6  The  prinoiples  of  abandonment  as 

P.  0.  134,  165 ;   and  cases  there  applied  in  insurance  cases  do  not 

died.  Apply  ^  collision  cases ;  ibid,  165. 

(r)  N&tara  r.  Henderton^  L.  B.  7  (z)  The  Empreu  Eugenie^  Lush. 

Q.  B.  225;  and  see  The  JSlina,  5  138. 
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recover  the  cost  of  repairs  beyond  such  value;  nor  any- 
thing in  the  nature  of  demurrage  (a).  If  acting  as  a 
prudent  owner,  he  elects  not  to  repair,  and  sells  her,  he  is 
entitled  to  recover  her  value  at  the  time  of  collision,  less 
the  proceeds  of  sale,  together  with  interest  from  the  date 
of  the  collision  (ft). 
Damages  Damages  for  loss  occurring  during,  or  after,  and  in  conse- 

i^a^vl  quenoe  of,  the  oolliBion,  and  caused  partly  by  negligence  of 
negligwioe  the  plaintiff,  cannot  be  recovered  as  having  resulted  entirely 
'  from  the  defendants'  negligence  which  caused  the  collision. 
Where,  by  the  omission  to  cut  a  lanyard  which  held 
together  two  ships  which  had  been  in  collision,  the  damage 
was  increased,  it  was  held  to  have  been  caused  partly  by 
the  plaintiff's  negligence  in  not  cutting  the  lanyard  (c). 
So  damage  to  one  vessel  by  the  fluke  of  the  other's  anchor 
was  held  to  have  been  caused  by  the  negligence  of  both 
ships,  though  the  collision  was  caused  entirely  by  the  fault 
of  the  injured  vessel,  the  circtmistances  being  such  that  the 
collision  would  have  been  harmless  but  for  the  fact  that 
the  other  vessel's  anchor  was  in  an  improper  position  (d). 

If  the  damage  received  in  a  collision  is  greater  because 
of  the  weak  condition  of  one  of  the  vessels,  the  other  is 
liable  for  the  entire  loss,  if  she  is  in  fault  for  the  collision. 
The  principle  is,  that  if  a  part  of  the  damage  was  clearly 
attributable  to  the  wrongdoer,  and  it  is  impossible  to  draw 
the  line  with  precision,  and  to  say  how  much,  the  wrong- 
doer must  make  good  the  whole  loss  (e). 
ConBequential  What  have  been  called  consequential  damages — that  is 
damages.  ^  ^^^  damages  beyond  the  value  of  the  ship  or  the  cost  of 
repairs — ^may  in  some  cases  be  recovered. 

(a)  The  Emprm  Eugenie^  Lush.  id)  The  Margaret^  6  P.  D.  76. 

138.  [e)  The  Egyptian,  2  Har.  Law 

ib)  The  South Sea^^W9:b.AJdL.U\,  Cas.  O.  S.  66;   The  Sam  Gaty,  5 

(e)  The  Masiaehusetttf  1 W.  Bob.  Bissel,  190  (Amer.  case).    But  see 

371 ;  see  also  The  Flying  Fish,  Br.  The  Albert  Edward,  44  L.  J.  Ad. 

&  Liidi.  436  ;  Grill  y.  General  Iron  49  (damage  to  a  mooring  dolphin 

Screw  Collier  Co,,  L.  B.  1  G.P.  600 ;  too   weak    to   bear   an   ordinary 

iHd,  3  G.  P.  476.  strain). 
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Where  a  smack  was  run  down  whilst  engaged  in  per-  Loss  of 
forming  a  salvage   service,  she  recovered  the  sum  she  ^^^ 
would  have  received  as  salvage  reward  had  she  not  been 
prevented  from  completing  the  service  (/). 

So  freight  which  the  injured  ship  is  at  the  time  of  the  Loss  of 
collision  engaged  in  earning,  or  under  contract  to  earn,  less  "*^  *' 
the  charges  which  would  have  been  incurred  in  earning  it, 
together  with  interest  from  the  probable  termination  of 
the  voyage,  is  always  allowed  as  damages  (^).  Where  a 
ship  was  run  down  whilst  on  a  voyage  to  Norway  to  bring 
home  a  cargo  of  lobsters,  and  another  ship  was  taken  up 
for  the  purpose,  it  was  held  that  the  freight  of  the  lobsters 
was  recoverable  as  consequential  damages  (h). 

So  the  increase  in  value  of  cargo  on  board  and  belonging 
to  the  owner  of  the  injured  ship,  which  would  have  arisen 
had  the  cargo  been  carried  to  the  port  of  discharge,  and 
whidb  by  the  collision  the  owner  is  prevented  from  earning, 
may  be  recovered  as  damages  in  the  collision  action  (t). 

If  the  injured  ship  sinks  in  consequence  of  the  collision,  Salvage 
the  expenses  of  raising  and  docking  her  are  recoverable  ®^P®^^^' 
as  damages  (J).  And  salvage  or  towage  (J/)  expenses, 
whether  incurred  by  the  owner,  or  paid  by  him  to  salvors, 
are  recoverable  as  damages,  if  they  are  incurred  properly, 
and  are  in  consequence  of  injury  received  in  the  colli- 
sion (A:).  And  the  costs  of  both  parties  in  a  salvage  action 
have  been  recovered  (/) ;  but  in  a  recent  case  some  doubt 
was  thrown  upon  this  decision  (m).  The  expense  of  bail 
in  a  salvage  action  is  clearly  not  recoverable  (w). 

(/)  The  Bettey  Caines,  2  Hagg.  The  TFilliamina,  3  P.  D.  97,  99. 

Ad.  28.  (0  TheZegatu8,QwahA6H,  Not- 

{ff)  The  Northumbrian  L.  B.  3  A.  withBtanaing  Ttndallv.  Bell,  11  M. 

&  E.  6.  &  W.  228,  it  is  not  necessaiy  that 

(A)  The  Torkahireman,  2  Hagg.  the  defendant  in  the  salvage  action 

Ad.  30,  note.  should  in  aU  cases  make  a  tender, 

(i)   The  Thyatira^  8  P.  D.  155.  so  as  to  entitle  him  to  the  costs  of 

(j)  The  JBtnpreea  Eugeitie^  Lush.  the  salvage  action  from  the  wrong- 

138.  doer  in  the  collision. 

Ui)  The  Inflezihle,  Sw.  200.  {m)  TJie  British  Commerce^  9  P. 

{k)  The  Linda,  Swab.  306 ;  The  D.  128. 

Biana,  2  Asp.  Mar.  Law  Cas.  366  ;  («)  The  British  Coinmerce. 

M.  1 
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Diminifihed 
market  value. 


Demurrage. 


Cost  of  The  cost  of  detaining  the  ship's  officers  whilst  the  ship 

officera  Mid  ^^^  being  repaired  has  been  allowed  as  damages,  where  it 
crew.  was  proved  that  the  custom  of  the  trade  was  not  to  dis- 

charge the  officers  at  the  end  of  the  voyage  (o).  In  America 
the  cost  of  detaining  the  crew  after  the  collision,  and  of 
attempts  to  save  the  cargo,  has  been  allowed  (p). 

Where  it  was  proved  that  the  market  value  of  a  yacht 
sunk  in  a  collision  was  diminished,  it  was  held  in  Ireland 
that  in  addition  to  the  sum  required  for  repairs,  the  differ- 
ence between  her  market  value  before  and  after  the  collision 
was  recoverable  as  damages  {q). 

Where  the  owners  suffer  loss  by  the  enforced  idleness  of 
their  ship  which  has  been  injured  in  a  collision,  demurrage 
is  allowed  by  way  of  damages  whilst  the  necessary  repairs 
are  being  effected.  And  demurrage  runs  whilst  the  ship  is 
detained  for  the  transaction  of  business  connected  with  the 
collision,  such  as  making  a  protest,  and  obtaining  the 
necessary  official  documents  (r). 

Where  damages  are  estimated  upon  the  footing  of  a 
total  loss,  although,  in  fact,  the  ship  is  subsequently 
saved  and  repaired,  with  the  exceptions  mentioned  above, 
no  more  than  the  ship's  value  at  the  time  of  the  collision 
can  be  recovered.  In  such  a  case  nothing  will  be  allowed 
for,  or  in  the  nature  of,  demurrage  («). 

Where,  in  consequence  of  the  collision,  a  vessel  lost  the 
charter-party,  i^^jj^fit  ^f  j^  charter-party,  damages  were  allowed  for  the 

loss  of  the  charter-party  in  addition  to  demurrage  (t). 
Loss  of  fish-        A  fishing  smack  recovered,  besides  the  value  of  her  nets 
mg  voyage.     ^^^  ^^^  which  she  was  obliged  to  out  adrift,  the  amount 


Loss  of 


(o)  The  luflexibU,  Swab.  200. 

{p)  Hoffman   v.   Union  Ferry  of 
Brooklyn,  68  New  York  Rep.  385. 

{q)  The  Georgiana  and  TheAngli* 
can,  21  W.  Rob.  280. 

(r)  The  City  of  Buenos  Ay  res,  1 
Asp.  Mar.    Law   Cas.    169;    The 
Clarence,  3  W.  Rob.  283 ;   TJis  In- 
flexible,   Swab.   200;    The  Star  of 
Indie,  1  P.  D.  46C.    As  to  demur- 


rage where  the  injured  ship  is  one 
of  a  Lino  advertised  to  sail  at  fixed 
dates,  see  The  Black  Prince,  Lnsh. 
568 ;  as  to  the  usual  rate  of  de- 
murrage, see  The  City  of  Buenos 
Ayres,  uli  supra. 

(«)  See  The  Columbus,  3  "W.  Rob. 
158. 

(t)  The  Star  of  India,  1  P.  D. 
466 ;  The  Conseft,  6  P.  D.  229. 
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she  might  reasonably  have  been  expected  to  earn  during 
the  rest  of  the  fishing  season  (u). 

Damages  which,  although  consequent  upon  the  collision,  Bemotenessol 
do  not  immediately  or  necessarily  flow  from  it,  cannot  be  ^^' 
recovered  against  the  ship  in  fault  for  the  collision  (2;). 
Where  the  master  and  part-owner  of  a  yessel  lost  by  ooUi- 
fiion  claimed  his  probable  future  earnings  as  master,  and 
profits  as  part-owner,  it  was  held  that  he  was  entitled  to 
nothing  more,  by  way  of  damages,  than  the  value  of  the 
ship  at  the  time  of  the  collision  (y). 

It  has  never  been  the  practice  to  give  damages  for  loss  Loss  of 
of  market  for  cargo  on  board  a  ship  injured  by  collision(2).  "*'  ^  * 
The  difierence  between  the  price  of  tiie  goods  when  they 
arrive  at  the  port  of  discharge  and  the  price  when  they 
ought  to  have  arrived,  and  but  for  the  collision  would  have 
arrived,  is  so  uncertain  that  it  cannot  be  held  to  be  the 
reasonable  consequence  of  the  collision.  It  has  been  sug- 
gested that  there  is  a  distinction  between  an  action  for  tort 
and  an  action  upon  the  contract  of  carriage,  and  that 
damages  for  loss  of  market  may  be  recovered  in  the 
former  but  not  in  the  latter  form  of  action.  There  seems 
to  be  no  ground  for  such  a  distinction  (a). 

Damaires  for  loss  of  life  are  recoverable  under  Lord  Damages  for 
Campbell's  Act  (J)  by  the  relatives  or  legal  personal  re-   ^^  ^ 
presentatives  of  persons  killed  in  a  collision.     There  has 
long  been  a  confiict  of  authority  as  to  whether  an  action 

(m)  The  Gleaner,  3  Asp.  Mar.  Law  Nautique,  Caumont,  s.  148. 
Gas.  682  ;  The  Clarence,  3  W.  Rob.  {z)  The  Parana,  2  P.  D.  118, 124 ; 

283,  286 ;    The  Bitoluto,  8  P.  D.  The  KoUing  Hill,  9  P.  D.   106 ; 

109.     In  Roman  law  aliter,  D.  9,  Smith  y.  Condry,  1  How.  28 ;  The 

2,  29,  3.  Jo».  W.  Dyer  v.  National  Steamship 

(x)  Ab  to  remoteness  of  damages,  Co.,  14  Blatchf.  483.  See,  howeyer, 

see  Kayne  on  Damages,  Srd  ed.  France  y.   Gaudet,  L.  R.  6  Q.  B. 

40  eeq.;  2  Smith's  L.  0.  8th  ed.  199,  where  the  price  of  goods  con- 

666  »eq.;  and  per  Martin,  B.,  in  tracted  to  be  sold  at  a  profit  was 

WiUw  y.  Newport  Dock  Co.,  L.  R.  reooyered  in  an  action  for  conyer- 

1  Ex.  177,  187.  Bion. 

(y)  The  Columhue,  3  W.  Rob.  168 ;  (a)  The  Notting  Hill,  uhi  etspra. 

and  see  The  Clarence,  ibid.  283.    As  (b)  9  &  10  Vict.  c.  93 ;  27  &  28 

to  pzobable  catch  of  fish,  Abordage  Vict.  c.  96. 

l8 


116 


DAMAGES. 


Penalty  for 
injuring  a 
light-ship. 

Foil  damages 
recoverable 


may  be  brought  in  rem  in  Admiralty  in  respeot  of  such 
loss  of  life  (c).  This  conflict  is  now  set  at  rest,  it  having 
been  decided  by  the  House  of  Lords  in  a  recent  case  that 
there  is  no  Admiralty  jurisdiction  in  rem  in  such  a  case  (d). 

Where  the  ship  which  causes  the  loss  of  life  is  British  (e) 
no  action  for  damages  in  respect  of  loss  of  life  can  be 
brought  until  the  Board  of  Trade  has  either  completed  or 
refused  to  hold  an  enquiry  under  the  provisions  of  the 
Merchant  Shipping  Act,  1854  (/). 

Under  17  &  18  Vict.  c.  104,  the  Board  of  Trade  has 
power  to  institute  proceedings  for  the  recovery  of  damages 
for  loss  of  life  or  personal  injury.  Damages  recovered  in 
such  proceedings  are  assessed  at  30/.  for  each  case  of  death 
or  injury,  and  are  payable  in  priority  to  other  claims. 
This,  however,  is  not  the  limit  of  the  owner's  liability. 
The  full  amount  to  which  he  is  liable  under  25  &  26  Yict. 
0.  63,  s.  54,  can  be  recovered  in  proceedings,  either  by  the 
Board  of  Trade  or  by  any  person  dissatisfied  with  the 
amount  recovered  in  the  Board  of  Trade  proceedings.  If 
the  amount  of  the  owner's  statutory  liability  is  insufficient 
to  provide  damages  at  the  rate  of  30/.  for  each  claimant, 
the  claims  abate  rateably  (g). 

A  penalty  of  50/.  in  addition  to  damages  can  be  recovered 
against  a  ship  that  injures  a  light-ship  (A). 

Full  damages  may  be  recovered  by  the  injured  party 
though  he  has  been  compensated  for  the  whole  or  part  of 


(r)  See  T/ie  Sylpky  L.  B.  2  A. 
&  E.  24 ;  The  Gtddfaxe,  ib,  326 ; 
The  Beta,  L.  R.  2  P.  C.  447; 
The  Borodino,  5  L.  T.  N.  8.  291 ; 
and  contra.  Smith  v.  Broum,  L.  R. 
6  Q.  B.  729  ;  Simpson  v.  Blues,  L. 
R.  7  C.  P.  290.  In  The  Franeonia, 
2  P.  D.  163,  the  Court  of  Appeal 
waa  equally  divided.  See  also  Taylor 
Y.  Bewar,  6  B.  &  S.  58  ;  and  obser- 
vations of  Sir  R.  Phillixnore  on  that 
case,  L.  R.  2  A.  &  E.  329. 

(d)  The  Vera  Cruz  (No.  2),  9  P. 
D.  96:  affirmed  by  tne  House  of 
Lords,  10  Ap.  Ca.  59, 


{e)  The  Act  does  not  apply  to 
foreign  vessels;  setnble.  The  Vera 
Cruz  (No.  1),  9  P.  D.  88 ;  infra^ 
p.  223. 

(/)  17  &  18  Vict.  c.  104,  88. 507^ 
516. 

iSi)  See  17  &  18  Viot.  c.  104,  ss. 
507-516  ;  25  &  26  Vict.  c.  63,  s.  56 ; 
Olaholm  v.  Barker,  L.  R.  2  Eq. 
598;  S.  C,  L.  R.  1  Gh.  223;  see 
also  The  Franeonia,  2  P.  D.  163, 
166.  It  is  believed  that  proceedings 
under  this  Act  have  been  taken 
once  only,  in  the  case  of  The  John. 

(A)  17  &  18  Vict.  0.  104,  s.  414, 
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his  loss  by  his  insurers  (i).    But,  as  will  be  seen  below  (k),  though  loss 
he  will  hold  such  damages  as  he  may  recover,  to  the  ex-  ^^^, 
tent  of  the  sum  received  from  his  insurers,  in  trust  for  his 
insurers. 

Although  it  is  the  usual  practice  of  the  Court  to  refer  Whether  the 
all  questions  as  to  the  amount  of  damages  to  the  registrar  ^^^^ntial 
assisted  by  merchants  (/),  yet  where  the  question  is  raised  damages  is  for 
by  the  pleadings,  it  is  in  the  discretion  of  the  Court  to  registrar. 
decide  at  the  hearing  of  the  action  whether  damages  for 
a  loss  subsequent  to  the  collision  are  recoverable  in  the 
action.     In  exercising  its  discretion  the  Court  will  be 
guided  by  the  consideration  whether  the  matter  is  one 
involving  questions  of  nautical  skill,  and  can  be  dealt  with 
by  the  Court  and  its  nautical  assessors  better  than  by  the 
registrar  and  merchants  (m). 

Damages  recoverable  by  a  cargo-owner,  or  by  a  pas-  Damages  re- 
senger,  upon  the  contract  of  carriage,  are  such  as  "  a  man  ^^^^q!^^ 
when  making  the  contract  would  contemplate  would  flow  upon  the  con- 
from  a  breach  of  it"  (w).    This  somewhat  vague  rule  is  carriage, 
the  only  one  to  be  extracted  from  the  cases.     It  is  beyond 
the  scope  of  this  work  to  discuss  the  general  subject,  and 
it  is  sufficient  here  to  state  that  a  breach  of  the  contract 
of  carriage,  consisting  ia  negligence  of  the  carrier  causing 
collision  and  loss  of  the  goods  carried,  has  the  same  effect 
as  regards  liability  to  damages  as  a  breach  of  the  contract 
in  any  other  respect  (o). 

The  shipowner's  general  liability  as  carrier  is  considered 
elsewhere  {p) . 


(i)  Taie9  ▼.  Whyte,  4  B.  N.  0. 
272;  Bradhurn  v.  Great  Western 
BaUicay  Co,,  L.  R.  10  £x.  1. 

(*)  P.  287. 

(Q  This  is  the  general  rule  in 
actions  for  damage  to  cargo  under 
24  Vict.  c.  10,  8.  6  ;  The  St.  Cloud, 
Br.  &  Lu^.  4;  as  well  as  in  damage 
actions. 

(m)  TheJfaido/KentyeV.D.nS. 

(m)  Fer  Blackburn,  J.,  Sobbs  v. 
LmdoH  and  S,  TT.  Bail,  Co.,  L.  R* 


10  Q.  B.  Ill,  121. 

(o)  Ajs  to  the  subject  generally, 
see  Mayne  on  Damages,  4th  ed.  p. 
12  seq.;  Sedgwick  on  Damages, 
7th  ed.  vol.  1,  431  seq.;  vol.  2, 
91  seq.  The  Bar  ana,  1  P.  D.  452; 
2  P.  D.  1183;  McMahoti  v.  Field,  7 
Q.  B.  D.  591 ;  Lillet/  v.  Doubleduy, 
ib.  510,  are  amongst  the  latest  cases 
on  the  subject. 

(p)  Infra,  p.  275. 
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Effect  of  the        The  rule  as  to  division  of  loss  where  both  ships  ore  in 

dhiJonof       fo^t,  whilst  it  extends  the  right  to  recover  damages  by 

loss  upon  the   superseding   the  common  law  doctrine  of  contributory 

damages  re-     negligence,  also  limits  the  amount  of  damages  recoverable 

ooverable.       j^  one-half  the  claimant's  loss.    In  the  case  of  an  owner 

of  cargo  on  board  one  ship  suing  the  other  in  tort,  it 

abridges  to  this  extent  his  common  law  right  to  recover 

full  damages.    But  it  does  not  affect  his  right  to  recover 

full  damages  upon  the  contract  of  carriage  (47).     And  if 

part  of  the  loss  has  been  recovered  in  damages  against  the 

owner  of  the  carrying  ship,  the  balance  up  to  one-half  the 

loss  may  be  recovered  against  the  other  ship  (r).    The 

effect  of  the  rule  as  to  division  of  loss  is  fully  considered 

in  another  chapter  (a). 

The  Acts  limiting  the  shipowner's  liability  largely  affect 
the  amount  of  damages  recoverable  by  the  sufferer  in  a 
collision.  These  enactments  also  are  fully  considered  in 
another  chapter  {f). 


Costs. 

General  rule        ^^^  general  rule  as  to  costs  in  a  damage  action,  in 
as  to  costs  in    -^]iich  the  owncrs  of  the  two  ships  are  plaintiff  and  def en- 

a  damage  _ 

action.  dant,  is  that  the  costs  follow  the  event.    If  the  collision  is 

by  the  fault  of  the  defendant  ship  alone,  the  plaintiff  is 

entitled  to  the  costs  of  the  action ;  if  his  ship  was  alone 

Where  both     in  fault,  he  will  be  condemned  in  costs.     Where  both 

ships  in  fault,  gj^ipg  ^q  in  fault,  each  party  bears  his  own  costs  (ti) ;  and 


{q)  See  Chartered  Mercantile  Bank 
of  India  v.  Netherlands  India  Steam 
Navigation  Co,y  9  Q.  B.  D.  118  ;  10 
Q.  B.D.521. 

(r)  The  Demetrius,  L.  R.  3  A.  & 
E.  623. 

(s)  Infra,  p.  126. 

(t)  Infra,  p.  165,  scq. 

(«)  TJie  Washington,  6  Jur.  1067 ; 
The  Telegraphy  1  Sp.  E.  &  A.  427  ; 


TJie  Lake  St,  Clair,  3  Asp.  Mar. 
Law  Caa.  361 ;  The  Agra  and  The 
Elizabeth  Jenkins,  L.  R.  1  P.  0. 
601.  The  rule  formerly  was  that 
the  costs  of  the  action  were  divided 
and  one-half  borne  by  each  party ; 
the  present  practice  is  said  to  have 
been  introduced  by  Lord  Stowell, 
see  per  Lord  Blackburn,  7  App.  Gas. 
818 ;  sed  rid.  1  W.  Rob.  21. 
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this  is  the  case  also  where  the  fault  is  that  of  a  compulsory 
pilot  (ar) ;  and  the  rule  appears  to  be  the  same  where  the  Inevitable 
coUisioii  occurred  without  fault  in  either  ship — the  so- 
called  case  of  inevitable  accident — provided  the  plaintiff 
was  not  unduly  rash  in  bringing  his  action  (y).  In  a 
recent  case  of  inevitable  accident  no  order  was  made  as  to 
costs,  upon  this  ground,  amongst  others,  namely,  that  the 
defendant  ship  unavoidably  had  a  riding  light  exhibited 
though  she  was  not  at  anchor  (z). 

But  if  the  plaintiff  had  no  sufficient  ground  for  bringing 
his  action,  as  where  the  weather  at  the  time  of  the  collision 
was  most  tempestuous  and  the  plaintiff  had  good  reason  to 
suppose  that  the  collision  could  not  have  been  avoided,  he 
will  be  ordered  to  pay  the  costs  of  the  action  (a). 

Where  a  plaintiff  failed  to  identify  the  ship  arrested  Where  the 
as  the  ship  with  which  his  own  had  been  in  collision,  the  ^^^d.  ^  ^ 
action  was  dismissed  with  costs  {b).  And  it  seems  that,  to 
entitle  the  defendant  in  such  a  case  to  damages  for  the 
wrongful  arrest  of  his  ship,  gross  negligence,  equivalent  to 
malice,  must  be  proved  against  the  plaintiff  (c).  A  plaintiff 
who  arrests  the  wrong  ship  without  any  reasonable  ground 
would,  doubtless,  be  condemned  in  costs. 

It  must  be  observed  that  the  cases  above  cited,  in  which 
a  successful  defendant  was  required  to  bear  his  own  costs, 
are  decisions  in  Admiralty ;  and  it  remains  to  be  decided 
whether  they  would  be  followed  in  other  Divisions  of  the 
High  Court  (rf). 


{x)  Th4  Miffhorgs  Minde,  8  P.  D. 
132. 

(y)  The  Itinerant,  2  "Vf.  Rob.  236 ; 
The  London,  Br.  &  L.  82  ;  these 
cases  were  followed  by  the  PriTj 
Gounoil  in  The  Marpeaia,  L.  R.  4 
P  C  212 

(z)  The  Buchhunt,  6  P.  D.  152. 

(a)  The  Thomley,  7  Jtir.  669. 

\b)  The  Etangelismosy  Swab.  378 ; 
12  Moo.  P.  C.  C.  352 ;  foUowed  in 
The  Active^  6  L.  T.  N.  S.  773  ;  and 


in  T)ie  Straihnaver,  1  App.  Cas.  58. 
In  The  Active  the  ship  arrested  had 
suffered  damage,  aau  "bj  collision, 
in  the  neighbourhood  of  the  place 
of  collision  and  about  the  time  of 
the  collision. 

{c)  See  cases  cited  in  the  last 
note. 

(d)  See  General  Steam  Navigation 
Co.  Y.  London  and  Edinburgh  Ship- 
ping Co.,  2  Ex.  D.  467. 
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Suooessful 
plaintifl 
depriyed 
of  oosts. 


Cargo-owner 

defendant's 
ship  to  be 
alone  in  fault 
where  both 
are  in  fault. 


CoBtsin  case 
of  collision 
with  one  of 
Her  Majesty's 
ships. 

Defence  of 

compulsory 

pilotage. 


The  ship  that  suooeeded  in  the  oollifiion  action  was  in 
one  ease  deprived  of  her  right  to  costs  by  reason  of  the 
violence  of  her  crew  to  those  on  board  the  other  ship  at  the 
time  of  the  collision  {e) ;  and  in  another  case  (before  the 
statutory  rule  as  to  standing  by  was  in  force),  a  vessel  was 
deprived  of  her  costs  by  reason  of  her  failure  to  stand  by 
and  assist  the  other  ship  (/). 

The  owner  of  cargo  on  board  a  ship  who  sues  another 
ship  with  which  the  carrying  ship  has  been  in  collision, 
will  not  get  his  costs,  if  he  claims  that  the  ship  sued  is 
alone  in  fault,  and  it  is  held  that  both  ships  are  in 
fault  {g).  It  has  been  said  that  the  strict  course  in  such 
a  case  is  to  give  the  plaintiffs  the  costs  of  the  issue  upon 
which  they  succeed,  and  to  make  them  pay  the  costs  of 
the  issue  on  which  they  fail.  But  to  avoid  the  expense 
of  such  an  apportionment  it  was  held  in  a  recent  case  that 
no  order  should  be  made  as  to  costs  (A). 

In  the  case  of  a  collision  with  a  Queen's  ship  the  Crown 
usually  conforms  to  the  practice  of  the  Court  as  to  pay- 
ment of  costs,  but  no  order  for  payment  can  be  made 
against  the  Crown  (t). 

A  defendant  who,  admitting  that  his  ship  was  in  fault 
for  the  collision,  raises  and  succeeds  upon  the  defence  of 
compulsory  pilotage,  will  obtain  his  costs  {k) ;  but  where, 
defending  the  case  upon  the  merits,  he  fails,  though  he 
raises  also,  and  succeeds  upon,  the  defence  of  compulsory 
pilotage,  he  will  neither  get,  nor  will  be  ordered  to  pay, 
costs ;  each  party,  in  such  a  case,  being  left  to  bear  his 
own  (/).    This  was  formerly  the  practice  in  the  Admiralty 

ie)  The  Catalina,  1  Sp.  23. 

(/)  The  Celt,  3  Hag.  Ad.  321. 

Q)  The  City  of  Manchester^  6  P. 
X).  221,  reversing  the  decision  of 
the  Court  below;  The  Hibernian 
6  P.  D.  3  ;  2  Asp.  Mar.  Law  Cas. 
454.  The  Milan,  Lush.  388,  would 
not,  it  seems,  now  be  followed  on 
this  point. 

(h)  See  per  James,  L.  J.,  The  City 
qf  Manchester^  ubi supra,  Baggallay, 


L.J.,  in  the  same  case  thought  that 
neither  party  should  get  any  costs. 

(»)  The  Leda,  Br.  &  Lush.  19; 
H,M.S.  Swallow,  Swab.  30. 

(k)  The  Royal  Charter,  L.  R.  2 
A.  &  E.  362  ;  The  Schwann,  L.  R. 
4  A.  &  E.  187 ;  Tlie  Juno,  1  P.  D. 
136. 

(0  The  Schwann,  L.  R.  4  A.  &  E. 
187. 


costs. 
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Court  and  Privy  Council  (m) ;  it  has  been  followed  since 
the  Judicature  Acts  by  the  Court  of  Appeal  and  the 
Admiralty  Division  (n).  But  in  the  Exchequer  Division 
this  practice  was  not  followed  in  a  recent  case,  and  the 
plaintiff  was  ordered  to  pay  the  defendant's  costs  (o).  The 
rule  as  to  no  costs  being  given  where  both  ships  are  in 
fault  applies  where  the  fault  is  that  of  a  compulsory 
pilot  (p). 

The  costs  of  a  reference  as  to  damages  do  not  follow  the  Costs  of 
costs  of  the  action.  The  investigation  before  the  registrar  J^^Sar.**' 
is  in  the  nature  of  a  new  litigation,  and  the  costs  of  it  are 
in  the  discretion  of  the  judge  {q).  The  general  rule,  before 
the  Judicature  Acts,  was  that  the  claimant  is  entitled  to  his 
costs  of  establishing  his  claim  before  the  registrar,  provided 
not  more  than  one*fourth  of  the  claim  is  disallowed  (r). 
And  this  appears  still  to  be  the  practice  («).  If  more  than 
one-fourth  and  less  than  one-third  of  the  claim  is  dis- 
allowed, no  Older  is  made  as  to  costs  (^).  If  more  than 
one-thixd  of  the  claim  is  disallowed,  the  claimant  will  be 
ordered  to  pay  the  costs  of  the  reference  (u) ;  and  this  rule 
will  not  be  relaxed  merely  because  the  claimant  fails  to 
prove  the  required  amount  of  his  claim  upon  a  point  of 
law  (it).  The  rule  is  the  same  whether  one  or  both  ships 
are  in  fault  (y) ;  whether  the  claim  is  by  an  owner  of  ship  or 


(fft)  The  Inni^ail,  3  Asp.  Mar. 
Law  Cas.  337 ;  86  L.  T.  N.  S.  819 ; 
The  FHnceUm,  3  P.  D.  90. 

(/i)  The  Matthew  Cay,  L.  B.  5 
P.  D.  49  ;  The  Daioz,  3  A^.  Mar. 
Lew  Cas.  477  ;  The  Righwrgs  Minde, 
8  P.  D.  132  ;  TheAltyre,  Ad.  Div. 
27th  Feb.,  1885,  where  there  was  a 
oonnterclaim. 

(o)  General  Steam  Ifavigalion  Co. 
T.  London  and  Bdiriburgh  Shipping 
Co,,  2  Ex.  D.  467. 

(p)  The£ighorg8Minde,ST.T>.U2, 

(q)  The  Consett,  6  P.  D.  62,  77 ; 
followed  in  The  Savemake,  1 1  L.  J. 
Ad.  71 ;  The  Mary,  48  L.  T.  N.  S. 
28;  7P.  D.  201. 


ir)  The  Amelia,  23  L.  T.  N.  S.  644. 

(»)  In  The  Savernake,  5  P.  D.  166, 
about  one-ninth;  in  The  Mary,  7 
P.  D.  201,  less  than  one-fifth  was 
disallowed.  Thedaimantsgfot  their 
costs  of  the  reference  in  both  cases. 

{t)  The  Amelia^  ubi  supra;  The 
WiUiamina,  3  P.  D.  97. 

(m)  The  Empress  Eugenie,  Lush. 
138 ;  The  Namni,  32  L.  T.  N.  8. 
836  ;  The  Englishman,  38  L.  T.  N.  S, 
766. 

(x)  The  Empress  Eughi  ie,  ubi  supra; 
The  Consett,  6  P.  D.  229  (the  ship- 
owner's claim). 

(y)  In  Tlie  Cottsett,  TJie  Savemake 
and  T/ie  Mary,  both  were  in  fault. 
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of  cargo  (z) ;  Avhether  the  claimant  is  plaintiff  or  defendant 
claiming  upon  a  oonnter-claim  (a) ;  and  whether,  both  ships 
being  in  fault,  proceedings  upon  the  reference  have  been 
taken  with  respect  to  the  damage  to  one  or  both  ships  (6). 

Under  special  circumstances  the  general  rules  above 
stated  have  been  departed  from.  In  a  recent  case,  where 
nearly  half  the  claim  was  disallowed,  the  costs  of  proving 
certain  items  were  allowed,  and  no  order  made  as  to  the 
residue  of  the  costs  (c).  So  a  claimant  has  obtained  his 
costs,  where  more  than  three-fifths  of  his  claim  was  dis- 
allowed, because  of  the  difficulty  of  determining  how 
much  of  the  damage  was  due  to  the  collision  (d).  Where 
the  claim  was  for  loss  of  a  fishing  voyage  and  for  loss  of 
gear,  and  the  sum  claimed  for  gear  was  paid  into  Court, 
the  claimant  obtained  part  of  his  costs  of  proving  the  rest 
of  his  claim,  though  more  than  one-third  was  struck  off  (e). 

Where  a  claimant,  after  withdrawing  at  the  reference  a 
large  part  of  his  claim  which  he  had  persisted  in  up  to  the 
reference,  succeeded  in  proving  two-thirds  of  his  claim  as 
diminished,  though  less  than  two-thirds  of  his  original 
claim,  it  was  held  that  he  must  pay  the  costs  of  the  ref  er- 
ence(/). 

The  rule  that  each  party  pays  his  own  costs  of  the 
reference,  where  more  than  one-fourth  and  less  than  one- 
third  has  been  struck  off  the  claim  at  the  reference,  does 
not  apply  where  the  registrar's  report  has  been  appealed 
from  and  overruled,  though  by  the  ultimate  decision  of  the 
Court  the  above-mentioned  part  of  the  claim  is  allowed  (^). 
Costs  of  The  costs  of  an  appeal  from  the  registrar,  as  a  general 

Je^^""     "Je,  f oUow  the  result  of  the  appeal  {h) . 

(s)  In  I7ie  Consctt,  6  P.  D.  62,  77,  (d)  The  JEHna,  6  P.  D.  237,  note, 

the  claim  was  by  cargo-owner.  (e)  The  Oleaner^  38  L.  T.  N.  S. 

{a)  In  The  Mary  both  plaintiff  650 ;  and  see  The  FaranOy  1  P.  D. 

and  defendant  got  tbeir  costs.  452,  461 ;  2  P.  D.  118. 

(b)  In  The  Savernake  it  did  not  (/)  The  Eilean  Dubh,  49  L.  T. 

appear  that  before  the  reference  N.  S.  444. 

any  proceedings  had  been  taken  by  ((A  The  Slack  Princef  infra. 

one  of  the  ships.  (A)  The  Black  Prince,  Lush.  568  ; 

(r)  The  Cotwett,  6  P.  D.  229.  The  Farana,  1  P.  D.  452 ;  2  P.  D.  118. 
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There  has  been  some  doubt  as  to  costs,  where  the  deoi-  Costs  in  Court 
sion  of  the  Court  below  is  reversed  or  varied,  and  the  ^  v?^- 
Coxat  of  Appeal  holds  the  oollision  either  to  have  been  an 
inevitable  accident,  or  to  have  been  caused  by  the  fault  of 
both  ships.  It  appears  to  be  now  settled  that  in  such  a 
case  no  order  will  be  made  as  to  the  costs  either  of  the 
Court  below  or  of  the  appeal,  each  party  being  left  to 
bear  his  own.  When  in  the  Court  below  ship  A.  (the 
defendant's  ship,  who  had  brought  no  cross  action)  was 
held  in  fault,  and  upon  appeal  the  collision  was  held  to 
have  been  an  inevitable  accident,  no  costs  either  of  the 
Court  below  or  of  the  appeal  were  given.  This  case  was 
decided  by  the  Privy  Coimcil  in  the  year  1872  («•).  In 
similar  and  more  recent  cases  (j)  (1876)  before  the  Court 
of  Appeal,  the  same  order  was  made.  In  a  later  case 
(1879)  (A),  special  circumstances  were  relied  upon  to  take 
the  case  out  of  the  general  rule,  that  a  successful  ap- 
pellant should  have  his  costs ;  but  in  a  still  more  recent 
ease  (/),  where  no  special  circumstances  existed,  the  same 
practice  as  to  costs  was  observed.  The  general  rule  in 
such  a  case  appears  to  be  laid  down  in  the  last-mentioned 
case.  The  Milanese.  The  rule,  that  no  costs  of  the  appeal 
or  in  the  Court  below  will  be  given  where  both  ships  are 
in  fault,  applies  where  the  fault  of  one  of  the  ships  is  the 
fault  of  her  compulsory  pilot  (w). 

Where  both  ships  are  held  in  fault  in  the  Court  below, 
and  upon  the  appeal  by  one  of  the  parties  the  other  party 
applies  to  have  the  judgment  varied  or  reversed,  and  the 
Court  of  Appeal  affirms  the  decision  of  the  Court  below, 
the  appellant  will  be  ordered  to  pay  the  costs  of  the  appeal, 

(0  The  Marpetia,  L.  B.  4  P.  C.  4  P.  D.  llo. 

212.  (0  TheMilaneaey^Asp,T£.9X.ljgL^ 

{J)  The  Cily  of  Camhridgcy  Z  As^.  Caa.   318;    43  L.  T.    N.   S.   107 

Mar.  Law  Cas.  307  ;  The  Corinua,  (1880). 

iM,  (wi)  The  Migborga  Minde,  8  P.  D. 

(k)  The  Sicafuea  and  The  Condor,  132. 
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except  so  fax  OS  they  have  been  augmented  by  the  notioe 
given  by  the  respondent  («). 

Where  in  the  Court  below  both  ships  are  held  in  fault, 
and  one  only  of  them  appeals,  and  the  appeal  is  dismissed, 
the  appellant  will  be  ordered  to  pay  the  costs  of  the 
appeal  (o). 

Where,  upon  a  claim  and  counter-claim,  ship  A.  is  held 
solely  in  fault,  and  upon  appeal  the  decision  is  reversed, 
and  ship  B.  held  solely  in  fault,  the  appellant  will  get  his 
costs  both  of  the  appeal  and  in  the  Court  below  {p). 

Where  in  the  Admiralty  Division  it  had  been  found 
that  the  collision  was  caused  entirely  by  the  fault  of  one 
ship,  and  the  Court  of  Appeal  found  that  it  was  caused  by 
the  fault  of  both  ships,  the  fault  of  one  being  entirely  the 
fault  of  her  compulsory  pilot,  no  costs  were  given,  either 
of  the  appeal  or  of  the  action  (q).  Brett,  M.!B.,  thus  ex- 
plained the  principle  of  the  decision :  ^'  My  own  view  of 
the  case  is  that  the  Admiralty  Court,  which  had  always 
exercised  a  very  wide  jurisdiction  with  regard  to  the 
discipline  of  the  seas,  laid  down  this  rule :  If  both  vessels 
are  to  blame,  neither  of  them  shall  gain  by  any  litigation 
in  the  matter.  The  Privy  Council,  I  think,  adopted  that 
view  of  the  matter,  and  carried  out  the  rule  on  appeal, 
save  under  exceptional  circumstances.  These  exceptional 
circumstances  are,  where  the  judgment  of  the  Court  below 
has  been,  that  both  vessels  were  to  blame,  and  that  judg- 
ment is  affirmed." 
Costs  of  The  general  rule  as  to  the  costs  of  an  action  for  limita- 

Siditoti^  of    *^^^  ^^  liability  is  that  they  shall  be  borne  by  the  plaintiff, 
liability.         But  if  the  defendant    raises   issues  which  are  decided 
against  him,  as  where  he  disputes  the  right  of  the  plaintifi 

(n)  The  Lauretta,  4  P.  D.  25.  {p)  Th  Gtannibanta,  1  P.  D.  283 

(o)  TheMilane8e,4 Asp,UaT.L&w      (1876). 
Cas.  438  ;  and  see  per  Biett,  L.J.,  (q)  The  Hector,  8  P.  D.  218.  See 

in  The  Sector,  8  P*  D.  218.  also  The  Rigborgt  Minde,  8  P.  D. 

132. 
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on  the  ground  that  the  loss  was  by  and  with  the  actual 
fault  and  privity  of  the  owners  (r),  or  was  not  caused  by 
improper  navigation  («),  he  will  be  compelled  to  pay  the 
extra  costs  occasioned  to  the  plaintifE  by  such  issues.  Nor 
will  the  plaintiff  in  the  limitation  action  have  to  pay  the 
costs  of  litigation  between  the  claimants  upon  the  fund 
representing  the  amount  of  their  statutory  liability  as  to 
their  respective  rights  to  share  in  the  fund  (t). 

Costs  are  now  in  all  ccuses  in  the  discretion  of  the  Costs  of 
Court  (u).    The  provisions  of  the  County  Courts  Admi-  f^amount 
ralty  Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  ss.  3,  9,  below  County 

1  •      i»  J  1   •   j.»/s»       1^      1^  •  t-  •     Court  limit. 

are  no  longer  in  force,  and  a  plamtm  who  brmgs  his 
action  in  the  Supreme  Court  may  receive  his  costs,  though 
the  amount  of  his  damages  are  less  than  the  County  Court 
limit  (2;). 

If  a  plaintiff  arrests  the  defendant  ship,  and  requires  Costs  of  ex- 
bail  for  an  exorbitant  sum,  he  will  be  ordered  to  pay  all  ^^^^^  ^^' 
the  costs  and  expenses  to  which  the  defendants  have  been 
put  in  finding  bail.    Such  an  order  was  made  in  a  salvage 
action,  where  3,000/.  was  claimed,  and  bail  for  that  sum 
required,  and  only  450/.  was  awarded  (y). 

As  to  the  principles  upon  which  costs  upon  the  higher  Costs  upon 
scale  will  be  awarded,  see  Ord.  LXV.  r.  9  («).  ^«^^  '^^' 


(r)  African     Steamship    Co,    y. 
Steamy,  2  K.  &  J.  660 ;  l%e  City  of 
£ueno9  Ayrea,   1  Asp.  Mar.  Law 
Cas.  169 ;  The  Empuaa,  6  P.  D.  6. 

W  The  Warkworth,  9  P.  D.  20. 

{t)  African     Steamship 


Swanzy,   ubi    supra;   The 


Co,    V. 
City  of 


Buenos  Ayres,  ubi  supra  ;  The  Em^ 
pusa,  uH  supra. 

(w)  Rules  of  Sup.  Court,  1883, 
Ord.  LXV.  r.  1. 


(ar)  Oamctt  v.  Bradley,  L.  B.  3 
App.  Ca.  944 ;  Tennant  f  Co,  y, 
EUis  #  Co,,  6  Q.  B.  D.  46 ;  The 
Camellia,  9  P.  D.  27. 

(y)  The  George  Gordon,  9  P.  D. 
46  ;  and  see  The  Earl  Grey,  1  Sp. 
180.  As  to  moderation  of  bail, 
see  supra,  p.  84. 

(z)  See  also  The  Horace,  9  P.  D. 
87  (a  salvag^e  case). 
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The  four         FoR  the  purpose  of  determining  by  whom  and  in  what 

^^JyJ.^^  shares  the  loss  is  to  be  borne,  collisions  between  ships 

have  been  divided  into  four  olasses.    ^'  In  the  first  place,  it 

(collision)  may  happen  without  blame  being  imputable  to 

either  party,  as  where  the  loss  is  occasioned  by  a  storm, 

or  other  vis  mqfor.    In  that  case  the  misfortune  must  bo 

borne  by  the  party  on  whom  it  happens  to  light,  the  other 

not  being  responsible  to  him  in  any  degree.    Secondly,  a 

misfortune  of  this  kind  may  arise  where  both  parties  are 

to  blame — where  there  has  been  want  of  due  diligence  or 

of  skill*  on  both  sides ;  in  such  a  case  the  rule  of  law  is  that 

the  loss  must  be  apportioned  between  them,  as  having 

been  occasioned  by  the  fault  of  both  of  them.    Thirdly,  it 

may  happen  by  the  misconduct  of  the  sufPering  party 

only ;  and  then  the  rule  is  that  the  sufferer  must  bear  his 

own  burden.    Lastly,  it  may  have  been  the  fault  of  the 

ship  which  ran  the  other  down,  and  in  this  case  the 

innocent  party  would  be  entitled  to  an  entire  compensation 

from  the  other"  (a). 

Whether  The  dictum  of  Lord  Stowell  is  here  cited  as  a  clear 

dStom^^filto'^  statement  of  the  modem  rule  of  the  English  Admiralty 

the  limited      -v^th  reference  to  the  incidence  of  loss  in  case  of  collision. 

tlfe  role  of  ^   It  has  been  universally  accepted   as  such,    cited    with 

divimon  of       approval  in  the  House  of  Lords  (6),  and  frequently  acted 


I068 10  correct. 


(a)  Per  Lord  Stowell  (then  Sir  the  meaning    of    << collision"    in 

"W.  Soott)  in  The  Woodrop  Sima,  2  Admiralty,  see  The  Moxey,  Abbot. 

Dods.  83,  85.   Jn  The  Lord  Iff  kilU,  Ad.  73. 

cited  2  Shaw's  App.  Cas.  395,  is  a  (^)  In  ITai/  ▼.  Ze  Neve  (1824),  2 

dictum  to  the  same  effect.    As  to  Shaw's  (8c.)  App.  Cas.  396. 
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upon  by  the  Courts  for  the  last  seventy  years.  In  the 
presence  of  this  fact  even  the  highest  tribunal  would 
hesitate  long  before  it  decided  a  case  in  opposition  to  the 
express  words  of  so  distinguished  a  master  of  maritime 
and  civil  law  as  Lord  Stowell ;  and  which  have  acquired 
almost  the  force  of  law  by  a  succession  of  cases  decided  in 
accordance  with  them  for  a  long  series  of  years.  But  it 
must  here  be  pointed  out,  that  in  one  important  particular 
Lord  Stowell's  statement  of  the  case  in  which  the  rule  of 
division  of  loss  is  applicable  is  not  in  accordance  with 
previous  decisions  of  the  Court  of  Admiralty;  that  the 
ancient  rule  of  the  Admiralty  as  to  division  of  loss  had  for 
upwards  of  a  century  previous  to  the  case  of  Tlie  Woodrop 
Sims  a  more  extended  operation  than  is  attributed  to  it  by 
Lord  Stowell ;  and  that  if,  at  the  present  day,  its  operation  is 
confined  to  the  case  of  "both  ships  in  fault,"  it  is  by  reason 
of  the  communia  error,  and  not  by  virtue  of  any  express 
decision  of  the  Courts.  This  subject  will  be  fully  con- 
sidered below  (c)  in  connection  with  the  history  of  the  rule 
of  division  of  loss  in  English  law,  of  which  it  is  proposed 
here  to  give  some  account. 

The  earliest  trace  {d)  of  the  rule  as  to  division  of  loss  History  of 
appears  in  the  Laws  of  Oleron,  a  code  of  maritime  law  t^o'iawb  of 
attributed  to  the  twelfth  century  (c),  and  introduced  from  Olercn. 
Aquitaine  into  this  country  not  later  than  the  fourteenth 
century  (/).    This  code  contains  a  provision  (Art.  16)  that 


Se)  Infra,  p.  134,  aeq. 
d)  The  Book  of  Exodus,  Ch. 
zxi.,  TV.  3d,  36,  is  cited  by  Gleirac 
in  support  of  the  rule.  The  passage 
is  as  follows:  **Aud  if  one  man^s 
ox  hurt  another^  s,  that  he  die  ; 
then  thev  shaU  sell  the  live  ox, 
and  divide  the  money  of  it;  and 
the  dead  ox  also  they  shall  divide. 
Or  if  it  be  known  that  the  ox  hath 
used  to  push  in  time  past,  and 
his  owner  hath  not  kept  him  in ; 
he  shall  surely  pay  ox  for  ox ;  and 
the  dead  shall  be  his  own.*' 


(«)  1  Pardessus,  Collection  des 
Lois  Maritimes,  pp.  283  teq. 

(/)  The  Record  or  BjoUDe  Supe- 
riorUate  Maris  et  Jure  Admiralitatis 
Afwiue  of  12  Ed.  3  (1338),  refers 
to  La  Ley  Oleyroun  as  the  law  of 
the  English  Admiralty;  seePrynne, 
Animadv.  109;  Selden's  Maro 
Clausum,  1.  2,  c.  24.  A  record  in 
the  Tower  of  London,  set  out  by 
Piynne,  Animadv.  117,  shows  that 
the  Law  of  Oleron  was  administered 
in  the  local  Court  of  Bristol  in  24 
Ed.  3  (1350).    There  are  extant  in 
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when  a  ship  at  anchor  is  damaged  by  a  ship  under  way, 
the  loss  on  the  ship  shall  be  divided  between  the  two 
ships,  and  the  loss  on  the  cargo  between  the  merchants  (/), 
provided  the  master  and  mariners  of  the  ship  under  way 
swear  that  they  did  not  do  the  damage  wittingly  {g). 
The  rule  is  stated  to  be  so  framed  in  order  to  deter  the 
owners  of  old  and  inferior  ships  from  trying  to  make 
money  by  getting  them  sunk  by  collision  and  recovering 
damages  from  the  other  ship. 

The  laws  of  Wisby,  a  town  in  the  island  of  Gotland  (A), 
and  various  codes  of  maritime  law,  in  use  subsequently  to 
the  thirteenth  century  in  Flanders — all  of  them  versions, 
more  or  less  exact,  of  the  Oleron  code  (t) — contain  very 
similar  provisions  as  to  the  incidence  of  loss  where  the 
collision  is  not  wilful. 

The  instructions  to  the  Admiral  contained  in  the  Black 
Book  of  the  Admiralty,  dating  probably  1337 — 1351, 
contain  a  similar  rule  as  to  equal  division  of  loss  where 
the  collision  is  accidental  (/). 
The  Korihem  The  language  of  some  of  the  Northern  Codes  suggests 
Codea ;  equal  ^.^^  ^^  division  of  loss  was  not  necessarily  in  equal  shares, 
tionate  divi-  but  that  there  was  a  distribution  of  the  loss  on  ships  and 
fflono  088.  Q^gQQg  in  the  nature  of  a  general  average  contribution 
between  shipowner  and  merchant  {k).    The  exact  meaning 


Theinfltroo- 
tioiiB  to  the 
Admiral. 


the  arohiyes  of  the  City  of  London 
and  elsewhere  in  this  country  MSS. 
of  these  laws,  dating  from  the  early 
part  of  the  14th  centiuy:  Twiss' 
Black  Book,  toI.  1,  Ixxxii. 

(/)  .  .  .  .  **Le  dommage  doit 
estro  apprisie  et  party  par  moitie 
entre  les  deux  nefs,  et  les  Tins  qui 
Bont  dedens  les  deux  nefs  doivent 
partir  du  dommage  entre  les  mar- 
ohaunts":  1  Tmas'  Black  Book, 
108 ;  ib.  yol.  2,  p.  229,  1449 ;  ib, 
vol.  3,  p.  21. 

{a)  De  bon  gre. 

(A)  DatGotlansoheWater-Becht, 
Arts.  29,  30,  65 ;  4  Twiss'  Bkck 
Book,  87,  126 ;  ib,  284  ;  1  Pardess. 
481,  601. 


(t)  Jus  Maritimum  Lubecense  in 
usus  Osterlingorum,  Art.  23 ;  4 
Twiss'  Black  Book,  373 ;  3  Paidess. 
346  (Art.  21) ;  t*.  361  (Art.  47) ; 
Twaterrecht  in  Vlaenderen,  4 
Twiss'  Black  Book,  321,  436; 
Jngements  de  Damme,  ou  Lois  de 
Westcapelle,  1  Pardess.  379. 

U)  1  Twiss'  Black  Book,  36; 
t^.  XXX.  Introd. 

{k)  See  the  Laws  of  Gotland 
(Wisby),  4  Twiss'  Black  Book, 
284 ;  1  Pardess.  482 ;  of  Flanders, 
Ck>dex  Brugensis,  t^.  321 ;  of 
Damme,  1  Paidess.  379 ;  of  Flan- 
ders, Dantzic  MSS.,  4  Twiss'  Black 
Book,  436. 
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of  the  role  seems,  howeyer,  always  to  have  been  doubtful, 
and  to  have  given  rise  to  dispute  so  early  as  the  time  of 
Bynkershoek.  He  describes  in  graphic  terms  the  astonish- 
ment of  the  Supreme  Court  of  the  Netherlands,  of  which 
he  was  a  member,  when  he  endeavoured  to  persuade  his 
oolleagues  to  enforce  a  proportionate,  and  not  an  equal, 
division  of  the  loss  (/).  Yalin  states  that  in  his  day  opinion 
was  divided  upon  this  point ;  his  own  being  in  favour  of 
an  equal  rather  than  a  proportionate  division  (m). 

The  Consolato  del  Mare,  a  code  in  use  in  the  Mediter-  Consolato  del 
ranean  in  the  sixteenth  century,  contains  some  provisions  ^^* 
as  to  the  incidence  of  loss,  the  principle  of  which  appears 
to  be,  that  where  the  collision  is  caused  by  negligence,  the 
wrong-doers  shall  make  good  the  loss ;  and  that  where  it 
is  accidental,  the  loss  shall  be  apportioned  between  the 
ships  and  cargoes  in  the  way  of  general  average  contribu- 
tion, but  in  what  shares  does  not  appear  (n). 

By  Danish  Codes  of  1561  and  1683  (o),  and  by  Swedish  Danish  and 
Codes  of  the  seventeenth  century  (p),  the  loss  in  the  case  c^^^ 
of  an  accidental  collision  between  two  ships  under  way 
was  equally  divided. 

By  the  celebrated  Ordonnance  de  la  Marine  of  Louis  L'Ordon- 
XIV.,  which  was  promulgated  in  the  latter  part  of  the  ^J^  ^ 
seventeenth  century,  the  rule  in  the  case  of  accidental 
collision  was  that  the  loss  should  be  equally  divided  {q). 
Some  doubt  appears  to  have  existed  as  to  whether  it 
should  not  be  apportioned  in  the  nature  of  an  average 
contribution,  but  Yalin  states  that  the  better  opinion  was 
in  favour  of  equal  division  (r). 
Danish  Codes  of  1508  and  1683  divide  the  loss  of  an  Dirision  of 

(/)  Memini,  me  senatoie  et  de  (»)  Conaolato  del  Hare,  oc.  155- 

geometridt  proporfcione  peroiante,  158  ;  2  Pardess.  174  aeq.;  3  Twifis' 

reliqaossenatoresobetapuiBseatqne  Black  Book,  283  $eq. 
si  Jons  ignibuB  icti  eseent :  Bynk.  (o)  3  Paidess.  260,  288. 

QiuBBt.  Jnr.  Priv.  1.  iv.  c.  20.  ip)  lb.  129,  173. 

(m)  Yalin  snr  1* Ordonnance,  1.  3,  \q)  Yalin  sur  T Ordonnance  de  la 

tit.  7,  Art.  10,  vol.  2,  p.  178.  Marine,  1.  3,  tit.  7,  Arte.  10,  11. 

(/•)  /*.  vol.  2,  178. 

M.  K 
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loss  acoordinff  accidental  collision  between  the  ships,  according  to  the 

exportte^Ty      dcoision  of  experts,  without  specifying  the  principle  on 

Danish  Codes,  which  the  division  is  to  be  made  («). 

Division  in  A  different  division  is  adopted  in  the  Danish  Code  of 

1508  in  case  of  collision  between  a  ship  under  way  and 
another  at  anchor  {t).  The  ship  under  way  accidentally 
damaging  another  at  anchor  pays  one-third  of  the  loss. 
And  a  similar  rule  appears  in  Swedish  Codes  of  the 
seventeenth  century  {u),  A  like  division  of  the  loss  is 
adopted  in  a  code  of  maritime  law  stated  to  have  been  in 
force  in  the  kingdom  of  Malacca  in  the  thirteenth  century, 
in  the  case  of  a  collision  in  bad  weather  between  two  ships 
of  a  fleet  sailing  in  company  for  protection  against  pirates 
(voyage  de  conserve).  In  another  Eastern  Code,  contained 
in  the  collection  of  Pardessus,  the  proportion  of  damage 
recoverable  in  such  a  case  by  the  injured  ship  is  reversed 
— the  injured  ship  being  enabled  to  recover  two-thirds, 
and  having  to  bear  only  one-third  of  her  loss  (x). 

In  all  these  codes  the  division  of  loss  took  place  only 
where  the  collision  was  accidental.  There  is  no  sugges- 
tion for  dividing  it,  where  the  coUision  could  have  been 
avoided.  On  the  contrary,  it  is  expressly  provided,  or 
clearly  implied,  in  some  of  the  codes,  that  the  wrong-doer 
in  a  collision  shall  make  full  recompense,  and  that  he  shall 
recover  nothing  (y).  The  statement,  therefore,  which  has 
been  made  by  a  writer  of  authority,  that  the  rule  of  the 
ancient  codes  was  to  divide  the  loss  equally  where  the 
collision  is  accidental,  is  incorrect  (z). 


Orig^inall J  ihe 
rule  applied 
onlj  wnere 
the  collision 
was  acci- 
dental. 


(«)  3  Paidess.  261,  289. 

(0  Jb.  237. 

(«)  lb.  129,  173. 

(x)  See  6  Pardess.  409,  469. 
These  codes  are  said  to  have  been 
founded  on  customs  in  f oroe  in  the 
East,  lliey  purport  to  have  been 
promulgated  by  Mahmoud  Schah, 
the  Msmomedan  conqueror  of  the 
Eastern  islands.  It  seems  probable 
that  he  brought  them  from  the 
Mediterranean. 


(y)  This  seems  implied  in  Art.  15 
of  the  Oleron  Code,  aupra,  p.  127. 
See  also  Laws  of  Wisbuy,  Arts. 
49,  66;  1  Pardess.  496,  601;  of 
Damme,  Art.  16 ;  1  Pardess.  379. 
And  see  the  Consulate,  c.  167  teg.; 
2  Pardess.  174  ;  Instructions  to  uie 
Admiral,  1  Twiss'  Bhick  Book,  36, 
37. 

{z)  Boulay  Paty,  Cours  de  Droit 
Comm.  Mar.  tit.  12,  s.  6  (vol.  4, 
p.  493). 
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Nor  is  the  modem  role  of  the  English  Admiraltj,  which  Rule  of 
diyides  the  loss  where  hoth  ships  are  in  fault,  a  rule  of  the  Ad^^ty 
anoient  maritime  law.    In  two  alone  of  the  ancient  codes  diTiding  the 
IS  there  a  trace  of  dividing  loss  caused  by  fault  (a).  both  ahipe  in 

The  rule  of  the  Fiuglish  law,  therefore,  differs  mate-  ^*'^*" 
lially  £rom  that  of  any  of  the  above-mentioned  codes. 
Whatever  its  origin  may  be,  its  scope  and  application  for 
the  last  hundred  years  are  clear.  It  applies  where  both 
ships  are  proved  to  be  in  fault,  and  in  no  other  case.  It 
differs,  therefore,  widely  from  the  rule  of  the  Oleron  Code, 
whioh  appears  to  be  the  foundation  of  all  the  other  codes. 
The  English  rule  applies  only  where  there  is  fault  in  both 
ships ;  the  ancient  rule  applied  only  where  there  was  no 
fault  in  either  ship.  It  differs  also  from  the  rule  of  the 
general  maritime  law — so  far  as  there  can  be  said  to  be 
any  general  maritime  law  on  the  subject.  The  maritime 
law  divided  the  loss  where  the  collision  was  inevitable, 
and  also  in  the  so-called  case  of  inscrutable  fault — that  is 
to  say,  where  the  fault  was  not  brought  home  to  either 
ship  (b).  In  this  last  case,  by  the  law  of  England,  as 
laid  down  by  Lord  Stowell,  each  ship  bears  her  own 
loss.  But  cases  have  occurred  during  the  present  century 
in  which,  had  there  been  a  chance  of  getting  the  loss 
divided,  on  the  ground  that  the  collision  occurred  without 
fault  in  either  ship,  or  on  the  ground  that  the  cause  of 
collision  was  left  in  uncertainty,  the  rmticum  Judicium  (c) 
would  at  least  have  been  mentioned.  But  the  books  are 
entirely  silent  as  to  such  an  application  of  the  rule. 
Where  the  plaintiff  has  failed  to    establish   negligence 


*  (a)  B J  the  WUbnj  Stadalag  (4 
TwiBs'  Black  Book,  391),  a  ship 
bioiuplit  up  in  a  fair  way  pays  half 
the  ton  of  another  that  goes  foul 
of  her.  And  in  the  Consolato  del 
Mare,  c.  157;  2  Pardess.  176,  there 
is  a  somewhat  similar  proTision,  as 
between  two  ships  at  anchor. 

(b)  See  BeU*B  Gomm.  681 ;  VaUn 
snr  rOrdonnance,  1.  3,  tit.  7,  Art. 


11 ;  1  Parsons  on  Shipping  (ed. 
1869),  527 ;  4  Boulay  Paty,  Gours 
de  Droit  Comm.  Mar.  p.  496,  citing 
Grotius,  1.  2,  c.  17,  §§  21 ;  Loooen- 
tiuB  de  Jnr.  Mar.  1.  4,  c.  9,  {  1 1 . 

(£)  Gf .  TheMaidofAukland,  6Not. 
of  Gas.  240  ;  The  Catherine  of  Dover, 
2  Hag.  Ad.  145 ;  The  Zaeonia,  2 
Moo.  P.  G.  G.  N.  S.  161 ;  I%e  Clara, 
12  Otto,  200 ;  infra,  pp.  144,  146. 
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against  the  adverse  party,  the  action  has  almost  always 
been  dismissed  with  costs. 
Extennon  of  The  extension  of  the  rule  to  cases  where  fault  is  proved 
oases  of  fault  agoinst  both  ships  is  easy  of  explanation.  From  the  time 
ittbothdiips,  Qf  the  Aquilian  law  the  shipowner  has  been  liable  for  a 
case  of  collision  caused  by  the  fault  of  his  master  and  crew  (d). 

ilST^**^^*  It  is  not  surprising  that  a  rule  framed  to  meet  the  diffi- 
culty of  proving  fault — ob  difficultatem  culpce  probandcB  {e) 
— should  have  been  applied  to  cases  where  fault  contri- 
buting to  the  collision  was  proved  against  each  ship,  but 
where  the  difficulty  of  proving  the  ex6U)t  amoimt  of 
damage  resulting  from  the  fault  of  each  ship  remained  (/)• 
We  find  this  difficulty  of  proof  assigned  as  a  reason  for 
applying  the  rule  in  a  case  early  in  the  last  century  (g). 
It  is  clear  that  in  the  time  of  Bynkershoek  (A),  and  of 
Valin  (e),  the  rule  was  applied  to  cases  where  fault  in 
one  or  in  both  ships  was  manifest  but  not  brought  home 
to  either.  The  difficuUas  probationum,  which  is  at  the  root 
of  the  rule,  clearly  exists  in  the  one  case  as  much  as  in  the 
other.  How  it  happened  that  in  England  the  rule  ceased 
to  be  applicable  in  the  only  case  to  meet  which  it  was 
originally  instituted,  is  not  so  clear  {k). 

As  to  the  policy  and  justice  of  the  rule  there  has  been 
much  difference  of  opinion.     Gleirac  (/)  approves  the  rule 


Policy  of  the 
rule. 


(rf)  See  suprUj  p.  76,  note  (/). 

{e)  GrotiuB  de  Jure  Belli  et 
Pacis,  1.  2,  c.  17,  B.  21 ;  Loocentius, 
1.  3,  c.  9,  §  11. 

(/)  For  an  unoonscioiis  applica- 
tion of  ihe  rule  hj  a  British  jury, 
see  SaUin  y.  Mitchell,  9  C.  &  P. 
613,  supray  p.  27. 

(a)  Ashton  c.  Noden,  The  Mary 
and  The  Rebecca,  (1706) ;    ir^ra,  p. 

137. 

(A)  See  8upra^  p.  129. 

\\)  Par  la  difficult^  dereconnottre 
de  quel  c6t6  est  la  faute,  et  juger 
m^e  si  la  faute  est  de  nature  IL 
m^riter  que  celui  ik  qui  elle  est  im- 
put6e  supporte  le  dommage  en 
entier,  il  arriye  presque  toujours 


que  le  dommage  re<^  de  part  et 
d^autre  est  jug6  ayarie  oommune: 
Valin  sur  I'Ordonnance,  1.  3,  tit. 
7,  Art.  11,  2  yol.  183. 

(k)  In  America  it  has  been 
doubted  by  writers  of  authority 
whether  it  is  not  applicable  in 
cases  of  inscrutable  fault:  see  I 
Parsons  on  Shipping  (ed.  1869), 
627 ;  Story  on  Bailments,  §  609 ;  3 
Kent's  Gomm.  231  ;  but  recently  it 
was  held  by  the  Supreme  Court  in 
such  a  case  that  neither  ship  could 
recover :  The  Clara,  12  Otto,  200. 

{I)  Us  et  Coustumes  de  la  Mer 
(ed.  1661,  Bordeaux,  p.  68).  He 
illustrates  the  rule  by  citing  the 
Book  of  Exodus,  ch.  xxi.,  yer.  35. 
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upon  the  questionable  ground  above  stated — that  induce- 
ments must  not  be  given  to  get  ships  wilfully  run  down  {m). 
That  he  had  not  a  high  opinion  of  its  justice  is  apparent 
from  his  stigmatizing  it  as  Judicium  rusticorum  (n),  a  term 
applied  to  it  also  by  Chancellor  Kent  (o).  In  the  courts 
of  this  country  it  has  been  much  abused.  Lord  Den- 
man,  G. J.,  said  of  it :  "  It  is  an  arbitrary  provision  of  the 
law  of  nations,  not  dictated  by  natural  justice,  nor, 
possibly,  quite  consistent  with  it{p).  And  quite  recently 
Lord  Selbome,  C,  has  spoken  of  it  in  similar  terms  {q). 
The  arguments  adduced  in  favour  of  it  are  as  fanciful  as 
they  are  divergent.  The  reason  which  suggested  itself  to 
Cleirao  for  its  enactment  was  that,  but  for  it,  shipowners 
— ^ens  de  nier  ordinairetnent  enclins  au  mal  et  d  la  haraterie 
— would  purposely  get  their  ships  run  down  on  the  chance 
of  recovering  excessive  damages  (r).  This  seems  far- 
fetched. That  the  rule  conduces  to  safety  at  sea,  by 
encouraging  shipmasters  to  take  every  possible  precau- 
tion («) ;  or  that  it  makes  masters  of  large  ships  more 
careful  of  small  ones  (^),  as  has  been  suggested  by  other 
authorities,  is  at  least  doubtful.  That  it  tends  to  avoid 
interminable  litigation,  as  has  lately  been  stated  by  a  high 


(m)  "Est  considerable  que  les 
gens  de  mer  sont  ordlnairement 
enclinB  an  mal  et  IL  la  barraterie  " 
—  a  low  estiniate  of  maritime 
moralitj,  bat  one  shared  by  judges 
of  the  Admiralty  in  recent  times. 
See,  per  Dr.  Lushington,  The  Lady 
Campbell^  2  Hag.  A.  &  E.  5 ;  and 
Sir  B.  Phillimore  in  The  Maeleod,  6 
P.  D.  264. 

(ft)  ^*  Les  jmisoonsnltes  nom- 
ment  et  qnalifient  oette  decision  par 
moiti6  Judicium  rutticarum  .  .  .  et 
se  prattique  ordinairement  par  les 
arbitres,  arbitrateurs,  et  amiables 
compositenrs,  lors  et  qnand  I'int^- 
zieor  des  parties,  ou  le  motifs  de  la 
question  n'est  pas  k  desconvert  et 
oomiea ;  on  bien  qnand  il  y  a  de  la 
coolpe    de    part    et   d^antre — aut 


quando  iunidiverea Judicium  opinionea 
hine  et  inde  probabil,  Boer.  dec.  42, 
n.  39 — tel  fut  le  jugement  reconneu 
tant  juridic  dn  sage  Boy  Salomon, 
qu'il  donna  snr  la  question  naturele 
entre  deux  mors  *'  («tc). 

(o)  3  Kent's  Comm.  $  231. 

(p)  De  Vaux  v.  Salvador,  4  Ad.  & 
£1.  420. 

to)  7  App.  Cas.  799. 

(r)  Cleirao,  Us  et  Coufitumes  de  la 
Mer,  p.  68 ;  Bonlay  Paty,  tit.  12,  s.  6. 

(«)  Celle-oi  est  fondle  sur  ime 
raison  d'int^rdt  publio,  li  fin  de 
rendre  lea  maitres  des  navires  plus 
soig^neuse  a  prendre  toutes  les  pre- 
cautions possibles  pour  6yiter  oet 
abordage :  Pothier,  vol.  4,  p.  444, 
Avaries,  {  155. 

(0  See  Beirs  Comm.  581. 
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authority  in  this  oountry  {t)^  is  not  evident.  There  can  be 
no  doabt  that  in  some  cases  it  works  positive  injustice.  It 
prevents  the  innocent  owner  of  cargo  on  board  either  ship 
from  recovering  from  the  wrong-doing  owner  of  either 
ship  more  than  half  his  loss  {u) ;  and  a  recent  case  before 
the  House  of  Lords  (x)  shows  that  it  works  in  an  arbitrary 
and  uncertain  manner  when  combined  with  the  statutory 
limitation  of  liability  (x). 

The  history  of  the  rule  as  to  division  of  loss  in  the 
Admiralty  of  this  country  during  the  last  two  centuries 
(1677 — 1885)  is  as  follows : — ^The  earliest  application  of 
The  Lamb  and  the  rule  during  that  period  (y)  was  in  the  year  1677.  In 
that  year  Sir  Bichard  Lloyd  (s)  condemned  the  owner  of 
the  defendant  ship  in  half  the  loss  upon  the  plaintiff  ship, 
and  of  repairs  rendered  necessary  by  the  collision  (a).  In 
this  case  no  reason  is  assigned  for  the  application  of  the 
rule.  From  the  entries  in  the  minute  books  of  the  Court  of 
Admiralty  it  is  not  clear  that  the  plaintiff  claimed  more 
than  half  his  loss  {b).  In  1692  the  rule  was  applied  by 
Sir  Charles  Hedges,  sitting  as  locum-tenens  for  the  Judge 
of  the  Admiralty,  as  between  two  ships  at  anchor  in  Bams- 
gate  BrOads.  The  decree  states  that  the  collision  was  acci- 
dental {cam  fortuito)^  and  that  therefore  {c)  the  loss  on  the 


History  of 
the  rule  in 
English  law. 


The  Adventure 
(1677). 


(<)  See  per  Lord  Blackburn,  7 
App.  Cas.  819. 

(w)  See  per  Lord  Blackburn,  ib. 
See  also  The  Milan,  Lush.  388. 

{x)  The  Vooncaarts  and  The  Khe- 
dive,  infra,  p.  164. 

(j/)  Tlie  following  cases,  all  of 
which,  prior  to  Hay  v.  Ze  Neve 
(1824),  2  Shaw's  (So.)  App.  Cas. 
395,  are  unreix>rted,  are  taken  from 
the  record  books  of  the  High  Court 
of  Admiralty  and  the  Court  of  Dele- 
gates, the  Court  of  Appeal  from 
the  Admiralty.  The  series  of  record 
books  IS  yery  complete,  from  about 
the  year  1660  downwards. 

(e)  Semble,  sitting  as  surrogate  or 
locum-tenens  for  Sir  Leoline  Jen- 


kins. At  this  time,  and  for  some 
years  afterwards,  the  judge  of  the 
Admiralty  Court  appointed  surro- 
gates, who  frequentfy  sat  as  judges 
in  his  place. 

(a)  Harper  c.  Oravenor,  The  Lamb 
and  The  Adventure,  6th  July,  1677; 
afiOrmed  by  the  Delegates,  7th  May, 
1768  ;  see  also  the  order  made  by 
the  Admiralty  Court,  11th  Deo. 
1679. 

{b)  The  writer  has  not  been  able 
to  discover  the  sentence  made  in 
this  case;  but  the  minute-books 
show  that  the  loss  was  divided 
equally. 

(e)  "Ex  quo,  quod  eibi  eoneiatf 
dicto  nari  coliisionem  exFeiree  (master 
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plaintifE  ship  and  cargo  (whioh  was  totally  lost)  was  to  be 
deemed  to  have  been  caused  by  the  fault  of  the  master  and 
crew  of  the  defendant  ship  {d) .    In  1695  the  rule  was  again  ^^  John  and 
twice  applied  by  Sir  C.  Hedges.    In  one  case  {e)  no  reason  is  jtaae;  InL 
assigned ;  in  the  other  (/)  it  was  expressly  found  that  the  ^**^JIf^ 
loss  of  the  plaintiffs  {The  Little  Betty  owners)  was  caused  (1696). 
by  the  fault  of  the  master  and  crew  of  The  Jmiaa^  the  ship 
sued;  therefore,  the  decree  continues,  The  Jona»  owners 
are  justly  liable  to  make  good  to  The  Little  Betty  owners  a 
certain  part  of  their  loss;  but  since,  by  reason   of  the 
difficulties  of  proof,  it  was  impossible  to  determine  the 
amount  of  damage  caused  to  each  ship  by  the  other,  the 
judge,  following  the  universal  rule  of  the  maritime  law, 
condemned  The  Jonas  owners  in  half  the  loss  of  The  Little 
Betty  owners.     It  will  be  observed  that  in  this  case  no 
decree  was  made  against  The  Little  Betty  owners ;  nor  was 
it  found,  in  terms,  that  their  ship  was  in  fault  {g). 


of  The  Mary  of  Weymouth,  the  de- 
fendant fihip),  et  nauiarum  auorutn 
eulpdet  neyligentid  quadamtenut  per' 
renisse.** 

(d)  Trevo  o.  Peirce,  The  Mary  of 
Pbole  uid  The  Mary  of  Weymouth, 
7th  July,  1792.  This  case  was 
apx>eal6d,  but  the  appeal  seems  to 
hare  oome  to  a  premature  conclu- 
sion. The  last  entry  in  the  As- 
signation Book,  dated  6th  Not. 
1693,  is  as  follows:  Domini  ad 
petUianem  Miller  (the  appellant's 
proctor)  deereterunt  partis  appellatoi 
atiachiandot  fore.  The  vessel  simk 
was  a  small  vessel  and  of  no  great 
value. 

(e)  Fantley  o.  Ktng^  The  John  and 
The  Mary  Hoee,  4th  Feb.  1696. 

(/)  Beckham  c.  Chapman,  The 
Little  Betty  and  The  Jonas,  20th 
Jan.  1696. 

(^)  The  judgment  in  this  case 
was  by  way  of  interlocutory  decree ; 
no  sentence  was  porrected  or  read. 
The  following  is  an  extract  from 
the  Act  on  tiie  file.  The  decree 
states  that  The  JAttle  Betty  and  her 
cargo   were  sank  and  lost — ''ex 


prsefati  Jacob!  Chapman  magistri 
navis  The  Jotias  of  Whitby  et  nau- 
tarum  suarum  oulpd  et  negligentii, 
dictamque  submersionem  eisdem 
merito  imputari  de  jure  debere ; 
ideoque  pnefatos  Henrioum  Linds- 
kill  et  socios,  proprietarios  ejusdem 
navis  The  Jonas  of  Whitby,  ad  cer- 
tam  damni  partem  luendum  et 
ezsolvendum  oondemnandos  fore 
de  jure  debere  (Judex)  pronunda- 
vit.  Cum  autem,  ob  incertitu- 
dinem  ex  varietate  et  oontrarietate 
depositionum  testium  hindnde  ex- 
aminatorum  proveniente,  certa  pars 
damni,  quota  est  quam  altera  pars 
alteri  dedit,  liquidazi  hand  possit, 
Dominus  Judex  autedictus,  dispo- 
sitionemiuris  maritimi  apudomnes 
receptissmii  sequens,  preefatum 
Henricum  TiindBkill  et  socios  .  .  . 
unam  medietatem  damni  in  h&o 
parte  sustenti  Jacobo  Beckham  et 
Bodis  .  .  .  solvere  deberi  pronun- 
ciavit."  And  the  decree,  after 
redting  that  the  whole  of  the  loss 
on  The  Betty  and  her  carffo  was 
555/.  I6s,,  condenmed  the  defend- 
ants in  one-half — ^viz.  226/.  ISs, 
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The  Hopewell  The  rule  was  next  applied  in  1698  by  8ir  G.  Hedges  in 
^nHM  (1698)!'  ^  ^^^^^  where  each  ship  suffered  injury,  and  each  cledmed 
damages  against  the  other.  The  interlocutoiy  decree  was 
to  the  effect  that  the  damage  done  to  each  ship  ought  to 
be  borne  by  both  ships,  share  and  share  alike ;  viz.,  half 
of  the  damage  suffered  by  Tfhe  Hopewell  to  be  paid  by  the 
owners  of  The  ProsperotMf  and  half  of  the  loss  of  The 
Prosperous  to  be  paid  by  the  owners  of  The  HopeicelL  So 
much  as  is  here  quoted  of  the  registrar's  minute  is  in 
English ;  the  words  appear  to  have  been  taken  down  as 
they  fell  from  the  judge.  No  reason  is  given  for  the 
application  of  the  rule  (h).  Upon  a  subsequent  day  (t) 
the  judge  found  that  the  damage  to  The  Prosperous 
amounted  to  250/.,  and  that  to  The  Hopewell  to  60/.,  and 
he  condemned  The  Hopewell  owners  in  the  difference 
between  the  halves  of  these  sums,  namely  95/. 
'^^nTp'^  The  next  application  of  the  rule  was  in  1702  by  Dr, 
videnee  (1702).  Bramston.  sitting  as  surrogate  for  Sir  C.  Hedges  (k).  The 
interlocutory  decree  finds  the  collision  to  have  been  caused 
by  the  fault  of  the  master  and  crew  of  the  defendant  ship, 
The  Providence^  and  the  rule  of  division  of  loss  is  stated  to 
have  been  applied  upon  the  same  grounds  as  in  Beckham 
c.  Chapman  {The  Little  Betty  and  The  Jonas^  supra), 
the  AdvetUure  Again,  on  the  14th  of  June,  1706,  the  rule  was  applied 
Supply  (1706).  by  Dr.  Bramston  in  The  Adventure  and  The  Supply  (/) ;  and 
on  the  23rd  of  October,  1706,  in  The  Blessing  and  The 
William  and  John  {m).  The  decrees  in  both  these  cases 
are  in  almost  exactly  the  same  terms  as  in  The  Jeremiah 
and  The  Providetice,  and  the  reasons  stated  for  the  applica- 
tion of  the  rule  are  the  same.     In  these  last  three  oases 

(A)  Sennen  o.  Mumble,  The  Hope"  (in  Beoord  Office)  362 ;  Act  Book, 

v)ell  and  The  Frosperoua,  9th  Maj,  lol.  407,  A. 

1698.     The  Act  on  the  file  is  to  the  (l\  Norn.   MareingiU  q.    Taylor; 

same  effect :  see  Act  Book,  p.  85.  Assignation  Book,  yoL  868 ;   Act 

ii)  26th  May,  1698.  Book,  fol.  633. 

Uc)  Maeono.  Johnson f  The  Jeremiah  (m)  Kichener  c.  Cocklin,  Ad.  Act 

and  The  Frovidenee,   11th  March,  Book,  fol.  4. 
1702;  see  Assignation  Book,  No. 
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the  plaintifi  ship  was  sunk  with  her  cargo  and  totally  lost; 
the  defendant  does  not  appear  to  have  suffered  any  loss, 
or,  at  leasty  to  have  made  any  claim  except  to  be  dismissed 
with  his  costs.  It  will  be  observed  that  the  finding  upon 
which  the  decree  proceeds  is  that  the  plaintiff's  loss  was 
caused  by  the  fault  of  the  defendant  ship ;  there  is  no 
finding  that  the  plaintiff  ship  was  in  fault. 

Up  to  this  time  the  rule  does  not  appear  to  have  been  ^^  -^fary  and 
applied  or  recognised  by  the  Judges  Delegates,  the  Court  (1706). 
of  appeal  from  the  High  Court  of  Admiralty,  a  tribunal 
consisting  of  two  or  more  of  the  common  law  judges  and 
civilians.  In  the  same  year  (1706)  in  which  Marsingill  c. 
Taylor  was  decided  Dr.  Bramston  applied  the  rule  in  The 
Mary  and  Tfte  Rebecca,  Noden  c.  Ashton  (n).  In  this 
case  it  was  expressly  found  that  both  ships  were  in  fault ; 
but  the  sentence  states  that,  on  account  of  the  impossi- 
bility of  determining  upon  conflicting  evidence  what  pro- 
portion  of  the  damage  suffered  by  the  plaiutiff  ship  was 
properly  attributable  to  the  fault  of  the  other,  the  ruaticum 
judicium  was  applied,  and  the  defendant  was  condemned 
in  half  of  the  plaintiff's  loss  (0).  This  sentence  was 
affirmed  on  appeal  by  the  Delegates  {p). 

In  1712,  the  Delegates  varied  a  decree  of  Sir  C.  Hedges,  ^*  N^orth 
by  which  he  had  dismissed  the  defendants,  the  owners  of  rhotn^{\*i\^. 
The  PhomiXf  without  costs  (q).    The  Delegates  declared 


(n)  20tlL  June,  1706. 


(0)  The  foUowing  pasfiage  ia  ex- 
tracted from  the  sentence:  "Kob 
SurrogatuB  antedictns  enndem 
Johannem  Aahton  ad  certam  damni 
pnedicti  partem  Inendum  et  ex- 
Bolvendmn  oondenmamna  et  de- 
oemimiu.  Cmnautemobincertita- 
dinem  ex  yarietate  et  contrarietate 
dcpoflitionnm  testium  hincinde  ex- 
aminatorom  provenieutem  certa 
pan  danmi  quota  sit  qnam  altera 
pars  alter!  dedit  liquidari  et  ada- 
mnsaim  (t.  e,  exactly,  hj  rule ; 
amnsBis,  a  workman's  mle)  taxari 
handqnaqnam  pofisit,  Nos,  disposi- 


tionem  Juris  Maritimi  apud  onmes 
gentes  in  hio  parte  receptissimi  se- 
quentes,  dictum  Johannem  Ashton 
magistrum  diote  n&vis  The  Bebecca 
in  un&  medietate  damni  preedicti 
condemnandum  fore  de  jure  debere 
promundamus,  decerminus,  et  de- 
olaramus,  sioque  condemnamus. 
&c." 

(p)  Ward,  B.,  Smith,  B.,  Dor- 
mer, J.,  and  lOrs.  Oldys,  TindaU, 
Pagpit  and  Herriott,  were  the 
judges. 

[q)  Gull  c.  Carstcelly  The  North 
Lyon  and  The  FhaniXf  26th  Mar, 
1709. 
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"  that  half  of  the  damages  sustained  by  The  North  Lyon 
in  the  ship  and  goods,  amounting  to  the  sum  of  3,154/. 
18«.  5^d.f  ought  to  be  paid  by  Western  and  others,  parties 
appellate  in  this  cause,  and  did  condemn  them  accordingly 
in  the  said  sum,  and  in  the  further  sum  of  200/.  for  costs 
of  sute ''  (r).  Upon  a  subsequent  day,  at  the  petition  of 
the  owners  of  eleven-sixteenths  of  The  Phoenix^  the  Dele- 
gates decreed  a  monition  against  the  owners  of  the  other 
five-sixteenths  of  The  Phoenix  for  their  proportion  of  the 
damages  and  costs,  the  owners  of  the  eleven-sixteenths 
undertaking  to  pay  their  proportion  of  such  damages  and 
costs. 
Ths  Tkomat  The  next  reference  to  the  msiictitn  judicium  is  in  the 
J»i/*X/S^  year  1726,  in  The  Thomas  and  Jane  and  The  Isabella.  In 
(1726).  that  case  Sir  Henry  Penrioe,  Judge  of  the  Admiralty 

Court,  found  that  the  plaintiff  had  failed  in  the  proof  of 
his  libel  {defecisse  in  probationibus)^  and  dismissed  the 
defendant  without  costs  («).  The  question  of  dividing  the 
loss  appears,  however,  to  have  been  agitated ;  for  in  the 
registrar's  minute  book,  before  the  note  of  the  decree,  is 
an  entry  to  the  effect  that  the  judge  assigned  the  cause  to 
a  future  day,  to  be  heard  upon  argument  of  the  question, 
'*  Whether  the  rusticum  judicium  can  be  admitted  in  this 
case  P  "  These  words  are  struck  out,  and  the  words  follow 
stating  the  effect  of  the  decree  as  above  mentioned. 
Th4  JSoffie  aiad  In  the  same  year  (1746),  the  rule  again  appears  in  a 
{m%)T^'^^  case  decided  by  Sir  Henry  Penrice  {t).  At  this  date  the 
proceedings  in  the  Court  of  Admiralty  were  carried. on  in 
English.  The  judge  pronounced  ^'  that  the  loss  of  the 
said  ship  {The  Eagle)  and  cargo,  from  the  great  contrariety 
of  the  evidence,  was  so  uncertain,  that  he  did  adjudge  and 
decree  the  damage  sustained  by  the  loss  of  the  said  ship 
and  cargo  to  be  equally  payd  and  borne  by  (plaintiffs  and 

(r)  Oull  0.    CaraweUy  19t]i  Deo.  1726. 

1712.  U)  Noble  o.    WHaon,   The   EagU 

(«)  Meedc.  WeUfordy  The  Thomaa  and  The  Hopewell,  28t]i  Nov.  1746. 
and  Jane  and  The  Isabella,  20th  Jan. 
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defendants))   and  therefore  oondemned    Farrer's  dients 
(defendants)  in  a  moiety  of  such  damage." 

Up  to  this  point,  therefore,  we  find  the  application  of  Summary  of 
the  rule  to  have  been  as  follows : — In  1677  no  reason  is  toTrsoT^^^ 
assigned  for  its  application.  In  1678  it  is  applied  where 
the  collision  was,  in  fact,  without  fault  in  either  ship  {casu 
/ortuito)y  but  fault  was  presumed  against  the  defendant 
ship.  In  1695  it  is  twice  applied ;  in  one  case  no  reason 
is  assigned,  in  the  other  there  is  an  express  finding  that 
the  coUision  was  caused  by  the  fault  of  the  defendant  ship 
{qi/.j  alone  P),  and  the  rale  is  applied  because  it  is  im- 
possible to  say  how  much  damage  was  done  by  the  one 
ship  to  the  other.  Hitherto  there  had  been  no  cross  claim 
by  the  defendant,  and,  except  in  the  first  case,  the  plaintifiE 
ship  and  cargo  had  been  totally  lost.  In  1698  a  case 
occurs  in  which  both  ships  are  injured  and  each  claims 
damages  against  the  other.  The  rule  is  applied  for  the 
same  reason  as  before,  namely,  because  of  the  impossibility 
of  apportioning  the  loss  suffered  by  each  ship  by  reason  of 
the  negligence  of  the  other ;  but  there  is  no  finding  that 
the  plaintiff  ship  is  in  fault ;  on  the  contrary,  it  is  found 
that  the  collision  is  caused  by  the  fault  of  the  defendant 
ship.  In  1702,  and  twice  in  1706,  the  rule  is  applied,  for 
the  same  reasons  as  before,  the  finding  being  in  each  case 
that  the  collision  was  caused  by  the  fault  of  the  defendant 
ship,  and  no  claim  for  damages  being  raised  by  the  defen- 
dant. In  1706,  and  again  in  1709,  the  rule  is  applied  by 
the  Delegates,  upon  appeal  from  the  Admiralty ;  in  the 
one  case  the  reasons  stated  are  the  same  as  before,  in  the 
other,  no  reasons  are  given.  In  1726  we  find  the  Admi- 
ralty Court  dismissing  the  defendant,  because  he  had 
failed  in  proof  of  his  libel,  i,  e.  {semble)  in  proving  fault 
on  the  part  of  the  defendant  ship.  Twenty  years  later 
(1746)  the  rule  is  applied  because  the  cause  of  the  plain- 
tiff's  loss  is  uncertain,  no  fault  being  found  in  either  ship. 
For  forty-three  years  after  this  we  find  no  mention  of  the 
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History  of  the 
rule  Bince 
1789. 


The  Feter^ld 
and  The 
Judith  Son' 
dolph  (1789). 


TheFriends 
OooditfiUtaid 
The  Peggy 
(1789). 


rule,  though  several  oollision  oases  appear  in  the  record 
books,  in  some  of  whioh  the  plaintiff  recovers  full  damages, 
in  others  the  defendant  is  dismissed. 

The  Eagk  and  The  Hopewell  is  the  last  appearance  of 
the  ruaticum  judicium  until  1789,  the  year  in  which  the 
well-known  case  of  The  Peterafield  and  The  Judith  Randolph 
occurred.  It  is  singular  that  in  that  year  three  cases  were 
decided,  in  which  the  rule  of  division  of  loss  was  applied  ; 
in  two  of  them  by  the  High  Court  of  Admiralty,  in  the 
other  by  the  Delegates.  It  will  be  convenient  to  take 
them,  as  before,  in  order  of  date. 

On  the  20th  of  May,  1789,  Sir  James  Marriott,  Judge 
of  the  Admiralty  Court,  in  The  Petersfield  and  The  Judith 
Randolph  (w),  pronounced  "  that  both  ships  were  in 
fault;  that  The  Judith  Randolph  y^bs  m.OBt  in  fault;  and 
decreed  that  the  whole  of  the  damage  sustained  by  the 
owners  of  the  ship  Peterafield  and  her  cargo,  which  was 
sunk  and  lost,  as  well  as  the  230/.  damages  and  expenses 
given  against  the  ship  Peterafield^  and  the  costs  of  suit 
here  on  both  sides,  be  borne  equally  by  the  parties  in  this 
suit.'' 

This  appears  to  have  been  the  first  case  in  whioh  the 
ruaticum  judicium  was  applied  with  an  express  decision  that 
both  ships  were  in  fault ;  the  only  case  in  which,  accord- 
ing to  modem  authorities,  it  is  now  applicable.  It  is 
worthy  of  note  that  so  important  a  point  of  maritime  law 
should  apparently  have  been  undecided  so  late  as  the  year 
1789  ;  and  that  a  decision  apparently  extending  the  ope- 
ration of  the  rule  of  dividing  the  loss  should  never  have 
been  challenged. 

The  next  case  in  order  of  date  is  The  Frienda  Goodwill  and 
Tlie  Peggy  {uu) .  This  was  a  decision  of  the  Delegates  vary- 
ing a  decree  of  Sir  J.  Marriott.  In  a  previous  year  (9th 
December,  1785)  that  learned  judge  had  pronounced  that 


(u)   In   the  Aseigrnation    Book, 
nom,  JFtldman  c.  Blakea. 


{uu)  Xom.  Hut  Con  o.  Stoker, 
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The  Peggy y  the  defendant  ship,  was  alone  in  f ault,  and 
oondemned  her  owners  in  full  damages  and  costs.  The 
oaae  was  appealed,  and  on  the  7th  of  July,  1789,  the 
Delegates  {x)  **  pronounced  for  the  appeal  made  and  inter- 
posed in  this  cause,  and  that  the  judge  from  whom  the 
cause  is  appealed  hath  acted  wrongfully,  nully,  and  un« 
justly ;  reversed  the  decree  of  the  said  judge,  and  in  the 
principal  cause  (already  by  them  retained)  did  pronounce 
that  the  master  and  crew  of  each  of  the  said  ships  FriendB 
Goodunll  and  Peggy  contained  in  the  proceedings  of  this 
cause  were  equally  blameable  in  their  conduct  as  to  the 
said  two  ships  running  foul  of  each  other,  and  by  which 
means  the  said  ship  Friends  Chodwill  and  cargo  were 
totally  lost;  that  the  loss  or  damage  occasioned  by  the 
aforesaid  accident,  and  all  costs,  charges,  and  expenses 
incurred  or  to  be  incurred  on  account  thereof,  ought  to  be 
boriie,  paid,  and  sustained  by  the  said  John  Stoker  and 
Bobert  Hutton,  the  owners  of  the  said  ships,  in  equal 
moietys,  and  share  and  share  alike;  and  further  pro- 
nounced (in  presence  of  the  said  report)  (y)  that  the  value 
of  the  said  ship  Friends  Ooodmllj  at  the  time  she  was  sunk 
as  aforesaid,  was  nine  hundred  pounds,  and  the  cargo  of 
the  value  of  one  hundred  pounds  and  five  pounds  five 
shillings,  and  condemned  the  said  Kobert  Hutton,  Shep- 
herd's party,  in  the  sum  of  five  hundred  and  two  pounds 
twelve  shillings  and  sixpence,  the  moiety  of  the  value  of 
the  said  ship  and  cargo,  and  at  the  petition  of  Cooper 
decreed  a  monition  against  the  said  Eobert  Hutton  for 
payment  of  the  said  sum  in  fifteen  days  after  service  of 
the  same,  not  to  go  under  seal  till  after  fifteen  days  from 
hence ;  and  the  judges  directed  the  costs  on  both  sides,  as 
weU  in  this  Court  as  in  the  Court  below,  to  be  borne  and 

{x)  Gk>uld,  J.,  Aahurst,  J  ,  Ho-  (y)  The  parties  liad  agreed  that 

thaniy  B.,  and  I>r.  Fisher,  were  the      the  Court  should  take  the  rex>ort 
judges.  of  three  Trinity  masters  upon  the 

merits  of  the  case. 
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sustained  by  both  parties  in  equal  proportions,  and  referred 
the  bills  on  both  sides  to  the  registrar,  and  assigned  to 
hear  on  taxation  of  oosts  the  first  session  of  next  term ; 
present  Shepherd  and  Cooper." 

It  is  evident  from  the  various  orders  made  in  this  case 
that  the  Deleirates  had  very  great  difficulty  in  arriving  at 

assisted  differed  in  opinion  as  to  the  merits,  and  by  con- 
sent of  the  parties  a  third  was  called  in. 
The  Resolution  The  third  case  of  the  year  1789  was  The  Besolution  and 
J^  (1789).  '*^"  ^^  Langton  (a).  This  is  in  one  respect  the  most  remark- 
able of  the  three  cases,  for  in  it  Sir  James  Marriott  decided 
in  terms  apparently  chosen  in  order  to  raise  the  question 
whether  the  nisticum  judicium  may  be  applied  where  the 
collision  occurs  without  fault  in  either  ship,  that  it  did 
apply  to  such  a  case ;  and  from  his  decision  there  was  no 
appeal.  The  registrar's  note  of  the  interlocutory  decree  is 
as  follows : — 

*'  Sir  J.  Marriott,  Judge,  pronounced  that  the  loss  of 
the  ship  and  cargo  of  The  JResolution  was  not  occasioned 
by  the  default  of  the  masters  and  crews  of  either  of  the 
ships  in  question,  but  was  an  inevitable  accident,  owing  to 
the  showring  weather,  the  darkness  of  the  night,  the  small 
distance  of  the  two  ships,  and  shortness  of  time  in  disco- 
Toring  each  other,  being  close;  and  the  judge  decreed 
that  the  damages  on  the  loss  of  the  ship  Resolution  and 
her  cargo,  as  well  as  the  damage  done  to  the  ship  Langton ^ 
together  with  the  costs  of  suit  on  both  sides,  be  equally 
borne  by  both  parties ;  and  assigned  each  party  to  bring 
in  a  schedule  of  their  damages ;  which  being  brought  in 
the  judge  referred  the  same  to  the  registrar,  taking  to  his 
assistance  two  merchants." 
The  Three  It  should  be  added  that  in  the  year  (1788)  previous  to 

The  Britannia  ^^^^  ^  which  the  three  last-mentioned  cases  were  decided, 

(1788), 

{z)  Norn,  Nelson  o.  Faipeett  in  the  Aasignation  Book. 
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oocmred  the  case  of  The  Three  Belatiana  and  The  Britannia  (a) . 
There  Sir  James  Marriott  pronounced  that  '^  under  the 
eJiQUTngtanoes  of  the  case,  each  party  should  stand  by  his 
own  damage  and  expenses."  What  the  oiroumstanoes  of 
that  ease  were,  does  not  appear  from  the  registrar's  minute 
book,  from  whioh  the  deoree  is  here  cited.  The  decree  is 
unusual  in  form ;  the  common  f orm,  where  (as  here)  fault 
is  alleged  and  not  proved,  being  to  the  effect  that  the 
plaintifE's  libel  not  having  been  proved,  the  adverse  party 
be  dismissed  from  further  observance  of  justice  in  the 
cause. 

It  is  singulaT  that  during  the  long  period  (i)  during 
which  Lord  StoweU  presided  over  the  Admiralty  Court  no 
case  occurred  in  which  that  distingidshed  exponent  of 
maritime  law  had  occasion  to  apply  the  rule  of  division  of 
loss.  Two  cases  should,  however,  be  here  mentioned,  both 
ef  great  importance  in  the  history  of  the  subject.  In  The  Lord 
Woodrop  Sitnsy  decided  by  Lord  StoweU  (then  Sir  William  ^ISa^^  ^The 
Scott)  in  1815,  and  in  The  Lord  Melville^  decided  in  1816,  Woodrop  Sinu, 
occur  the  dicta  of  that  learned  judge  with  reference  to  the  MeUnUe. 
incidence  of  loss  in  case  of  collision,  cited  and  approved  by 
Lord  GiflFord  in  Hay  v.  Le  Neve  in  the  House  of  Lords  (c), 
and  which  for  the  last  half-century  has  been  frequently 
relied  on  as  containing  an  accurate  statement  of  the  law 
of  the  English  Admiralty  with  reference  to  the  incidence 
of  loss  in  case  of  collision.  These  dicta — one  of  which  is 
quoted  at  length  on  a  former  page  {d) — divide  collisions 
into  four  dasses :  (1)  where  the  collision  is  caused  by  the 
fault  of  the  defendant  ship ;  (2)  by  the  fault  of  the  plain- 
tiff ship ;  (3)  by  the  fault  of  both  ships :  (4)  without  fault 
in  either  ship.  The  rule  of  division  of  loss  is  declared  to 
be  applicable  only  in  the  third  case,  namely,  where  the 

(a)  Fay4  o.  Grahaniy  26th  Maroh,  dicta  are  set    out.     The   Woodrop 

1 788.  Sims  is  reported  in  2  Dods.  83  ;  The 

{b)  Thirty  years,  1798-1828.  Lord  Melville  is  not  reported. 

(e)  See  May  Y,LeXeve,  2  Shaw's  {d)  Supra,  p.  126. 
(Sc.)  App.  Uas.y    395,   where  the 


Neve, 
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oollision  is  caused  by  the  fault  of  both  ships.    Before  dis- 
cussing the  accuracy  of  this  statement  of  the  law,  it  will 
be  conyenient  to  trace  the  application  *of  the  rule  by  the 
light  of  the  decisions  subsequent  to  the  year  1789. 
Say  y,Le  In  1824  Hay  y.  Le  Neve  was  decided  by  the  House  of 

Lords.  That  was  an  appeal  from  a  decision  of  a  Scotch 
Court,  which  had  apportioned  in  unequal  shares  {e)  the 
loss  suffered  by  a  yessel,  The  Wells,  which  had  been  sunk 
at  her  anchor  by  The  Sprightly.  The  House  of  Lords 
yaried  the  decision  of  the  Scotch  Court,  and,  relying  upon 
the  dicta  of  Lord  Stowell  aboye  mentioned,  diyided  the 
loss  in  equal  shares,  and  condemned  the  owners  of  T/ie 
Sprightly  in  half  the  loss  on  The  Wells.  In  that  case 
both  ships  were  clearly  in  fault;  The  Wells  for  haying 
brought  up  in  an  improper  place  and  for  not  showing  a 
light,  The  Sprightly  for  negligent  nayigation  and  want  of 
look-out.  The  question  in  dispute  was,  whether  the  diyi- 
sion  of  loss  should  be  in  equal  shares  or  be  apportioned 
according  to  the  degree  of  fault  in  either  yessel.  The 
decision  was  in  accordance  with  Lord  Stowell's  dicta,  and, 
it  may  be  added,  with  an  unbroken  line  of  authorities  for 
a  period  of  at  least  146  years,  in  f  ayour  of  an  equal  diyi* 
sion.  But  there  was  no  decision  that  the  rule  of  diyision 
of  loss  was  confined,  as  stated  by  Lord  Stowell,  to  the 
case  of  ''both  ships  in  fault."  Neyertheless,  since  the 
decision  in  The  Resolution  and  The  Langton  the  rule  has 
neyer  been  applied,  except  in  the  case  of  ''  both  ships  in 
fault ; "  and  the  dicta  of  Lord  Stowell,  haying  acquired 
additional  weight  by  the  citation  in  the  House  of  Lords 
in  May  y.  Le  Neve,  haye  been  taken,  apparently  without 
discussion,  to  settle  the  law.  Thus  in  The  Catherine  of 
Dover  (/)  (1828)  Sir  Christopher  Robinson,  in  addressing 

{$)  The  Sprightly  was  oondemned  actionB,  aad  Dr.  Luahington  dis- 

in  two-thirdfl  of  the  loss  Buffered  by  miseed  both  for  want  of  proof;  The 

The  WeUa.  Zaeonia,  2  Moo.  P.  C.  C.  N.  S.  161 

(/)  2  Hag.  146.     Gf.  also  The  (1863),  where  a  Bimilar  order  was 

Maid  of  Aukkmd  (1848),  6  Kot.  of  made  by  the  Privy  Council;  The 

Gas.  240,  where  there  were  cross  Marpeaia  (1872),  L.  R.  4  P.  C.  212. 
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the  Trinity  masters^  stated  the  law  as  follows : — ''  The 
lesolt  of  the  eyidenoe  will  be  one  of  three  altematiyes ; 
either  a  conviotion  in  your  mind  that  the  loss  was  oooa- 
sioned  by  aooident,  in  which  case  it  must  be  sustained  by 
the  party  on  whom  it  has  fallen ;  or  a  state  of  reasonable 
doubt  as  to  the  preponderance  of  eyidenoe,  which  will 
haye  nearly  the  same  effect ;  or,  thirdly,  a  conyiction  that 
the  party  charged  with  being  the  cause  of  the  accident  is 
justly  chargeable  with  the  loss  of  this  yessel  according 
to  the  rules  of  nayigation  which  ought  to  haye  guided 
them/' 

It  remains  only  to  mention  the  case  of  The  Mojiarch  and  The  Monarch 
The  Success^  decided  by  Sir  Christopher  Eobinson  on  the  ^  '' 
23rd  of  June,  1838,  as  being  the  next  in  which  the  rusticum 
judicium  was  applied.  There  the  judge  pronounced  '^  the 
collision  in  question  in  this  cause  to'haye  been  caused  by 
the  fault  of  the  masters  and  crews  of  the  said  ship  or 
yessel  Monarch  and  the  late  smack  Success,  and  for  a  moiety 
only  of  the  damages  proceeded  for,  and  condemned  [the 
owners  of  The  Manarch']  and  the  bail  giyen  on  their  behalf 
to  answer  the  action  in  a  moiety  of  such  damage  and  of  the 
costs  incurred  on  behalf  of  [the  owner  of  The  Success"]  in 
this  cause  "(^).  This  decree  was  subsequently,  on  the  31st 
of  January,  1839,  rescinded  by  Dr.  Lushington  as  regards 
costs;  and  by  a  new  decree  he  pronounced  the  parties 
"  to  be  liable  to  the  costs  incurred  on  their  own  behalf 
only  "(A). 

This  completes  the  history  of  the  application  of  the  rule.  History  of  the 
so  far  as  the  present  writer  has  been  able  to  trace  it  by  an  ^g^g^*"** 
examination  of  the  Admiralty  records.    Since  the  year 
1838,  the  date  of  the  decision  in  The  Monarch,  the  number 
of  collision  cases  has  been  yery  large,  and  the  rusticum 
judicium  has  been  frequently  applied ;  but  always,  it  may 

iff)  This  is  the  case  caUed  The  (A)  The    Monarch,    1  W.    Bob. 

Monarch,  and  referred  to  in  a  note      21. 
to  The  Celt,  3  Hag.  321. 

M.  L 
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be  safely  assumed,  in  oases  of  ^' both  ships  in  fault."  In  The 
Oratava  and  The  Janet,  11th  May,  1839,  and  The  London 
Merchant,  20th  May,  1840,  it  was  so  applied ;  and  beyond 
this  the  examination  of  the  minute  books  has  not  been 
earned.  It  may  be  assumed  that  if,  sinoe  1840,  the  rule 
had  been  applied  in  any  case  of  ''  neither  ship  in  fault," 
or  '^  insufficient  proof,"  suoh  a  ease  would  have  been 
reported;  and  no  such  case  appears  in  the  books.  It 
may,  therefore,  be  taken  to  be  a  fact  that  for  nearly  a 
century  (since  1789)  the  rule  has  only  been  applied  in 
cases  of  ^'  both  ships  in  fault " ;  neyer  in  the  case  of 
"  neither  in  fault,"  or  in  the  case  of  "  insufficient  proof." 
Nay,  further,  in  such  cases  the  plaintiff's  action  has  in- 
variably been  dismissed,  and  generally  with  costs.  Several 
instances  of  this  will  be  found  referred  to  in  a  former 
page  (t).  Yet  neither  has  the  decision  of  Sir  James 
Marriott  in  The  Resolution  and  The  Langton,  nor  have  any 
of  the  previous  decisions  between  the  years  1677  and 
1789,  in  which  the  rusticum  judicium  was  applied  in  cases 
of  doubt  and  mere  accident,  been  reversed,  overruled,  or, 
so  far  as  the  writer  is  aware,  even  referred  to  (k)  or  dis- 
cussed. Not  having  been  reported  they  appear  to  have 
altogether  escaped  observation ;  so  much  so  that  in  Haf/  v. 
Le  Neve  (1824)  Lord  Giffard  states  that  the  advocates  (of 
whom  Dr.  Lushington  was  one)  who  appeared  in  that 
case,  in  answer  to  a  question  from  the  House,  acknow- 
ledged that  they  were  not  aware  of  any  case  in  which  the 
rusticum  judicium  had  ever  been  applied  in  England.  A 
note  of  The  Petersfield  was  supplied  to  the  House  by 
Lord  Stowell,  who  was  a  member  of  the  House,  but  does 

(i)  See  the   cases   dted   aboTe,  212. 

p.  144,  note  ( /).   To  these  may  be  {k)  In  Hay  r.  Le  Neve^  a  case  in 

added  the  following  dedslons  of  the  reign  of  Queen  Anne  was  re« 

LordStoweU:  T^J^/^a,  28thJune,  f erred  to  {semhle^  one  of  the  cases 

1815;  2^  JSo&tfr^,  9th  June,  1818  ;  decided  between    1702   and    1718 

The  Vrow  Janetse^  2nd  Feb.  1820;  cited  above),  but  not  with  reference 

The  Betty  Cainee  (1827),  2  Hag.  28 ;  to  the  point  here  under  discussion. 
The  Marpetia  (1872),  L.  R.  4  P.  D. 
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not  appear  to  haye  heard  the  appeal.  It  is  smgolar  that 
that  learned  judge  was  not  (it  seems  he  was  not)  aware  of 
the  decisions  in  The  Resolution  and  in  The  Friends  Oood^ 
fcillf  hoth  of  which  occurred  in  1789,  the  year  of  the 
deoiaion  in  The  Petersfieldy  and  of  which  one  was  in  direct 
conflict  with  his  dicta  in  The  Woodrop  Sims  and  The  Lord 
MelviUe, 

It  remains  to  be  decided  whether  the  decisions  in  The  Whether  Ths 
Resolution  and  earlier  cases  applying  the  rusticum  judicium  would  now  be 
in  cases  of  doubt  and  mere  accident  are  good  law  at  the  ^ollow®^, 
present  day.    Notwithstanding  the  length  of  time  during 
whioh  those  cases  haye  been  ignored,  it  is  not  clear  that  the 
rule  may  not  eyen  now  in  Admiralty  be  applied  in  the 
one  or  both  of  these  cases,  which  in  its  ancient  and  wider 
shape  it  was  eyidently  intended  to  meet.    Its  limitation 
to  the  case  of  ^'  both  ships  in  fault "  we  haye  seen  is  not  a 
century  old. 

It  is  worthy  of  notice  that  in  the  so-called  case  of  ineyit- 
able  accident,  until  recently,  no  costs  were  giyen  on  either 
side  (/).  This  rule  of  the  Admiralty,  perhaps  not  yet 
obsolete,  is  a  trace  of  the  quasi-equitable  principle  which  is 
at  the  root  of  the  rusticum  judicium.  In  the  last  century  the 
defendant  was  frequently  (m)  dismissed  without  any  order 
being  made  as  to  costs,  and  though  no  reason  is  stated  to 
haye  been  giyen  for  depriying  him  of  his  costs,  it  seems 
probable  that  it  was  either  upon  the  ground  that  the  colli- 
sion was  accidental,  or  that  both  ships  were  in  fault,  or 
that  the  caiuse  of  the  collision  was  left  in  uncertainty. 

With   regard  to  the  dicta  of  Lord  Stowell  in   The 
Woodrop  Sims  and  The  Lord  Melville  it  must  be  remarked 


(Q  See  further  as  to  coats,  supraj 
pp.  119, 123. 

(m)  £,  g.  Dove  c.  Meters,  The 
EUsabeth  and  The  Elinor,  4th  March, 
1696;  affirmed  on  appeal,  22nd 
June,  1698;  Lambert  o.  Simpton 
and  Zorimer  c.  Lamhertj  The  Friettde 
and    The   Hopetcelly    Uth   March, 


1696;  The  North  Lyon  and  The 
ThceniXy  26th  May,  1709  (on  app.), 
19th  Dec.  1712;  Eaker  y.  Malin, 
The  Hunter  and  The  Amity's  Friend- 
thip,  2  S.  H.  T.  1764  ;  Milton  o. 
Oldford,  The  Bletsiny  and  The  John 
and  Sarah  (on  app.),  8th  Nov. 
1720. 
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that  they  are  mere  dicta,  unnecessary  for  the  decision 
of  the  cases  in  which  they  occur;  that  they  acquired 
no  additional  authority  by  the  extra  judicial  approval 
they  received  in  the  House  of  Lords  in  May  v.  Le 
Neve.  In  The  Lord  Melville  there  was  no  question  as 
to  the  scope  or  application  of  the  rusticum  judicium^  the 
decision  being  that  the  defendant  ship  was  alone  in  fault. 
In  Hay  v.  Le  Neve  both  ships  were  in  fault,  so  that  no 
question  arose  as  to  the  application  of  the  rule  where 
neither  ship  is  in  fault,  or  where  the  cause  of  collision  is 
doubtful. 

A  strong  argument  against  applying  the  rule  in  its 
more  extended  form  at  the  present  day  would  probably  be 
found  in  the  impetus  such  an  application  of  the  rule 
would  give  to  litigation.  If  damages  could  be  recovered, 
not  only  where  fault  is  proved  in  the  adverse  party,  but 
where  it  is  not  proved,  and  also  where  there  is  no  fault  in 
fact,  a  strong  inducement  would  be  found  to  bring  an 
action  in  every  case  of  collision.  Lastly,  it  will  be  noticed 
that  the  view  of  the  Legislature,  as  shown  by  sect.  25, 
sub-sect.  9,  of  the  Judicature  Act,  clearly  was  that  the 
rule  applies  only  where  both  ships  are  in  fault.  It  can 
scarcely  be  supposed  that  an  Act  passed  manifestly  with 
a  view  to  make  the  law  uniform  in  all  the  Courts,  would 
have  left  the  rule  of  division  of  loss  applicable  in  Admi- 
ralty in  case  of  doubt  and  mere  accident,  whilst,  for  the 
sake  of  uniformity,  it  will  be  seen  that  it  extended  the 
rule  where  both  ships  are  in  fault  to  the  Common  Law 
Divisions  of  the  Supreme  Court. 
History  of  the  Thus  far  we  have  considered  the  rule  of  division  of  loss 
1873.°^^  as  part  of  the  law  maritime  administered  by  the  English 
Admiralty.     Until  the  passing  of  the  Judicature  Act  (»), 

(n)  36  &  37  Vict.  o.  66,  a.  25,  been  in  fault,  the  rules  hitherto  in 

8UD-S.  9 :  ''In  any  cause  or  pro-  force  in  the  Court  of  Admiralty,  so 

oeeding  for  damages  arising'  out  of  far  as  they  have  been  at  variance 

a  collision  between  two  ships,  if  with  the  rules  in  force  in  l^e  Courts 

both  ships  shall  be  found  to  have  of  Common  Law,  shall  prevail." 
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1873,  it  had  no  application  in  the  ConrtB  of  Common  Law. 
There  the  rule  that  a  person  cannot  reooyer  any  damages 
for  loss  caused  either  in  whole  or  in  part  by  his  own  negli- 
gence was  appUed  in  cases  of  collision  between  ships  as  in 
all  other  cases.  At  the  passing  of  the  Judicature  Act  the 
Admiralty  rule  narrowly  escaped  abolition.  In  the  original 
draft  of  the  Act  it  was  provided  that  the  rule  of  the 
Gommon  law  should  for  the  future  prevail  in  all  the  Divi- 
sions of  the  High  Court ;  but  in  the  passage  of  the  Bill 
through  the  House  of  Commons  the  clause  was  altered, 
and  the  Admiralty  rule  was  not  only  reinstated  in  the 
Admiralty  Division,  but  extended  to  all  the  Divisions  of 
the  High  Court.  It  has  been  pointed  out  above  that  the 
common  law  was  altered  only  in  cases  where  both  ships 
are  in  fault ;  so  that,  if  the  case  of  The  Resolution  and  The 
Langton  is  still  law,  there  is  still  a  diversity  between  the 
law  of  the  Admiralty  Division  and  that  of  other  Divisions, 
where  the  collision  occurs  without  fault  in  either  ship,  and 
possibly  in  the  case  of  inscrutable  fault. 

The  reasons  for  preferring  the  Admiralty  rule  to  that  of 
the  common  law  are  not  apparent.  The  change  in  the 
law  appears  to  have  been  made  on  the  ground  that  it 
would  bring  the  law  of  England  into  accord  with  that  of 
foreign  nations  (o).  A  short  summary  of  foreign  laws 
upon  the  point  is  appended  to  this  chapter.  It  will  be 
seen  that  they  are  widely  divergent ;  but,  on  the  whole, 
the  English  Admiralty  rule  approaches  nearer  to  most  of 
them  than  does  the  old  rule  of  the  common  law. 

The  rule  of  equal  division  of  loss  prevails  in  some,  but  Colonial  law. 
not  in  all,  the  colonies  and  dependencies  of  Ghreat  Britain. 
In  Canada,  by  a  recent  statute  {p)  it  applies  in  the  com* 
mon  law,  as  well  as  Admiralty,  Courts.    In  Santa  Lucia 
it  applies  where  the  cause  of  collision  is  unknown,  where 

io)  See  Hanaaid's  Pari.  Debates,  (p)  43  Vict.  o.  29,  s.  8  (Canada). 

3id  fler.  vol.  216,  pp.  1800,  1801. 
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Connection 
between  the 
rule  of 
diyiaion  of 
loss  and 
limitation  of 
shipowners' 
liability. 


It  applies  to 
all  collisions, 
whateyer  the 
nationality  of 
the  ships,  and 
wherever  tibe 
collision 
occurs. 


both  ships  are  in  fault,  and  also  in  the  case  of  insonitable 
fault  (q). 

The  connection  between  the  rule  of  division  of  loss  and 
the  limitation  of  shipowners'  liability  will  not  have  escaped 
the  notice  of  the  reader.  In  its  earliest  form,  and  indeed 
throughout  the  mediseval  codes,  the  object  of  the  rule 
appears  to  have  been  to  mitigate  the  loss  of  an  innocent 
sufferer  by  collision,  by  distributing  it  between  the  two 
ships.  The  object  of  the  statutory  limitation  of  ship- 
owners' liability  of  modem  days  is  avowedly  the  same. 

The  rule  of  division  of  loss  applies  to  all  collisions, 
whatever  the  nationality  of  the  ships,  and  wherever  the 
collision  occurs.  Thus  it  has  been  applied  where  both  the 
ships  were  British  (r) ;  both  foreign  («) ;  one  British  and 
one  foreign  {fj ;  where  the  collision  was  in  British  waters  (r) ; 
in  foreign  waters  (w) ;  and  on  the  high  seas  (x).  And,  as 
stated  above,  since  the  passing  of  the  Judicature  Act  (1873) 
it  applies  whether  the  action  is  in  Admiralty  or  in  a  Court 
not  having  Admiralty  jurisdiction  {p) ;  whether  as  lex  loci 


(q)  Civil  Code  of  St.  Lucia  (1876), 
Art.  2360.  "  If  the  cause  of  colli- 
sion be  unknown,  or  it  be  impossible 
to  determine  by  whose  fault  it  was 
caused,  or  if  both  ships  are  in  fault, 
the  damages  are  borne  in  equal  por- 
tions by  both  ships ;  in  which  case 
the  insurer  is  liable  under  the  gene- 
ral clause." 

(r)  Th0  JR.  Z,  Ahtotiy  8  P.  D.  6  ; 
The  Margaret,  9  P.  D.  47;  The  Vera 
Cruz,  9  P.  D.  88,  96. 

(»)  T?ke  North  American  and  The 
Tecla  Carmen,  Swab.  358 ;  Lush. 
79;  Chartered  Mercantile  Bank  of 
India,  ^,  y,  Netherlands  India  Steam 
Navigation  Co,,  10  Q.  B.  D.  621 ; 
I%e  Waehington,  6  Jur.  1067 ;  The 
Mofiareh,  1  W.  Rob.  21. 

(0  The  Voortcaartt  and  The  Khe^ 
dive,  7  App.  Cas.  796 ;  The  Savem^ 
ake  and  The  Vesuvius,  4  P.  D.  167; 
TTisMona  and  The  Ava,  2  Asp.  Mar. 
Law  Cas.  182;  The  Vera  Cruz,  9 
P.  D.  88  ;  The  Seringapatam^  3  W. 


Rob.  38. 

(«)  Hay  y.  Le  Neve,  2  Shaw's 
(Sc.)  App.  Cas.  395. 

(x)  The  Bona  and  The  Ava,  2 
A^.  Mar.  Law  Cas.  182.  Li  TAtf 
Monarch,  1  W.  Rob.  21,  the  colli- 
sion was  *'at  sea;"  in  The  Wash' 
ington,  6  Jur.  1067,  off  Bctty Head; 
in  The  Seringapatam,  3  W.  Rob.  38, 
off  Beachy  Head. 

(y)  Ko  question  has  been  raised 
in  any  case  as  to  the  universal  appli- 
cation of  the  rule.  In  Admiral^  it 
appears  to  have  been  administCTea  as 
part  of  the  law  maritime — though, 
as  appears  above,  it  is  doubtful 
whether  there  ever  was  any  such 
rule  of  general  maritime  law.  As 
such  it  would  be  applicable  to  all 
ships  and  in  all  waters.  Since  its 
extension  to  Courts  not  having 
Admiralty  jurisdiction  by  the  Judi- 
cature Act,  1873,  it  has  been  held 
by  the  Queen's  JBenoh  Division  to 
be  applicable  in  the  case  of  a  colli- 
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or  lex  fori  does  not  appear  to  have  been  decided.  In  a 
reoent  case  in  the  Queen's  Bench  Division  it  was  applied 
in  a  case  of  collision  between  a  British  and  a  foreign  ship 
on  the  high  seas,  but  whether  as  lex  hex  or  lex  fori  does  not 
appear  (s).  In  Courts  which  do  not  administer  the  mari- 
time law,  and  apply  the  rule  only  by  virtue  of  the  Judica- 
ture Act,  it  would  seem  to  be  a  /^o;  loci  relating  to  rights 
and  remedies  (a). 

Ab  has  been  already  stated  the  law  apportions  the  loss  The  loes  is 
where  both  ships  are  in  fault  by  obliging  each  wrong-doer  ^J^^rSir^ 
to  pay  half  the  loss  of  the  other.    Thus,  if  the  loss  on  A.  Bhares,  what- 
is  1,000/.  and  that  on  B.  is  2,000/.,  A.  can  recover  500/.  de^ee  of 
against  B.,  and  B.  can  recover  1,000/.  against  A.    The  ^*  "^  ®*^ 
Courts  make  no  attempt  to  administer  distributive  justice 
by  apportioning  the  loss  according  to  the  degree  of  fault 
of  which  each  ship  is  guilty  {b).     '^  Until  the  case  of  Hay 
V.  Le  Neve  .  .  •  there  was  a  question  in  the  Admiralty 
Court  whether  you  were  not  to  apportion  it  (the  loss) 
according  to  the  degree  in  which  they  (the  two  ships)  were 
to  blame.    But  now  it  is,  I  think,  quite  settled,  and  there 
is  no  dispute  about  it,  that  the  rule  of  the  Admiralty  is, 
that  if  there  is  blame  causing  the  accident  on  both  sides 
they  are  to  divide  the  loss  equally,  just  as  the  rule  of  law 
is,  that  if  there  is  blame  causing  the  accident  on  both  sides, 


Bion  between  Singapore  and  Sonra- 
baya  between  two  ships  belonging 
to  the  same  owners,  British  subjects, 
bnt  registered  under  a  foreign  flag : 
Chartered  Mercantile  Bank  ^  IndiUy 
fe.  T.  Netkerlande  India  Steam  Navi' 
gation  Co.,  10  Q.  B.  D.  621. 

(«)  Chartered  Mercantile  Bank  of 
India  v.  Netherlands  India  Steam 
Navigation  Co,,  10  Q.  B.  D.  621. 

(a)  See  Mf/ra,  pp.  209,  219. 

{h)  Trew  o.  FeireCy  The  Mary  of 
Ibole  and  The  Mary  of  Weymouth, 
Ad.  Gt.  7th  July,  1692,  eupra,  p. 
136;  The  Feter^ld  and  The  Judith 


Randolph  (1789),  cited  in  the  next 
case ;  Say  y.  Le  Neve,  2  Shaw's 
(So.)  App.  Gas.  396,  and  see  tiie 
cases  mentioned  above,  pp.  134, 
acq.;  per  Lord  Blackburn,  The 
Xhadive  and  The  Voorwaarte,  7  App. 
Gas.  796,  808 ;  The  Margaret,  9  r, 
D.  47,  61 ;  The  Meteor,  Ir.  Bep.  9 
Eq.  667.  The  dictum  of  iSord 
GampbeU  in  The  Friends,  4  Moo.  P. 
G.  G.  314,  322,  to  the  effect  that 
the  loss  may  be  apportioned  accord- 
ing to  the  degree  of  fault  in  each 
ship,  is  without  authority. 
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Prinoiple  of 
thenile.  Gir- 
oumstanoeB 
that  bring  it 
into  opera- 
tion. 


howeyer  small  that  blame  may  be  on  one  side,  the  loss  lies 
where  it  falls  "(c). 

The  prinoiple  of  the  rule  is  said  to  be  equality  of  parti- 
cipation in  a  loss  arising  from  a  common  fault  (</).  To 
bring  the  rule  into  operation,  both  ships  must  be  guilty  of 
negligence  contributing  to  the  loss  (e).  But  the  common 
fault,  or  rather  the  acts  of  negligence  committed  by  the 
ships  respectively,  need  not,  it  seems,  be  both  faults  contri- 
buting to  the  collision.  Thus  a  schooner  at  anchor,  whose 
sole  fault  consisted  in  having  her  anchor  suspended  from 
her  hawse  in  a  position  likely  to  do  damage  if  a  collision 
occurred,  was  held  liable  for  half  the  loss  suffered  by  the 
other  vessel,  a  dumb  barge,  that  negligently  went  foul  of 
the  schooner,  and  was  pierced  and  sunk  by  the  schooner's 
anchor  (/).  The  rule  has  also  been  applied  in  the  case  of 
a  collision  between  a  ship  being  launched  and  another 
under  way,  where  the  fault  in  the  former  was  committed 
by  the  people  ashore  in  starting  her  on  the  ways  at  an 
improper  moment  (g). 

Whether  the  rule  applies  where  the  two  ships  are  both 
in  fault  for  the  collision,  but  the  collision  is  not  between 
themselves,  is  not  clear.  Whether,  for  example,  in  the 
case  of  a  collision  between  ships  A.  and  B.  by  the  fault  of 
one  of  them.  A.,  and  a  third  ship,  C,  A.  could  recover 
half  her  loss  from  C,  has  not  been  decided  (A).  In  America 
the  rule  was  applied  where  the  collision  occurred  between  a 


(c)  I*er  Lord  Blackburn,  Cayzerr, 
Carron  Co.,  9  App.  Gas.  873,  881. 

(d)  See  per  Lord  Stowell  in  The 
Woodrop  SitMf  supra,  p.  126;  per 
Lord  Selbome,  C,  in  I^  Voor- 
icaartt  and  The  Khedive,  7  App. 
Ga.  795,  801.  See,  however,  Trew 
0.  JPeiree,  eupra,  p.  136,  where  a 
different  reason  ib  given  for  the 
rule,  namdj,  the  difficulty  of  de- 
termining what  part  of  the  loss 
on  eaoh  ship  was  caused  bj  the 
fault  of  the  other.  In  some  foreign 


countries  the  loss  is  divided  accord- 
ing to  the  degree  of  fault  in  each 
ship ;  see  below,  p.  163. 

(f)  The  Frankland,  L.  R.,  4  P. 
C.  629,  633;  The  Rona  Bsudi  TheAva, 
2  Asp.  Mar.  Law  Gas.  182 ;  Caffzer 
Y.  Carron  Co.,  The  Margearet,  9  App. 
Gas.  873. 

(/)  The  Margaret,  6  P.  D.  76. 

C^)  The  United  States,  12  L.  T. 
N.  S.  83. 

{h)  Aa  va  The  Energy,  L.  R.  8 
A.  &  E.  48. 
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ship  at  anohor  and  another  in  tow  by  the  fault  of  the  tug 
and  the  ship  at  anohor  (t). 

In  The  Digby  Grand  (k)  a  tug  A.,  towing  a  yessel  B., 
was  struck  and  injured  by  the  tow-rope  of  another  tug  C, 
which,  being  ahead  of  A.,  was  also  towing  B.  It  was  held 
that  the  damage  was  caused  by  negligence  of  tug  C.  in 
haying  too  long  a  scope  of  tow-line  out,  and  also  by  the 
negligence  of  tug  A.  in  not  keeping  dear  of  the  tow-line. 
The  rule  of  equal  division  of  damages  appears  to  haye 
been  applied ;  but  no  question  upon  this  point  was  raised. 

In  The  Celt  an  attempt  was  made  to  apply  the  rtde 
where  the  fault  of  one  ship  was  in  no  way  a  cause  of  the 
collision,  and  consisted  in  not  standing  by  to  assist  the 
other.  It  is  needless  to  add  the  attempt  was  unsuccessful  (/) . 

The  rule  has  been  extended  in  America  to  cases  where 
two  ships,  as  a  tu^  and  her  tow,  are  both  in  fault  for  a 
collision  with  a  third,  which  is  free  from  fault.  The 
judgment  in  such  a  case  goes,  not  against  each  ship  for 
the  whole  of  the  damages,  but  against  each  ship  for  half 
the  damages,  with  a  remedy  oyer  against  each  ship  in  case 
the  other  fails  to  pay  the  amount  in  whidi  she  is  con- 
demned (m). 

Where  the  fault  on  the  part  of  one  ship  is  mere  negli- 
gence, whilst  that  on  the  part  of  the  other  amounts  to 
malice,  or  where  those  on  board  both  ships  'wilfully  bring 
about  a  collision,  the  rule  of  equal  diyision  of  loss  would 
probably  not  apply.  For  loss  arising  from  a  collision 
wilfully  brought  about  it  would  seem  reasonable  that  no 
damages  should  be  recoyerable  by  the  wilful  wrong-doer. 
Moreover  the  terms  of  the  rule  as  stated  in  the  earliest 
authority,  the  Oleron  code  {supray  p.  127),  seem  to  pre- 
clude its  application  to  a  wilful  collision. 

(t)  The  Jamet  Gray  and  The  John  (m)  The  Sterling  and  The  Equator^ 

Iraeer,  21  Hov.  184.  16  Otto,  64  7,  following  TA^^&xdama 

(k)  Ad.  Ct.  80th  Ap.  1884.  and  The  Gamecock^  2  Otto,  696. 
(/)  3  Hag.  321. 
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Application 
of  the  rule 
where 
liabilitjis 
limited. 


The  Voorwa- 
artt  and  The 
Khedive, 


The  applioatioa  of  the  rule  prodaees  singular  results 
where  one  or  both  ships  limit  their  liability  under  the 
Merchant  Shipping  Acts.  The  subject  has  recently  been 
very  fully  discussed  in  the  AdmiraUy  and  Appeal  Courts 
and  by  the  House  of  Lords.  The  case  which  finally  settles 
the  law  on  the  subject  is  Stoomvaart  Maatschappy  Neder^ 
land  V.  Peninsular  and  Oriental  Steam  Navigation  Company^ 
The  Vooricaarts  and  The  Khedive  (n). 

Two  ships,  The  Vooricaarts  and  The  Khedive,  having  been 
in  collision,  the  owners  of  The  Voorwaarts  brought  an 
action  in  rem  in  the  Admiralty  Division  against  the  owners 
of  The  Khedive  J  who  counter-claimed  for  the  amount  of  the 
loss  suffered  by  their  own  ship  (o).  Both  ships  were  held 
in  fault  for  the  collision.  The  owners  of  The  Khedive 
brought  an  action  in  the  Admiralty  Division  to  limit  their 
liability,  and  paid  the  amount  of  their  statutory  liability 
into  Court.  The  damage  to  The  Vooricaarts  was  greater 
than  that  to  The  Kliedive,  and  the  fund  in  Court  was  not 
sufficient  to  satisfy  all  the  claims  for  which  the  owners  of 
Tlie  K/iedive  were  answerable.  It  was  held  by  the  House 
of  Lords  (Lords  Selbome  and  Blackburn,  Lord  Bramwell 
doubting),  overruling  a  previous  decision  of  the  Court  of 
Appeal  (;?),  that  the  owners  of  The  Voorwaarts  were 
entitled  to  prove  against  the  fund  in  Court  for  a  moiety 
of  their  loss,  less  a  moiety  of  the  loss  of  The  Khedive^  and 
to  be  paid  out  of  the  fund  in  respect  of  the  balance  pari 
passu  with  the  other  claimants.  By  the  decision  of  the 
Court  of  Appeal  above  referred  to  (j?),  it  had  been  held 
that  the  ship  proving  against  the  fund  in  Court  was 
entitled  to  prove  for  half  her  loss,  without  deducting  any- 
thing in  respect  of  her  liability  to  the  other  ship. 


(n)  7  App.  Oas.  795. 

(o)  Stoomvaurt  Maatsehappy  Ne* 
derland  t.  Fenintular  and  Orientai 
Steam  Navigation  Co,,  7  App.  Gaa. 
795. 


(p)  Chapman  t.  JSoyal  Netherlande 
Steam  Navigation  Co,,  4  P.  D.  167. 
A  decision  of  Baffffallajand  Cotton, 
L.JJ.  (Brett,  L.J.,  diasentinf }, re- 
yersing  the  decisionof  Jeesel,  M.B., 
in  the  Court  below. 
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The  question  to  be  decided  was  whether  in  such  oases 
there  are  two  liabilities  in  damages,  one  on  the  part  of 
each  shipowner  to  the  other  shipowner  for  half  the  loss  of 
the  latter,  or  only  one  liability,  namely,  a  liability  on  the 
part  of  the  owner  of  the  ship  that  had  done  the  greiEiter 
damage,  for  the  difierenoe  between  half  the  loss  of  the 
one  ship  and  half  the  loss  of  the  other — in  the  words  of 
Lord  Selbome,  "  a  moiety  of  the  excess  of  the  aggregate 
loss  beyond  the  point  of  equality."  It  was  held  Uiat  the 
terms  in  which  the  rule  of  the  Admiralty  was  laid  down 
in  The  Woodrop  Sims,  The  Lord  Melville^  The  Peterafield 
and  The  Judith  Randolphy  and  Hey  v.  Le  Neve^  showed 
that  in  substance  there  was  but  one  action  and  one  final 
judgment;  and  that  such  final  judgment  was  for  the 
balance  between  a  moiety  of  the  loss  of  the  one  and  a 
moiety  of  the  loss  of  the  other.  The  later  cases  of  The 
Washington  and  The  Catherine  (y),  The  Seringapatam  (r) 
and  The  Tech  Carmen  («),  were  cited  as  confirming  this 
view  (t). 

Lord  Blackburn,  in  the  course  of  an  elaborate  discussion 
of  the  law  relating  to  the  subject,  lays  stress  upon  the 
provisions  of  53  Geo.  3,  c.  159,  and  17  &  18  Yict.  c.  104, 
s.  514,  as  to  the  distribution  by  the  Chancery  Courts  of 
the  sum  representing  the  amount  of  the  statutory  lia- 
bility. The  statute  requires  the  Court  **  generally  to  do 
what  may  appear  to  be  just "  in  the  suit.  Lord  Selbome 
thought  that  there  was  little,  if  any,  room  for  the  argu- 
ment  from  abstract  justice  and  equity,  the  rule  as  to  the 
division  of  loss  being  itself  arbitrary ;  and  Lord  Bram- 
well  (in  an  opinion  which  was  written  by  him,  but  not 
delivered ;  see  7  App.  Cas.,  note,  pp.  826,  827)  points  out 

(q)  6  Jur.  1007.  termB  for  the  balanoe  of  loae ;  see 

Ir)  3  W.  Bob.  38,  44.  tupra,  p.  136.    In  Holland  the  same 

U)  Lush.  79.  deoiflion  was  arriyed  at  in  a  case 

{t)  To  these  cases  may  be  added  mentioned  in  Bynkershoek,  Queest. 

B0nnm  c.  Humble^  The  Scpewell  aad  Jnr.  Friy.  1.  4,  c.  21.    See  also  The 

I%*  Fntpermtt,  Ad.  Gt.  9th  Kajr,  Sapphire^  18  WaU.  51. 

1698|  where  the  sentence  was  m 
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The  Voorwa-  that  some  of  the  results  f ollowmg  from  the  decision  of  the 
5[3^^j^  ^^  House  of  Lords  are  of  doubtful  equity  or  justice.  It  is 
further  pointed  out  by  Lord  Bramwell  (p.  827,  note)  that, 
by  the  decision  of  the  House  of  Lords,  the  owners  of  The 
Voorwaarta  were  as  well  off  as  if  their  ship  were  blameless  (u); 
and  that  the  loss  to  the  owners  of  The  Khedke  was  the 
same  as  if  their  ship  were  alone  in  fault.  Thus,  where 
both  ships  are  in  fault,  and  one  limits  her  liability  under 
25  &  26  Vict.  c.  63,  s.  54,  her  owners,  inasmuch  as  they 
lose  the  right  to  recover  damages  against  the  other  ship, 
are  indirectly  answerable  in  damages  to  a  greater  amoimt 
than  the  statutory  limit. 

The  effect  of  this  decision  will  be  best  seen  by  an  illus- 
tration. Let  the  loss  on  ship  A.  be  10,000/.,  the  loss  on 
ship  B.  20,000/.,  the  loss  on  cargo  on  board  B.  40,000/., 
and  the  statutory  liability  of  A.  24,000/.  According  to 
the  (overruled)  decision  of  the  Court  of  Appeal  the  owners 
of  B.  would  iiltimately,  and  after  payment  of  the  amount 
of  their  liability  to  A.,  recover  3,000/. ;  that  is  to  say,  a 
proportionate  part  (one-third,  or  8,000/.)  of  the  24,000/. 
less  5,000/.,  half  the  loss  of  A.  {x).  According  to  the 
decision  of  the  House  of  Lords  the  owners  of  B.  recover 
4,000/. ;  that  is  to  say,  four-fifths  of  half  the  difference 
between  the  loss  on  B.  and  the  loss  on  A.  {y).  Again  in 
the  one  case  the  collision  would  cost  the  owners  of  A.,  in 
loss  to  their  own  ship  and  damages  payable  to  the  other 
ship,  29,000/.  (s),  that  is  to  say,  the  amount  of  their  statu- 
tory liability  in  addition  to  half  the  loss  on  their  own 
ship ;  in  the  other,  34,000/.  (a),  that  is  to  say,  the  amount 
of  their  statutory  liability  in  addition  to  the  whole  of  the 
loss  on  their  own  ship.    Again  in  the  one  case  the  owners 

(«)  7  App.  Cag.  p.  827,  note ;  and  her  cargo  being  £30,000,  and 

and  by  BaggaUsj,  li.J.,  4  P.  D.  only  £24,000   being   recoverable, 

170.  each   claim  must  abate   by  one- 

(x)  £8,000-£6,000  =  £3,000.  fifth. 

(y)  f  ofj  (£20,000  -  £10,000)=  iz)  £24,000  +  £5,000  =£29,000. 

£1,000.    Half  the  whole  loss  on  B.  (a)  £24,000 -(-£10, 000«=£34,000. 


WHERE  FAULT  IS  THAT  OF  COMPULSOR'X  PILOT.  167 

of  oargo  on  board  B.  would  recover  16,000/  (b) ;  in  the 
other  20,000/.  {c).  Lastly,  the  other  circuxnBtanoes  being 
the  same,  if  A.  were  not  damaged  at  all,  a^rding  to  the 
decision  of  the  Honse  of  Lords,  the  owners  of  cargo  on 
board  B.  would  reooyer  16,000/.  (</),  whereas  if  A.  be 
damaged  to  the  extent  of  10,000/.  we  have  seen  that  thej 
recover  20,000/.  (e).  According  to  the  decision  of  the 
Court  of  Appeal  cargo-owners  would  recover  the  same 
sum  whether  A.  were  damaged  or  not.  Another  result  of 
the  decision  of  the  House  of  Lords  is  that,  where  the  loss 
on  each  ship  is  the  same,  and  each  ship  limits  her  liability, 
the  whole  of  the  sum  paid  into  Court  is  divisible  between 
the  owners  of  cargo  on  board  the  two  ships,  whilst  the 
shipowners  get  nothing.  According  to  the  decision  of  the 
Court  of  Appeal,  the  sum  is  divided  rateablj  between 
shipowners  and  cargo-owners.  On  the  whole,  therefore, 
the  decision  of  the  House  of  Lords  strongly  favours 
cargo-owners  at  the  expense  of  the  shipowners. 

Where  two  ships,  A.  and  B.,  are  both  in  fault  for  a  Diviaionof 
collision,  and  the  fault  of  B.  is  entirely  that  of  the  com-  ihfpT8\^r '''''' 
pulsory  pilot  (/)  in  charge  of  her,  the  owners  of  B.  will  charge  of  a 
recover  half  their  loss  against  A.,  whilst  the  owners  of  A.  pi™^ 
can  recover  nothing.     Her  owners  are  not  liable  at  law, 
and  no  damage  lien  attaches  to  the  ship.     But  the  fault  of 
the  pilot  affects  the  owners  of  B.,  and  the  owners  of  cargo 
on  board  her,  to  this  extent :  it  brings  into  operation  the 
rule  as  to  division  of  loss,  and  prevents  them  from  recover- 
ing more  than  haU  their  loss  (g).      Moreover,   though 
successful  upon  their  defence  of  "  compulsory  pilot,"  they 
will  obtain  no  costs  {h).    Whether,  if  the  rule  of  division 

(M  £24,000  -  £8,000.  (s)  The  Sector,  8  P.  D.  218 ;  Tht 

\e)  £24,000  -  £4,000.  Demetrius,  L.  B.  8  A.  &  £.  623. 

id)  £24,000  -  £8,000.  The  owners  of  cargo  on  board  B. 

Je)  £24,000  -  £4,000.  are  in  the  same  case.  The  Milan, 

f)  See  below,  p.  226,  as  to  com-  Lush.  388. 

ifloxy  pilotage.  (A)  The  Rigborge  Minde,  8  P.  D. 

132. 
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Th4  Sector, 


of  the  rule  in 
caae  of  ool- 


of  loss  did  not  apply,  the  fault  of  the  pilot  would  affect 
the  owners,  so  as  to  bring  into  operation  the  doctrine  of 
contributory  negligence,  and  prevent  them  from  recover- 
ing anything,  or  whether  they  could  recover  full  damages, 
is  not  so  dear  {i).  In  the  case  last  mentioned  the  owners 
of  the  ship  in  charge  of  the  compulsory  pilot  are  entitled 
to  judgment  for  half  their  loss,  without  deducting  any- 
thing on  account  of  the  loss  of  the  other  ship  {k).  The 
principle  of  the  decision  in  The  Khedive  (/)  does  not  apply 
in  such  a  case. 

The  case  of  The  Sectary  in  which  these  points  were 
decided,  was  as  follows:  A  collision  occurred  between 
The  Augustus  and  The  Hector^  caused  by  the  fault  of  the 
crew  of  The  Augustus  and  the  fault  of  the  compulsory 
pilot  of  The  Hector.  The  rtde  as  to  division  of  loss  was 
therefore  applied  {m).  The  loss  of  The  Augustus  was 
3,000/.;  that  of  The  Hector  8,000/.  It  was  contended 
that  the  owners  of  The  Hector  could  recover  only  2,500/. 
{L  e.y  half  her  loss,  namely,  4,000/.  less  1,500/.,  haU  the 
loss  of  Th^  Augustus) ;  that  this  resulted  from  the  decision 
in  the  case  of  The  Khedive  (n),  considered  with  reference 
to  17  &  18  Vict.  c.  104,  s.  388.  The  Court  of  Appeal 
declined  to  apply  the  principle  of  the  decision  in  The 
KhedivCy  a  case  where  the  owners  of  both  ships  were  liable, 
to  the  case  before  them,  in  which  the  owners  of  one  ship 
were  not  liable  at  all  [o). 

The  rule  as  to  division  of  loss  where  both  ships  are  in 
fault  was  recently  held  by  the  Court  of  Appeal  to  apply 


(i)  See  aa  to  this  Spaight  t.  Ted" 
eMtlti  6  App.  Cas.  217;  The  JSnergry, 
L.  B.  3  A.  &  E.  48 ;  Dudman  y. 
Dublin  Fart,  ^e.  Board,  Ir.  Bep.  7 
0.  L.  618. 

(*)  TKe  Sector,  8  P.  D.  218. 

(i)  7  App.  Caa.  795. 

(tn)  The  Sector,  8  P.  D.  218. 

(n)  Stoomvaart  Maatachappp  Ne^ 
derkmd  t.  P.  ^  0.  Steam  Natigation 
Co.,  7  App.  Cas.  795. 


(o)  The  dictum  of  Brett,  L.  J.,  in 
the  case  of  The  Vesuvius  and  17ie 
Savemake,  4  P.  D.  167,  184,  to  the 
effect  that  the  phrase  '<  answerable 
in  damages ''  m  s.  54  of  25  &  26 
Vict.  c.  63,  is  applicable'  to  the  last 
stage  of  the  litigation  between  the 
ships,  that  is,  to  half  the  difference 
between  the  losses  on  the  two  ships 
respectively,  cannot,  after  this  de- 
cision, be  supported. 
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wheore  a  cargo  owner  was  suing  the  shipowner  for  loss  lision  between 
incurred  in  a  collision  between  the  carrying  ship  and  same  owner, 
another  ship  belonging  to  the  same  owners  caused  by  the  >?  regards  the 
fault  of  both  ships  (p).     The  shipowner  was  protected  owners  of 
from  liability  for  the  negligence  of  those  in  charge  of  the  ^'^' 
carrying  ship  by  the  terms  of  the  bill  of  lading.    It  was 
held  that  he  was  nevertheless  liable  in  tort  for  the  negli- 
gence of  those  on  board  the  other  ship ;  but  his  liability 
was  for  half  only  of  the  loss ;  in  respect  of  the  other  half 
of  the  loss,  he  was  relieved  by  the  terms  of  the  bill  of 
lading. 

It  follows  from  the  above  considerations  that  the  rule  The  mle  gives 

-,,,  -_        ,  _  t   *  I  •  ji      and  also  takes 

as  to  division  of  loss  is  not  merely  a  restriction  upon  the  away  or 
common  law  doctrine  of  contributory  negligence.    It  not  a^^^  » 
only  gives  a  remedy  where  by  the  common  law  there  was 
none,  but  it  also  abridges  a  right  which  formerly  existed 
at  law,  but  now  does  not.     When  both  ships  were  in  fault 
the  innocent  owner  of  cargo  on  board  either  ship  could 
formerly  have  recovered  at  law  the  whole  of  his  loss 
against  the  owners  of  either  ship.    In  Admiralty  it  was  Cargo  owner 
held  that  he  could  recover  no  more  than  half  his  loss  oSy^iSlis 
against  the  owner  of  the  other  ship  (q) ;  though  at  law  he  loss  in  tort, 
could  always,  and  still  can,  recover  full  damages  upon 
the  contract  of  carriage  (r).     The  Hector  {ubi  mpra)  also 
shows  that  the  innocent  owner  of  a  ship  injured  by  fault 
on  the  part  of  her  compulsory  pilot,  and  also  on  the  part 
of  those  on  board  the  other  ship,  is,  by  the  rule  of  division 
of  loss,  deprived  of  the  right  which,  it  seems  (»),  he  for- 
merly had,  of  recovering  full  damages  against  the  owners 
of  the  other  ship.    And  in  a  recent  case  it  was  held  by 
Butt,  J.,  that  the  widow  of  a  person  killed  in  a  collision 

{p)  Chartered  MereantiU  Bank  of  Brett,  H.  B.  (10  Q.  B.  D.  638), 

Jn&a  T.   2fetherlands  India  Steam  applies  to  actions  in  tort.    As  to 

iVor^a/iofi  Co,,  10  Q.  B.  D.  621.  the  law  in  America  on  this  point, 

[q)  The  Milan^  Lush.  388.  see  p.  279,  infra. 

(r)  Th$  Buehire,  Ad.  Diy.,  24th  («)  See  Spaiffht  y.    Tedeastle,  6 

lfai«h,     1886  ;      the    dictum    of  App.  Cas.  217,  infra,  p.  240. 
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The  role 
applies  where 
a  ^pifl 
•'deemed  " 
to  be  in  fault 
under  the 
statute: 


and  where 
damages  are 
daimeid 
under  Lord 
Campbell's 
Act. 


Whether  the 
rule  applies 
where  each 
ship  is  negli- 
gent, but  one 
might  with 
ordinarj  care 
have  avoided 
the  collision. 


caused  partly  by  his  own  negligence,  was  entitled  to  re- 
coyer  only  half  the  loss  sufiPered  by  her  by  reason  of  his 
death  (a). 

The  rule  of  division  of  loss  applies  also  where  one  of 
the  ships  is  guilty  of  negligence  in  fact,  and  the  other  is 
deemed  to  be  in  fault  under  36  &  37  Vict.  c.  85,  s.  17,  for 
having  infringed  the  Statutory  Eegulations  (^).  So  it 
would  apply  where  both  ships  were  held  in  fault  under  the 
statute. 

In  The  Vera  Cruz  (No.  1)  {u)  the  rule  was  applied  by 
Butt,  J.,  as  between  the  representative,  claiming  under 
Lord  Campbell's  Act,  of  the  master  of  a  ship  sunk  in 
the  collision  which  was  caused  by  the  faults  (v)  of  himself 
and  those  on  board  the  other  ship.  The  learned  judge 
followed  the  decision  in  The  Milan  {x)y  as  being  analogous 
in  principle. 

It  has  been  doubted  whether  the  doctrine  of  the  well- 
known  case  Daviea  v.  Manny  applies  at  all  in  Admiralty ; 
whether  in  the  case  of  a  collision  between  ships  a  ship 
guilty  of  negligence  such  as  that  of  the  donkey-owner  in 
Davies  v.  Mann  could  recover  more  than  half  her  loss.  It 
was  assumed  in  a  case  in  Ireland  (y),  that  in  such  a  case 
Davies  v.  Mann  has  no  application;  and  that  where  a 
vessel  is  negligent  she  will  be  liable  for  half  the  loss, 
though  the  other  might  with  ordinary  care  have  avoided 
the  collision.  But  there  seems  no  ground  for  making  a 
distinction  between  law  and  Admiralty  as  to  the  legal 


(a)  The  Vera  Cruz  (No.  1),  9  P. 
D.  88.  This  case  was  reversed  upon 
another  point :  see  9  P.  D.  96. 

(0  The  VoorwaarU  and  I7^e  Khe- 
dive^  7  App.  Gas.  795;  Chartered 
Mercantile  Bank  of  India,  fe,  t. 
Netherlands  India  Steam  Navigation 
Co,,  10  Q.  B.  D.  621 ;  TheRoehung 
and  The  Lapwing,  7  App.  Gas.  612 ; 
The  Vera  Cruz  (No.  1),  9  P.  D.  88 
(reversed  on  another  point,  9  P.  D. 
96). 


iu)  VUeupra, 

\v)  Pre8umedunder36&37Viot. 
0.  85,  s.  17  ;  there  being  no  finding 
as  to  the  fact  of  n^ligence. 

ix]  Lush.  388. 

(y)  The  Meteor,  Ir.  Rep.  9  Eq. 
667.  In  The  Vera  Cruz  (No.  1),  9 
P.  D.  88,  Butt,  J.,  appears  to  have 
been  of  opinion  that,  but  for  the 
Admiralty  rule,  the  plaintiff  could 
have  recovered  nothing. 
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oonsequence  of  a  partioular  act  of  negligence.  The  ques- 
tion whether  it  oontrihuted  to  the  collision  or  not  must  be 
answered  in  the  same  way,  whether  the  action  is  at  law  or 
in  Admiralty  (a).  If  it  did  so  contribute  the  party  guilty 
of  it  will  be  liable  for  the  whole  or  half  the  loss  of  the 
other  ship,  according  to  the  circumstances.  If  it  did  not, 
though  it  was  negligent  and  imprudent,  it  is  immaterial, 
and  creates  no  liability.  Thus  where  one  of  the  ships,  a 
sailing-ship,  was  carrying  her  studding-sails  in  a  fog,  she 
recovered  full  damages  from  the  other  ship,  though  it 
would  hare  been  more  prudent  for  her  not  to  have  set  her 
studding-sails  (a).  And  where  a  ship  infringed  a  local 
statutory  rule  of  navigation,  it  was  held  that  the  rule  of 
division  of  loss  was  not  therefore  to  be  applied,  since  the 
infringement  did  not,  in  fact,  contribute  to  the  collision, 
and  the  other  vessel  could  with  ordinary  care  have  avoided 
it  (6).  So  negligence  in  the  shipowner  as  to  the  trim  of 
tbe  ship  was  held  immaterial  where  the  ship  was  in  charge 
of  a  compulsory  pilot,  who,  with  ordinary  care,  could  have 
avoided  the  collision,  notwithstanding  his  ship's  trim  {c). 

Note. 
Law  of  Foreign  Countries  as  to  Dimion  of  Loss, 

In  America  the  rule  as  to  the  incidence  of  loss  by  collision  Law  of 
is  the  same  as  that  of  this  country ;  except,  perhaps,  in  the  ■^™®'*°*» 
case  of  inscrutable  fault,  where,  according  to  some  writers, 
the  loss  is  divided :   The  Tracy  /.  Branson,  3  Bened.  341 ;  and 
see  1  Parsons  on  Sh.  (ed.  1869)  527;    Story  on  Bailments, 
§  609 ;  3  Kent's  Comm.  §  231 ;  Sedgwick  on  Damages  (6th 

(s)  See  above,  p.  18,  seq.,  on  this  where  the  negligence  of  one  ship 

question ;  also  The  Swanland,  2  Sp.  was  being  brought  up  in  an  im- 

E.  &,  A.  107  ;   The  Rcma  and  The  proper  plaoe  without  a  light. 

Ava,  2  Af^.  Mar.  Law  Cas.  182  (a)  The  Lord  Saumarez,  6  Not.  of 

(where  it  was  expressly  found  that  Gas.  600. 

the  negligence  of  each  ship  con-  {b)  Cayxer  y.  Carron  Co.y  9  App. 

tributed  to  the  collision)  ;  Hay  t.  Cas.  873. 

Le  Neve,  2  Shaw's  So.  App.  396,  (c)  The  Argo,  Swab.  462.    , 

M.  M 
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ed.)  577,  note ;  but  in  a  recent  case  before  the  Supreme  Court 
it  was  held  in  such  a  case  that  neither  ship  could  recover : 
The  Clara,  12  Otto,  200;  and  see  The  Breeze,  6  Bened.  14. 

I'm'^c®!  Art.  407  of  the  French  Commercial  Code  is  as  follows :  En 

cas  d'abordage  de  navires  si  Fevenement  a  6te  purement 
fortuity  le  dommage  est  supporte,  sans  repetition,  par  celui 
des  nayires  qui  I'a  oprouye.  Si  I'abordage  a  ete  fait  par  la 
faute  de  Tun  des  capitaines,  le  dommage  est  paj6  par  celui 
qui  I'a  cause.  S'il  y  a  doute  dans  les  causes  de  I'abordage, 
le  dommage  est  repare  &  frais  communs,  et  par  6gale  portion, 
par  les  nayires  qui  Tout  fait  et  souffert.  Dans  ces  deux 
demiers  cas,  Testimation  du  dommage  est  faite  par  experts. 
The  case  of  inscrutable  fault  is  that  described  in  Art.  407 — 
"  s'il  y  a  doute,"  &c. — that  is,  "  lorsqu'il  est  impossible  de 
pr6ciser  par  la  faute  de  qui  le  dommage  est  arriy6."  In  this 
case  the  French  differs  from  the  English  law  in  dividing  the 
loss  equally — ^Abordage  Nautique,  Caumont,  §  151.  But  the 
French  law  agrees  with  our  own  in  requiring  proof  of  negli- 
gence to  enable  the  cargo-owner  to  recover  in  such  a  case ; 
ibid,  §§  154,  155.  Where  both  ships  are  in  fault,  but  not  to 
the  same  extent,  the  damages  are  apportioned  according  to 
the  degree  of  each  ship's  fault ;  but  as  between  shipowners 
and  third  parties,  the  former  are  severally  liable  for  the  whole 
of  the  damages,  subject  to  the  right  of  each  to  free  himself 
by  abandonment  of  his  interest  in  the  ship  and  freight ;  ihid. 
§§  12,  108,  152.  Where  both  ships  have  been  guilty  of  an 
infringement  of  the  Rule  of  the  Eoad  (manoeuvres  reglemen- 
tfdres),  it  seems  that  neither  can  recover;  ihid.  §  109.  The 
case  of  inevitable  accident  is  complicated  by  attempts  to  attri- 
bute the  collision  partly  to  **  force  majeure,"  and  partly  to 
negligence ;  ibid,  §  94. 

Belgium,  The  Belgian  Commercial  Code  (Art.  407)  contains  the  same 

provisions  as  to  the  incidence  of  loss  as  the  French  Code. 

Germany,  The  law  in  Germany  as  to  the  incidence  of  loss  in  the  four 

cases  of  colHsion  seems  to  be  the  same  as  that  of  this  country ; 
except  that  where  both  ships  are  in  fault,  neither  can  recover. 
See  German  Commercial  Code,  Arts.  736 — 741. 

Holland,  By  the  Dutch  Code,  where  both  ships  are  in  fault,  and  also 

when  the  collision  occurs  without  fault  in  either  ship,  each 


IN  FOREIGN  LAW. 


163 


bears  her  own  loss.  If  there  is  doubt  whether  the  collision 
was  caused  by  the  fault  of  one  or  both  ships,  or  not,  the 
aggregate  loss  upon  both  ships  and  cargoes  is  made  good  by 
a  general  average  contribution  between  the  owners  of  ships 
and  cargoes.  Where  a  ship  under  way  goes  foul  of  another 
at  anchor,  even  if  the  collision  is  an  inevitable  accident,  the 
ship  under  way  has  to  pay  half  the  loss.  These  rules  apply 
only  to  sea-going  ships,  and  not  to  inland  navigation.  See 
the  Commercial  Code  of  Holland,  Arts.  534 — 540,  756. 

The  Spanish  Commercial  Code  contains  no  provision  as  to  Spain, 
the  division  of  the  loss  where  both  ships  are  in  fault,  or  any 
other  case.  It  distinguishes  between  collisions  caused  by  the 
fault  of  one  or  both  ships,  and  those  caused  by  inevitable 
accident.  In  the  first  case  it  seems  that  the  captain,  or  the 
actual  wrong-doer,  is  alone  responsible;  in  the  other  case 
each  ship  bears  her  own  loss.  Ahordaje  casual^  which,  besides 
cases  of  inevitable  accident,  includes  collision^  by  the  fault  of 
one  or  both  ships,  where  fault  is  not  proved,  is  a  particular 
average,  and  is  at  the  risk  of  insurers.  See  Codigo  de  Co- 
mercio.  Arts.  624,  676,  682,  861,  935,  §  7. 

Art.  516  of  the  Italian  Comm.  Code,  and  Arts.  1567—1570  Italy, 
of  the  Portuguese  Comm.  Code,  are  to  the  same  effect  as  Art. 
407  of  the  French  Code,  Bupra.  Art.  1581  of  the  Portuguese 
Code  requires  a  ship  imder  way  damaging  another  at  anchor 
to  pay  half  the  loss.  This  Code  is  identical  with  the  Dutch 
Code  in  many  of  its  provisions,  and  goes  into  considerable 
detail;  see  Arts.  1567—1581. 

The  Eussian  Code  is  not  dear  as  to  the  incidence  of  loss.  Russia, 
Where  the  collision  is  an  inevitable  accident,  and  where  both 
ships  are  in  fault,  it  seems  that  the  loss  rests  where  it  falls  ; 
Arts.  835,  845.  But  in  some  cases  the  total  loss  on  the  ships, 
though  not  on  cargo,  is  borne  by  the  two  rateably ;  Art.  847. 
See  Bussian  Code,  Arts.  835—848  {d). 


{d)  A  new  code,  wliich  the  writer 
has  not  been  able  to  examine,  has 
been  recently  promulgated  in  Rus- 
sia. Its  efEect  is  substantially  the 
same,  upon  the  point  under  con- 
sideration, as  l£e  former  code, 
which  is  that  referred  to  in  the 


text.  Since  the  publication  of  the 
first  edition  of  this  work,  the  articles 
of  theforeigncodeshere  summarized 
have  been  collected  and  set  out  at 
length  in  an  article  published  in  the 
Nautical  Magazine,  1881,  p.  637, 
entitled  "The  Law  of  Damages 
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Norway  and        By  the  Codes  of  Norway  (Art.  80)  and  Sweden  (Art.  172), 
Sweden,  ^j^^  j^^^  ^  ^  incidence  of  loss  is  the  same  as  that  of  this 

country ;  except  where  both  ships  are  in  fault,  in  which  case 
the  Court  decides,  according  to  the  nature  of  the  fault  and 
other  circumstances  of  the  case,  whether  any  damages  are  to 
be  paid  by  one  ship  to  the  other,  and  their  amount. 
Egypt.  By  the  Code  of  Egypt  (Art.  242),  the  law  is  the  same ; 

except  in  the  case  of  both  ships  being  in  fault.  In  that  case 
the  loss  is  made  good  by  the  two  ships  in  proportion  to  their 
respective  values — -proportionellement  d  leur  valeur  respective, 

caused  by  Collisions  at  Sea,"  by      codes  of  Norway  and  Sweden  are 
F.  W.  Raikes,  Esq.,  LL.M.    The      taken  from  that  article, 
statements  in  the  text  as  to  the 
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LIMITATION  OF  LIABILITY. 


In  this  country  the  limitation  of  shipowners*  liability 
depends  entirely  upon  statute.  It  is  said  by  writers  of 
authority  that  by  the  maritime  law  the  shipowner's  liability 
for  colUsion  is  limited  to  the  value  of  ship  and  freight  (a). 
Whether  such  a  rule  of  the  maritime  law  (b)  ever  existed, 
it  is  immaterial  here  to  inquire. .  No  such  rule  has  ever 
been  recognized  by  the  Courts  of  this  country,  either  at 
common  law  or  in  Admiralty  (c).    By  the  municipal  laws 


Liniii»tion  of 
liability  ia 
statutory. 


Maritime  and 
foreign  law 
upon  the 
subject. 


(a)  3  Kent's  Gomm.  {218;  4 
Fhillimore's  International  Law, 
2nd  ed.  628 ;  Valin  sur  TOrdon- 
nance  de  la  Marine,  1.  2,  tit.  8, 
Art.  2 ;  Cours  de  Droit  Gomm. 
Mar.  Boulay-Paty,  Vol.  I.  263— 
298  ;  Pardessufi  Droit  Commercial, 
Part  4,  tit.  2,  ch.  3,  s.  2 ;  Emorigon 
Cont.  k  la  Grosse,  ch.  4,  s.  11  ;  and 
see  p^r  Bradley,  J.,  in  The  Jos,  W, 
Dyer  y.  The  2fatitmal  Steamehip  Co.^ 
UBlatchf.  483,  487  ;  andp<!r  Ware, 
J.,  in  The  Rebecca,  .Ware's  Eep. 
188,  196,  198;  The  Fhebe,  Ware, 
263.  llie  Gonsolato  del  Mare,  cap. 
141,  provides  that  in  certain  cases 
the  ship  herself,  and  the  managing 
owner,  shaU  be  liable  to  the  mer- 
chant for  the  loss  of  his  goods,  but 
the  other  owners  only  to  the  extent 
of  their  shares:  '*£si  la  nau  no 
bastava,  e  lo  Senyor  de  la  nau 
havia  bens  e  altre  loch,  deyen  se  n' 
yendre  tanto  en  tro  que  V  mercader 
sia  entregrat ;  mas  los  personers  no 
sien  tenguts  sino  tant  solament 
d'aco  que  la  part  valra  que  hauran 
en  la  nau."  ^^  o^uij  ib.  cap.  182, 
if  the  merchant*  8  g^oods  are  injured 
by  reason  of  insufficient  ground 
taclde,  the  managing  owner  is  to 


paj  for  the  damage,  for  which  the 
ship  and  aU  his  goods  are  liable : 
'*Mas  lot  persanert  no  ton  tengutt  de 
ret  etmenar  sino  la  part  que  hauran ^ 
en  la  nau^  qtte  altret  bent  no  J**  But  it 
seems  that  for  damage  caused  by 
their  own  fault,  as  where  the  ship's 
equipment  is  deficient,  the  part 
owners  were  liable  to  the  full  ex- 
tent ;  see  ibid.  c.  194. 

Upon  contracts  with  reference  to 
the  ship  entered  into  by  his  agent 
(committee  in  the  association  called 
€ommande)t  it  seems  that  the  ship- 
owner was  liable  only  to  the  ship's 
value ;  see  ibid,  cc.  209,  244,  tn/ra, 
p.  167. 

(b)  As  to  whether  a  general 
maritime  law  binding  upon  the 
Courts  of  this  country  ever  in  fact 
existed,  nee  per  WiUes,  J.,  Lloyds, 
Ouibert,  L.  R.  1  Q.  B.  116,  124  ; 
per  Brett,  L.J.,  The  Gaetano,  7  P. 
D.  143  ;  The  Leon,  6  P.  D.  148. 

{e)  See  The  Dundee,  1  Hag.  Ad. 
109,  120;  The  CarlJohannj  referred 
to  3  Hag.  Ad.  186;  The  Aline,  1  W. 
Rob.  Ill;  The  Volant,  ib,  383;  The 
MeUofia,  3  W.  Rob.  16,  20 ;  The 
Wild  Raftger,  Lush.  663, 664  ;  Wil' 
ton  v.  Dickson,  2  B,  ^  Aid.  2  ;  Gale 
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of  Holland^  France,  and  probably  other  continental  nations, 
the  liability  of  shipowners,  as  well  for  collision  as  upon 
the  contracts  entered  into  by  the  master  of  their  ship, 
has  for  more  than  two  centuries  been  limited  to  the  value 
of  the  ship  and  freight.  It  is  perhaps  due  to  this  fact  that 
limited  liability  has  been  said  to  be  a  principle  of  the 
general  maritime  law.  But  its  origin  cannot  be  traced 
either  to  the  Boman  law  or  to  any  of  the  medisBval  codes 
of  maritime  law.  In  both  these  systems  it  is  either  clearly 
implied,  or  expressly  stated,  that  the  wrong-doer  in  a 
collision  shall  make  full  compensation  (d). 
Protection  is  It  is  not  until  the  beginning  of  the  seventeenth  century 
if.  Soavow^  that  we  find  protectionist  doctrines  put  forward  upon 
byGrotiiM.  grounds  of  public  policy  as  a  reason  for  limiting  ship- 
owners' liability.  Q-rotius,  writing  in  the  year  1625,  says 
that  the  principle  of  limitation  of  owners'  liability  upon 


T.  Laurie,  6  B.  &  C.  166,  164; 
Cope  V.  Doherty,  4  K.  &  J.  367, 
378 ;  Stoamvaart  Maattehappy  Neder' 
lands  v.  Peninsular  and  Oriental 
Steam  Navigation  Co.,  7  App.  Gas. 
795,  814.  The  dictum  of  Parke, 
B.,  in  Browti  y.  Wilkinson,  16  M.  & 
W.  398,  appears  to  be  incorrect. 

{d)  As  to  liability  for  collision  by 
the  Roman  law,  see  Dig.  lib.  4, 
tit.  9 ;  Dig.  Ub.  4i,  tit.  7,  fr.  6 ; 
Dig.  lib.  46,  tit.  6,  fr.  1 ;  3  Kent's 
Comm.  218  ;  per  Ware,  J.,  in  The 
rhebe,  Ware's  Rep.  263 ;  Locoen- 
tius,  c.  8,  s.  11. 

Ajb  to  the  medisoYal  codes,  the 
Laws  of  Oleron,  Art.  15,  clearly 
assumes  that  the  wrong-doer  shall 
pay  full  damages — tous  sesdommages 
— tot  see  danmatges;  see  1  Twiss' 
Black  Book,    108;   ibid.  Vol.   U. 

Sp.  229,  449.  So  the  Gonsolato  del 
[are,  cap.  165:  **  E  si  dan  li  fa, 
deulo  li  tot  esmenar  e  restituar,^*  but 
if  the  collision  is  accidental,  **  no  11 
sia  tengut  de  esmenar  tot  lo  dan 

.  .  .  per  ceo  car  no  es  sa  culpa ;  " 
and  see  ibid,  cap.  168,  to  the  like 
effect. 

The  language  of  the  codes  of 
Northern  Europe  is  the  same:  Dat 


Gotlandsche  Water  -  Recht  (the 
Wisbuy  Sea  Laws),  Art.  29:  De 
sehipper  is  sehuldieh  myt  synen  sehj- 
pluden  to  delende  den  sehaden  mank 
sik.  The  Laws  of  the  Osterlingfs 
(Hamburgh  Code),  Art.  23,  unless 
the  master  of  the  ship  that  does  the 
damage  swears  that  he  did  it  un- 
wittingly, heschalemegansden  scha^ 
den  beleren  ;  4  Twiss'  Black  Book, 
373 ;  and  in  like  case  by  the  Got- 
land Code,  Art.  66,  so  sehal  hre  erne 
den  sehaden  al  hel  gelden.  And  by 
the  Flanders  Sea  Laws,  Art.  15, 
the  master  who  lays  out  his  anchor 
BO  as  to  damage  another  ship,  si 
siin  dat  wel  seuldieh  te  beteren  ;  and 
Art.  31  of  the  Gotland  Code  in  like 
case  he  is  sehuldieh  to  beterende ;  4 
Twiss'  Black  Book,  88.  So  the 
rule  as  to  diyiding  the  loss  assumes 
that,  but  for  it,  the  ship  run  down 
would  recoyer  alle  die  sehade  (Flan- 
ders Code),  alle  den  sehaden  (Gotland 
Code,  Art.  30,  4  Twiss'  Black  Book, 
88).  In  the  Instructions  to  the 
Admiral  in  Uie  Black  Book  of  ^e 
Admiralty,  dating  ciro.  1337 — 1351 
(1  Twiss,  37),  the  wrong-doer  in  a 
collision  is  to  make  plaine  amende. 
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the  contracts  of  the  master  prevailed  in  his  day,  and  for  a 
long  time  previonslj  had  prevailed  in  Holland  {e).  And 
he  approves  the  principle  as  being  consonant  with  natural 
justice,  and  necessary  for  the  encouragement  of  ship- 
ping (/).  Liability  for  collision  is  not  expressly  noticed, 
but  the  policy  of  protection,  which  limited  liability  in 
the  case  of  contracts,  no  doubt  applied  equally  to  protect 
owners  in  the  case  of  damage  done  by  the  master. 

It  may  here  be  noticed  that  the  limitation  of  owners'  Owner's 
liability  upon  the  contracts  of  their  master  to  the  value  of  the^^t^^ 
the  ship  and  freight  has  from  very  early  times  prevailed,  oonfa^cteby 
and  still  prevails,  upon  the  continent  of  Europe  {g).     This  limited ;  by 
rule  has  never  been  adopted  in  England ;  the  liability  of  S^^jj^^* 
a  shipowner  upon  contracts  entered  into  by  the  master  as 
his  agent  having  always  been,  as  it  is  at  the  present  day, 
imlimited. 

The  contract  of  commande^  or  joint  adventure  of  ship-  it  originated 
owners  and  merchants,  corresponding  in  some  respects  to  ^^^"^ 
the  sociit^  en  commanditey  or  partnership  with  limited 
liability,  of  modem  times,  is  perhaps  the  origin  of  the 
widespread  doctrine  of  limited  liability  of  shipowners. 
This  kind  of  association  extensively  prevailed  in  the  Medi- 
terranean in  the  Middle  Ages,  and  is  frequently  mentioned 
in  the  Consolato  del  Mare  (A).  As  regards  third  parties, 
it  seems  that  the  liability  of  the  shipowner  upon  contracts 
entered  into  by  his  agent,  or  committee  in  such  an  associa- 
tion, with  reference  to  the  ship,  was  limited  to  the  value  of 
the  ship  (i). 


(«)  De  Jure  Belli  et  Pacijt,  1.  2, 
ch.  11,  8.  18:  *'Apud  HoUandos 
ubi  mercatura  pridem  mazime  yI- 
giiit  .  .  .  et  nunc  et  olim  consti- 
tatum  ne  axercitori^  etiam  oniverai 
(exercitores)  ampUus  teneantur 
qmun  ad  cestlinationem  navis,  et 
eorom  quie  in  navi  sunt. 

(/)  Abiterrentur  enim  homines  ab 
exercendU  navibua  si  mettMnt  ne  ex 
faeto  magisiri  quasi  in  infinitum 
teneantur  ;  ibid. 


{p)  Emerigon  Ck>ntr.  k  la  Groase, 
ch.  i,  s.  11 ;  Boulay-Faty  Coun 
de  Droit  Commercial  ^luiritime, 
vol.  1,  pp.  263-298.  And  see 
articles  of  foreign  codes  oited  at 
the  foot  of  this  chapter. 

(h)  See  6  Pardeasus  Lois  Mari- 
times,  Tit.  Commando,  Index. 

(i)  Cf .  Consolato  ded  Mare,  cap. 
244 :  '*  Qui  la  dita  nau  o  lenj  11 
haura  comanat,  los  ee  teng^t  di  tot 
lo  dit  dan  e  greuge  a  restitnir,  si 
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Analogy  of 
noxal  action 
— noxm 
eUditio, 


Connection 
botwoen 
limitation  of 
Habilitj  and 
division  of 
loss. 


Connection 
between 
limited 
liabiUty  and 
arreet  of  the 
ship. 


More  than  one  writer  (k)  has  pointed  out  the  analogy 
between  the  law  which  limits  shipowners'  liability  to  the 
value  of  ship  and  the  noxal  action — noaw  deditio^oi  the 
Boman  law.  The  law  of  deodand  has  also  been  thought 
to  be  founded  on  the  same  idea — that  which  personifies  the 
inanimate  object  (/)  which  does  the  injury  and  identifies  it 
with  the  actual  wrong-doer.  In  the  face  of  the  express 
provisions  of  the  Code  of  Oleron  and  other  sources  of 
English  maritime  law,  which  require  the  wrong-doer  to 
make  full  compensation  to  the  sufferer  in  a  collision,  there 
is  difficulty  in  accepting  this  view  as  to  the  origin  of 
limited  liability. 

The  principle  of  unlimited  liability,  which  seems  to  have 
been  adopted  from  the  civil  law  into  the  mediaeval  codes, 
was  to  some  extent  modified  by  the  rule  of  division  of  loss 
in  the  case  of  inevitable  accident.  And  in  some  of  the 
later  codes  there  are  traces  of  the  rule  of  division  of  loss 
being  extended  to  cases  of  collision  by  negligence  (m). 
We  have  seen  in  a  former  chapter  that  the  rule  as  to 
division  of  loss  was  probably  applied  somewhat  loosely, 
and  without  much  discrimination  as  to  whether  the  colli- 
sion was  due  to  negligence  or  not.  In  this  way  losses  by 
collision  were  doubtless  distributed,  and  in  a  sense  limited; 
but  the  recognition  of  the  principle  of  limitation  of  liability 
to  the  value  of  ship  and  freight,  belongs  to  a  later  date. 

In  the  case  of  damage  done  by  a  ship  belonging  to 
foreigners  resident  abroad,  and  where  eervice  of  a  writ  of 
summons  cannot  be  effected,  the  damages  recoverable  are, 
in  practice,  limited  to  the  value  of  the  ship  and  freight, 
the  res  arrested  by  the  Admiralty  Court.     The  statutory 


la  dita  nau  o  leny  ne  sabia  eflser 
▼ennt,  ab  que  per  culpa  d'aqueU  a 
qui  ell  haura  la  dita  nau  o  leny 
comanet,  Iob  fda  es  devengut  lo  dit 
dan  o  greuge."  A  similar  provi- 
sion as  to  the  sale  of  the  ship  is 
contained  in  cap.  209. 

{k)  SeeBynkershookjQuGest.  Jur. 


Friy.  1.  4,  c.  20 ;  Holmes  on  the 
Common  Law,  p.  30. 

{tj  See  above,  pp.  72,  Mq,^  as  to 
personification  of  the  ship. 

(m)  See  Droit  Maritime  de  la 
Suede,  3  Pardc88.  129,  173,  174; 
Dantzic  Sea  Laws,  Art.  '51, 4  Twiss' 
Black  Book,  349. 
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limit  of  liability  is  doubtless  connected  with  this  fact ;  but 
the  arrest  of  tbe  ship  was  adopted,  in  the  first  instance, 
in  order  to  compel  her  owners  to  appear,  and  not  because 
their  liability  was  limited  to  the  yalue  of  the  ship.  (n). 

The  history  of  the  singular  legislation  in  this  country  History  of 
which  prevents  the  sufferer  in  a  collision  between  ships  le^iation 
from  recovering  damages  beyond  a  sum  fixed  by  reference  ^pop  *^© 
to  the  size  of  the  instrument  with  which  the  damage  is 
done,  is  as  follows.     Until  the  year  1734,  by  the  common 
law  of  England  and  by  the  maritime  law  as  administered 
in  the  Admiralty  Court  of  this  country,  the  liability  of 
shipowners  for  damages  by  collision  was,   as  has  been 
stated    above  (o),    unlimited.      In    that    year   an   Act,  7  Geo.  II. 
7  Geo.  n.  c.  15,  was  passed  limiting  shipowners'  liability  °'     * 
for  loss  of  cargo  by  theft  of  master  or  crew  to  the  value  of 
the  ship  and  freight  (p).     This  Act  was  passed  in  conse- 
quence of  the  decision  in  Boucher  v.  Lawaon  {q)^  by  which 
the  shipowners  were  held  liable  for  loss  of  a  cargo  of  bullion 
taken  on  board  in  Portugal  and  afterwards  stolen  by  the 
master.      The  fact   that  Holland,   and  other  maritime 
nations  of  Europe,  had  previoTosly  passed  amilsr  kws 
for  the  protection  and  encouragement  of  their  shipping, 
appears  to  have  influenced  the  Legislature  in  passing  the 


(it)  The  Bold  BuceUugh^  7  Moo. 
P.  0.  0. 267,  283  ;  and  •tipra,  p.  77. 
The  dictum  of  Parke,  B.,  to  the 
contrary  in  ^rotm  V.  Wilkinson,  16 
M.  &  W.  391,  is  probably  incorrect. 

(o)  See«upra,  p.  165,  note  (e). 

(p)  Sutton  V.  Mitchell,  IT.  K. 
is,  is  a  decision  under  this  Act, 
that  the  owners  were  not  liable 
beyond  the  statutory  limit  for  a 
robbery  of  cargo  in  which  one  of 
the  crew  was  concerned. 

(q)  Gas.  temp.  Hardw.  85 ;  see 
per  BuUer,  J.,  Yates  v.  Mall,  1  T. 
B.  76,  78.  JBoueJier  v.  Lawson  is 
clearly  the  case  referred  to  in  the 
petition  of  shipowners  sot  out  in 
liie  Journals  of  the  House  of  Com- 
mons, Sees.   1733,  p.   277.     The 


petitioners,  after  referring  to  the 
decision,  complain  that  they,  *  *  when 
they  became  owners  of  ^ips,  did 
not  apprehend  themselves  exposed 
to  such  hazard,  or  liable  as  owners 
to  any  greater  loss  than  tibat  of  the 
ships  and  freight ;  and  of  the  in- 
supportable and  unreasonable  hard- 
ships to  which  our  laws  in  this  case 
subject  them ;  and  to  which  no 
owners  of  ships  are  exposed  in  other 
trading  nations  ;'*  and  they  repre- 
sent to  the  House  **  that,  unless 
some  provision  be  made  for  their 
relief,  trade  and  navigation  will  be 
greatly  discouraged,  since  owners 
of  ships  find  themselves,  without 
any  fault  on  their  part,  exposed  to 
ruin,"  &o.  &o.  &c. 
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63  Geo.  ni. 
0.  159. 


24  Geo.  ni.    measure  (r).    By  26  Geo.  III.  o.  86,  the  relief  afforded  by 
^'    '  the  previouB  Aot  was  extended  to  oases  of  theft  by  persons 

other  than  the  orew,  and  to  oases  of  loss  by  fire  {s).  Limi- 
tation  of  liability  in  ease  of  collision  was  first  created  by 
53  Q-eo.  III.  c.  159.  This  Act,  which  begins  with  a  recital 
that  it  was  expedient  to  encourage  the  owning  of  British 
ships  {t)y  fixed  the  limit  of  shipowners'  liability  for  damage 
to  other  ships,  and  to  cargo  on  board  either  of  two  ships  in 
collision,  at  the  value  of  their  ship  and  the  freight  she  was 
earning  or  xmder  contract  to  earn.  Under  this  Act,  which 
was  confined  to  sea-going  British  ships,  questions  arose  as 
to  the  amount  of  the  shipowners'  liability  when  freight 
had  been  paid  before  the  collision  (m),  or  never  earned  (^), 
as  to  the  time  at  which  the  ship's  value  was  to  be  taken 
for  the  purpose  of  the  Act  (y),  and  as  to  the  ship's  appur- 
tenances which  were  to  be  included  in  the  valuation  (s). 
By  17  &  18  Vict.  c.  104,  ss.  504,  506,  the  same  limit 
606.  '  '  '  ^^  fixed  for  damages  recoverable  for  loss  of  life  or  per- 
sonal injury,  with  a  provision  that  in  such  cases  the  value 
of  the  ship  should  be  taken  at  not  less  than  15/.  per  ton  (a) ; 


17  &  18  Vict. 


(r)  See  per  Abbott,  J.,  Oale  v. 
Zaurie,  6  B.  ft  G.  166,  163 ;  infra, 
p.  173;  per  Lord  Blackburn,  7 
App.  Gas.  812 ;  and  see  tupra,  p. 
166.  The  Gommons  JoumalB  for 
the  year  1733  contain  several  peti- 
tions from  shipowners  for  relief  in 
other  matters.  Another  Act  of  the 
same  year — 63  Qeo.  3,  o.  87 — ^was 
passed  for  their  reUef.  As  to 
foreign  law  on  the  subject  at  the 
present  day,  see  the  note  at  the 
foot  of  this  chapter,  infra,  p.  187. 

(«)  hunter  y.  M^Gowan,  1  Blis'h, 
N.  S  673,  was  a  decision  that  uiis 
Act  did  not  apply  to  inland  craft, 
such  as  a  Glyde  gabbert. 

(t)  There  does  not  appear  to  have 
been  any  considerable  discussion  in 
Parliament  upon  the  principle  of 
either  this  or  the  subsequent  Acts 
limiting  shipowners*  liability.  See 
Gommons  Journals,  vol.  68,  p.  670; 
133  Hansard's  Pari.  Deb.  pp.  674 
seq.    Upon  the  Act  of  1862  there 


was  some  discussion  of  details,  but 
little  was  said  as  to  the  principle  or 
policy  of  the  Act:  Hansard,  vol. 
166,  p.  1932;  vol.  166,  pp.  2217 
9eq,;  vol.  167,  pp.  735,  760;  vol. 
168,  pp.  1  8eq. 

(u)  Wilion  V.  Diekson,  2  B.  & 
Aid.  2. 

{x)  Cannan  v.  Meabum,  1  Bing. 
465. 

(y)  Broum  v.  Wilkinson,  16  M.  & 
W.  391. 

(s)  The  Dundee,  1  Hag.  Ad.  120  ; 
Oale  V.  Zaurie,  6  B.  &  G.  166 ;  The 
Triune^  3  Hag.  Ad.  114,  infra, 
p.  177,  were  decisions  under  this 
Act. 

(a)  Kixon  v.  Roberta,  1  J.  &  H. 
739 ;  Leycester  v.  Logan,  4  K.  &  J. 
725 ;  Bobree  v.  Schroder,  6  Sim. 
291 ;  2  M.  &  Gr.  489 ;  Grainger  v. 
Martin,  2  B.  &  S.  466;  African 
Steamship  Co.  v.  Swanzg,  2  K.  &  J. 
660,  are  decisions  under  this  Act. 
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and  the  statutoiy  limitation  was  extended  to  foreign  as 
well  as  Britisli  ships.  Under  all  these  Acts  the  value  of 
the  ship  and  freight  at  or  immediately  before  the  collision 
had  to  be  ascertained,  a  fruitful  source  of  litigation  and 
expense. 

To  obviate  this  (i),  and  also  in  order  that  bad  and  25  &  26  Vict. 
inferior  ships  should  not  have  an  advantage,  in  case  of  °'  ^^' "'  ^^' 
collision,  over  good  and  valuable  ships  (o),  the  existing 
Act,  25  &  26  Vict.  c.  63,  was  passed.  That  Act  (sect.  54) 
struck  a  rough  average  value  for  all  ships  at  15/.  or  8/. 
per  ton,  the  valuation  to  be  at  the  higher  or  lower  rate 
according  as  the  collision  was  accompanied  by  loss  of  life 
or  not.  It  repealed  (sect.  2)  17  &  18  Vict.  c.  104,  s.  504, 
and  enacted  (sect.  64)  as  follows : — 

"  Sect.  64.  The  owners  of  any  ship,  whether  British  or 
foreign,  shall  not,  in  cases  where  all  or  any  of  the  following 
events  occur  without  their  actual  fault  or  privity,  that  is 
to  say: 

"  (1)  Where  any  loss  of  life  or  personal  injury  is  caused 

to  any  person  being  carried  in  such  ship ; 
"  (2)  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandize,  or  other  things  whatsoever  on  board 
any  such  ship ; 
"  (3)  Where  any  loss  of  life  or  personal  injury  is,  by 
reason  of  the  improper  navigation  of  such  ship  as 
aforesaid,  caused  to  any  other  ship  or  boat,  or  to 
any  goods,  merchandize,  or  other  things  whatso- 
ever on  board  any  other  ship  or  boat ; 
be  answerable  in  damages  in  respect  of  loss  of  life  or  per- 
sonal injury,  either  alone  or  together  with  loss  or  damage 
to  ships,  boats,  goods,  merchandize,  or  other  things,  to  an 
aggregate  amount  exceeding  fifteen  pounds  for  each  ton 

{b)  See  per  Lord  Blackburn,  7  speeoli  on   introdncing  the  Bill ; 

App.  Gas.  811,  816.  Lindsay's   History   of    Merohant 

(c)  Hansard,  Pari.  Debates,  vol.  Shipping,  vol.  3,  p.  408. 
165,  p.  1932,  Mr.  Milner  Gibson's 
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of  their  ship's  tonnage ;  nor  in  respect  of  loss  or  damage 
to  ships,  goods,  merchandize  or  other  things;  whether 
there  he  in  addition  loss  of  life  or  personal  injury  or  not, 
to  an  aggregate  amount  exceeding  eight  pounds  for  each 
ton  of  tiie  ship's  tonnage ;  such  tonnage  to  he  the  regis- 
tered tonnage  in  the  case  of  sailiug-ships,  and  in  the  case 
of  steam-ships  the  gross  tonnage,  without  deduction  on 
account  of  engine-room. 

"  In  the  case  of  any  foreign  ship  which  has  heen  or  can 
he  measured  according  to  British  law,  the  tonnage  as  ascer- 
tained hy  such  measurement  shall,  for  the  purposes  of  this 
section,  he  deemed  to  he  the  tonnage  of  such  ship. 

"  In  case  of  any  foreign  ship  which  has  not  heen  and 
cannot  be  measured  under  British  law,  the  surveyor- 
general  of  tonnage  in  the  United  Kingdom,  and  the  chief 
measuring  officer  in  any  British  possession  ahroad,  shall, 
on  receiving  from  or  by  direction  of  the  Court  hearing  the 
case  such  evidence  concerning  the  dimensions  of  the  ship 
as  it  may  be  found  practicable  to  furnish,  give  a  certificate 
under  his  hand,  stating  what  would,  in  his  opinion,  have 
been  the  tonnage  of  such  ship  if  she  had  been  duly 
measured  according  to  British  law;  and  the  tonnage  so 
stated  in  such  certificate  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  tonnage  of  such  ship." 
What  owners       The  owners  entitled  to  the  benefit  of  limited  liability 
Sfibene^of^  include  beneficial    owners    who   are    not    registered    as 
the  Act.  owners  (fl?).     It  would  probably  be  held  that  charterers, 

and  other  persons  having  a  temporary  ownership  of  the 
vessel,  who  are  sometimes  called  pro  fide  vice  owners,  are 
not  entitled  to  limit  their  liability. 
Justice  of  the       The  preamble  of  53  Geo.  III.  c.  129,  shows  that  the 
tiono<?rhow    poHcy  of  the  Acts  limiting  owners'  liability  was  deliberately 
construed.       adopted  by  the  Legislature  with  a  view  to  encourage  ship- 

(rf)  The  Spirit  of  the  Oeeatty  Br.  &  to  be  the  "owner"  within  17  &  18 

L.  336.      In  Hughes  T,  Sutherland,  Vict.  c.  104,  s.  147,  sub-s.  1.    The 

7  Q.  B.  D.  160,  a  person  who  had  ship,  if  British,  must  be  registered ; 

contracted  to  buy  the  ship  was  held  see  iw/ra,  p.  174. 
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ping  {e).  But  the  justice  of  the  Acts  has  often  been  called 
in  question  (/) ;  and  the  opinion  has  been  expressed  that, 
interfering  as  they  do  with  the  common  law  right  of  the 
injured  person  to  recover  full  damages,  they  are  to  be  con- 
strued "  strictly ;"  that  is  to  say,  in  such  a  way  as  to  abridge 
as  little  as  possible  the  common  law  right  of  the  sufferer  {g) . 
But  there  is  no  valid  reason  why  the  Act  should  be  read 
otherwise  than  according  to  the  fair  and  natural  meaning 
of  its  terms ;  and  this  was  the  view  taken  by  Butt,  J.,  in 
the  most  recent  case  (A). 

This  Act  applies  in  every  case  of  collision,  whether  the  It  applies  to 
ships  are  both  British  or  both  foreign,  or  one  British  and  ?j  ^^  ^tera. 
one  foreign ;  whether  the  collision  occurs  in  British  or  in 
foreign  waters  or  on  the  high  seas  {i) ;  and  whether  the 
action  is  in  Admiralty  or  at  common  law  {k). 

By  a  subsequent  section  (sect.  60),  the  Act  (25  &  26  Vict.  Foreign  sliips' 
c.  <i3)  provides  that,  upon  an  Order  in  Council  being  made  in     ^^^^' 
that  behalf,  the  ships  of  any  foreign  country  shall  for  the 
purposes  of  the  Act  be  taken  to  be  of  the  tonnage  specified 
in  their  certificates  of  registry.   Orders  in  Council  of  the  fol- 
lowing dates  have  been  made  with  respect  to  the  ships  of — 

America,  United  States  of,  30th  July,  1868 ; 

Austria,  19th  Aug.,  1871 ; 

Belgium,  17th  Oct.,  1884 ; 

{e)  Per  Dr.  Lnahington  in  The  (p)  8eeperA.hhottj  C  J,  fin  Gale  y. 

Amalia,  1  Moo.  P.  C.  0.  N.  S.  471,  Laurie,  6  B.  & C.  166,  163.   "Their 

473,    '*  The   principle    of   limited  effect,  howeyer,  is  to  take  away  or 

liability  ifl  that  full  indemnity,  the  abridge  the  right    of   recovering 

natunu  right  of  justice,  shall  be  damages  enjoy^  by  the  subjects 

abridged  for  political  reasons. ' '  See  of  this  country  at  the  common  law ; 

further  as  to  the  policy  of  the  Act  and  there  is  nothing  to  require  a 

the  note  at  foot  of  this  chapter.  construction  more  favourable  to  the 

(/)  See  The  Northumbrian  L.  B.  shipowner  than  the  plain  meaning 

3  A.  &  E.  6,  13 ;  Chapman  v.  Royal  of  the  words  import ;"  and  see  per 

Netherlands  Steamship  Co.,  4  P.  D.  Brett,  L.J.,  4  P.  D.  184 ;  6  P.  D. 

167,  184;  The  Andahisian,  3  P.  D.  136;  per  Dr.  Lushington  in  The 

182,  190 ;  The  Ettrick,  6  P.  D.  127,  Benares,  14  Jur.  681. 
136,  *«  an  Act  sufficiently  tyrannical  ih)  The  Warkworth,  9  P.  D.  20. 

a8itis,"^er Brett,  L.J.  Thisopinion  (i)  The  Amalia^  1  Moo.  P.  C.  C. 

has  not  always  beenfehared,  see  jmt  N.  S.  471 ;  Br.  &  Lush.  161. 
Mellish,  L.J.,  8  Ch.  D.   252;  per  (k)  Chartered  Mercantile  Bank  of 

Butt,  J.,  9  P.  D.  21.  India  J    ic.    v.    Netherlands    Steam 

Xavifjation  Co.,  10  Q.  B.  D.  621. 
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Alteration  of 

reg^tered 

tonnage. 


Steamahip's 
tonnage. 


Liability 
limited  in 
contract  as 
"well  as  in 
tort. 


Limit  of  lia- 
bility where 
more  than 
one  collision. 


Denmark,  29th  Feb.,  1868 ;  30th  Deo.  1878 ; 

France,  5th  May,  1873  ; 

Germany,  26th  June,  1873 ; 

Qreeoe,  14th  Aug.,  1879 ; 

Hayti,  3rd  May,  1882 ; 

Italy,  30th  Sep.,  1873 ; 

Japan,  27th  Jan.,  1885 ; 

Netherlands,  26th  Oct.,  1875 ; 

Norway,  17th  May,  1876 ;  2nd  Feb.  1884 ; 

Eussia,  20th  Nov.  1880  ; 

Spain,  17th  March,  1875 ;  5th  Aug.,  1875; 

Sweden,  17th  March,  1875;  3rd  May,  1882;"  18th 
Aug.,  1882. 

Where  the  ship's  tonnage  as  shown  by  the  register  had 
been  altered  after  the  collision  and  after  action  for  limita- 
tion of  liability  brought,  but  before  judgment,  it  was  held 
that  the  tonnage  which  determined  the  amount  of  the 
owner's  liability  was  that  shown  by  the  register  at  the 
date  of  the  collision  (/). 

In  the  case  of  a  steamship  the  tonnage  for  the  purpose 
of  calculating  the  owner's  liability  is  the  registered  ton- 
nskgeplm  engine-room  and  crew  spaces  (m). 

Shipowners  are  entitled  to  the  benefit  of  the  Act  in 
respect  of  a  breach  of  a  contract  to  carry  as  well  as  in 
respect  of  a  mere  tort.  And  carriers  by  sea,  or  partly  by 
land  and  partly  by  sea,  are  entitled  to  have  their  liability 
limited  as  against  passengers  and  owners  of  cargo  on  board 
their  ship,  which  was  sunk  in  a  collision  caused  by  her 
own  negligence  (n). 

By  sect.  506  of  17  &  18  Vict.  c.  104,  it  is  provided  that 
the  owners  of  every  sea-going  (o)  vessel  shall  be  liable  for 


(I)  The  John  Mclntyre,  6  P.  D. 
200. 

(m)  The  Frane<mia  3  P.  D.  164, 
in  whicli  case  Burrell  t.  Simpson^  4 
Sess.  Ga.  4th  series,  177,  was  not 
followed ;  The  Palermo,  10  P.  D.  21, 
as  to  80  &  31  Vict.  c.  124,  b.  9. 


(n)  London  and  South  Western 
Itailway  Co,  y.  Jamea,  L.  B.  8  Gh. 
241 ;  The  Normandy,  L.  B.  3  A.  & 
£.  152. 

(o)  The  Act  of  1862,  s.  54,  applies 
to  ail  registered  British,  and  to  aU 
foreign,  vessels. 
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losses  ocoorrmg  upon  separate  occasions  to  the  extent  of 
their  statutory  liability  in  each  case.  Where  a  steamship 
struck  a  tug  and  also  the  ship  to  which  the  tug  was  pass- 
ing her  tow-line,  it  was  held  that  the  amount  for  which 
the  steamship  was  liable  was  to  be  calculated  as  upon  one 
collision  and  not  upon  two  {p). 

In  another  case  where  a  steamship  was  towing  another, 
and  both  ran  into  and  damaged  a  third  ship,  owing  to  the 
negligence  of  the  towing  ship,  it  was  held  that  the  towing 
ship  was  alone  liable.  The  owners  of  the  towing  and  the 
towed  ship  being  the  same,  it  was  held  that  their  liability 
was  to  the  extent  of  8/.  per  ton  upon  the  tonnage  of  the 
towing  ship  {q). 

Where  owners  of  cargo  have  recovered  judgment  against  Successive 
the  other  ship,  and  the  owners  of  the  carrying  ship  after-  ^^.owner 
wards  bring  their  action  against  the  other  ship,  and  the  ^^  ^^P- 
damages  in  both  actions  exceed  the  statutory  amount  of 
the  shipowner's  liability,  and  the  loss  of  the  cargo-owner 
does  not  exceed  that  amount,  the  Court  will  not  stay 
proceedings  in  the  cargo-owner's  action  until  judgment 
is  obtained  in  the  shipowner's  action  (r). 

Under  17  &  18  Vict.  c.  104,  and  the  previous  Act,  What  ships 
63  Gteo.  III.  c.  169,  sea-going  ships  only  were  entitled  to  tTthe  benefit 
the  benefit  of  limitation  of  liability.    It  appears  that  any  ^  t^«  Act. 
foreign  ship  and  any  British  ship  (s),  sea-going  or  other- 
wise, is  entitled  to  the  benefit  of  the  Act  now  in  force ; 
but  a  British  ship  only  if  she  is  registered,  if  the  law 
requires  her  to  be  registered.     Graft  under  fifteen  tons 
employed  solely  upon  the  coasts  or  in  rivers  of  the  United 
Kingdom,  or  some  British  possession  within  which  the 
managing  owners  are  resident,  and  certain  fishing  and 

(p)  The  jRqfah,  L.  B.  3  A.  &  E.  (r)  The  Alne  Holme,  47  L.  T.  K. 

639.  S.  309. 

{g)   Union  Steamship  Oo,  y.  Oumera  («)  As  to  the  meaning  of  *  *  ship," 

of  The  Araean^  The  Atneriean,  and  see  Ex  parte  Fergtuon^  L.  B.  6  Q. 
The  Syria,  L.  B.  6  P.  0.  127.  B.  280  ;  The  Mae,  7  P.  D.  38  ;  ibid, 

126. 
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ooasting  oraft  employed  on  the  Newfoundland  and  neigh- 
bouring ooasts,  are  not  required  to  be  registered  (t). 

The  Act  provides  that  the  benefit  of  the  statutory  limi- 
tation of  liability  shall  not  extend  to  any  British  ship  not 
registered  as  such  (w).  Where  an  unregistered  ship  was 
negligently  launched  from  the  builder's  slip  on  the 
Mersey,  and  damaged  a  vessel  afloat,  it  was  held  that  the 
Kability  of  the  owners,  who  were  British  subjects,  was  not 
limited  by  the  Act,  and  they  were  held  liable  for  full 
damages  (x). 
«» Without  The  liability  of  the  owner  is  untouched  by  the  Act  in 

o^rs*)^        cases  where  he  is  the  actual  wrong-doer  (y),  and  the  injuiy 

*ri^ty*""^'  **'  ™^'  ^^^^  without  the  "  actual  fault  or  privity  "  of  the 
owner  (a).  The  meaning  of  these  words  was  discussed  in 
a  recent  case  fully  stated  below  {a).  Their  effect  seems  to 
be  to  protect  an  owner  agauist  the  legal  consequences  of 
negligence  in  his  servants  or  agents  in  the  conduct  of  the 
ship,  and  also  from  an  imperfection  in  the  ship  which 
leads  to  a  collision  and  damage,  for  which,  but  for  the 
Act,  he  would  be  liable.  An  owner  on  board  and  navi- 
gating his  own  ship  with  his  own  hand,  or,  it  seems,  under 
his  own  immediate  orders,  where  such  orders  are  duly  carried 
out  by  the  crew,  would  not  be  entitled  to  the  benefit  of  the 
Act. 

If  it  is  intended  to  make  a  master  who  is  also  owner 
liable  beyond  the  statutory  limit,  as  for  a  collision  caused 
by  his  fault  or  privity,  he  must  be  sued  as  master  in  the 
first  instance  (6).  It  is  not  clear  what  constitutes  fault  or 
privity  depriving  an  owner  of  the  benefit  of  the  statute. 

(0   See  17  &   18  Vict.  c.    104,  (y)  See  17   &  18  Vict.   c.  104, 

8.  19  ;  as  to  sea-fishing  boats,  31  &  s.  516.  This  section  seems  to  apply 

32  Vict.  c.  46.  to  25  &  26  Vict.  c.  63,  s.  64 ;  see 

(w)  17  &  18  Vict.  c.  104,  88.  19,  s.  1  of  the  Act  of  1862.     In  s.  6l6 

516.     As  to  the  application  of  this  the  *'  master ''  is  mentioned ;  by  26 

section  to  the   suosequent  Act  of  &  26  Vict.  o.  63,  s.  54,  the  liability 

1862,  see  note  (y),  infra.  of  "owners "  only  is  limited. 

(x)  The    Andalmian,     3    P.   D.  (z)  25  &  26  Vict.  c.  63,  s.  64. 

182.  (a)  The  Warkworth,  9  P.  D.  146. 

(b)    The  Volant,  1  W.  Rob.  383. 
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Where  the  master,  who  was  also  part-owner,  was  on  board 
bat  not  on  deck  at  the  time  of  the  ooUision,  and  the  ship 
was  properly  in  charge  of  the  mate  and  pilot,  it  was  held 
that  there  was  no  fault  or  privity  on  the  part  of  the 
master  (c). 

The  f  aot  of  the  master  of  the  wrong-doing  ship  being  a 
part-owner  and  personally  in  fault  for  the  oollision,  will 
not  deprive  his  oo-owners  of  the  benefit  of  the  statute  (d) ; 
but,  as  stated  above,  he  is  himself  liable  for  full  damages  {e). 

In  an  action  for  limitation  of  liability  it  was  contended 
that  the  master  being  a  part-owner,  and  on  board  at  the 
time  of  the  collision,  the  plaintiffs,  the  co-owners,  were 
not  entitled  to  judgment  limiting  their  liability,  unless 
they  proved  that  the  master  was  not  privy  to  the  collision. 
It  was  held  that  such  proof  was  not  neces^jary ;  and  judg-^ 
ment  for  limitation  of  liability  was  given,  with  a  reserva- 
tion of  the  injured  party's  right  against  the  master  (/). 

If  the  wrong-doing  ship  is  sunk  in  the  collision,  or  Owners  not 
subsequently  to  it,  the  owners  are  not  thereby  discharged  ^^^^  ^^ 
from  liability  (jg).  ^^  ^P- 

There  are  contained  in  the  M.  S.  Act,  1864,  elaborate  Amount 
provisions  as  to  proceedings  to  be  taken  by  the  Board  of  for  loss  of  life 
Trade  in  case  of  loss  of  life  or  personal  injury  by  collision  ^^^^^'g^j^ 
or  otherwise  (A).     The  amount  recoverable  in  such  pro-  of  Trade, 
oeedings  for  the  benefit  of  each  person  injured,  or  the 
representatives  of  a  person  killed,  is  limited  to  30/.    But 


{e)  The  OUy,  L.  B.  1  A.  &  £. 
102 ;  and  see  Kidaon  y.  MeArthurj 
6  Sees.  Ca.  4th  ser.  936. 

{d)  The  Spirit  of  the  Ocean,  Br. 
ft  Lnsb.  336  ;  The  Obey,  L.  B.  1  A. 
ft  E.  102 ;  Kidton  v.  MeArthur,  6 
Sees.  Ca.  4th  ser.  936 ;  The  Em- 
puea,  6  P.  D.  6.  WiUon  v.  Dickion, 
2  B.  ft  Aid.  2,  was  a  similar  deci- 
sion under  17  ft  18  Vict.  o.  104. 

{e)  17  ft  18  Vict.  c.  104,  s.  616, 
note  (y),  aupra.  The  Triune,  3  Hag. 
Ad.  114,  is  a  decision  upon  the 
similar  exception  in  53  Geo.  3,  c. 

M. 


159. 

(/)  The  Cricket,  5  Asp.  Mar. 
Law  Gas.  63. 

(^)  The  Normandy,  L.  B.  3  A.  ft 
E.  162 ;  Brown  v.  Wilkinson,  15  M.  ft 
W.  391 .  In  America,  it  seems  tiiat 
if  the  wrong- doing  vessel  is  sunk, 
the  owners  are  discharged  ;  2  Par- 
sons on  Shipping  (ed.  1869),  120 — 
140 ;  9  U.  S.  Stat,  at  Large,  635 ; 
Norwich  Steamboat  Co,  y.  Wright, 
13  WaU.  104. 

(A)  17  ft  18  Vict.  c.  104,  ss.  507- 
613. 

N 


178  IJMITATIOX  OF  LIABILITY. 

the  amount  reooverable  from  the  shipowners  in  subsequent 
proceedings  is  limited  only  by  sect.  54  of  the  Act  of 
1862  (»).    Proceedings  by  the  Board  of  Trade  under  these 
sections  are  seldom  or  nerer  taken  {k). 
Gombiaed  Lord  Campbell's  Act  (/),  enabling  the  representatives  of 

26  Vict.  c.  68  perso^^  killed  by  negligence  to  recover  damages,  is  not 
T  ^*p^       repealed  or  aflFected  by  the  Merchant  Shipping  Acts,  ex- 
bell's  Act.       cept  so  far  as  those  Acts  limit  the  extent  (m)  of  the  ship- 
owner's liability. 
"Improper         It  will  be  observed  that  the  shipowner's  liability  in 
navigation."    respect  of  injury  to  persons  or  goods  on  board  another 
ship,  or  to  another  ship,  is  limited  only  where  such  injury 
is  caused  by  "  the  improper  navigation  "  of  his  own  ship ; 
and  that  the  operation  of  the  Act  is  not  so  restricted  where 
the  owner  incurs  liability  as  carrier.    There  has  been  some 
doubt  as  to  the  meaning  of  the  words  "  improper  naviga- 
tion."   In  a  recent  case  the  effect  of  the  Act  was  stated 
by  Brett,  M.B.,  to  be  that  the  owner's  liability  is  limited 
for  "all  damage  wrongfully  done  by  a  ship  to  another 
whilst  it  is  being  navigated,  where  the  wrongful  action  of 
the  ship  by  which  damage  is  done  is  due  to  the  negligence 
of  any  person  for  whom  the  owner  is  responsible  "  (n). 

In  The  Warhcorth  the  collision  was  caused  by  the  ship's 
steam  steering-gear  failing  to  act  at  the  critical  moment. 
The  gear  failed  to  work  owing  to  a  certain  pin  not 
being  in  its  place.  The  pin  had  worked  or  fallen  out 
of  its  socket  owing  to  its  not  being,  as  it  should  have 
been,  a  "  split "  pin.  It  did  not  appear  by  whom  the 
improper  pin  had  been  inserted.  It  was  held  by  the 
Court  of  Appeal,  affirming  the  decision  of  Butt,  J.,  that 
the  collision  and  loss  was  caused  by  improper  navigation, 

(t)   Oladholm  y.  Barker^  L.  B.  2  (/)  9  &  10  Yiot.  o.  93 ;  27  &  28 

Eq.  698.  Vict.  c.  96. 

Jk)  Thejr  have  been  taken  once  (m)  Oladholm  v.  Barker,  L.  R.  1 

jy  shortly  after  the  paasing  of      Gh.  223 ;  ibid,  2  Eq.  698. 
the  Act  in  the  case  of  The  John,  («)  Per  Brett,  M.  R.,  The  Work-' 

irorfhf  9  P.  D.  145,  147. 
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without  actual  fault  or  priyitj  of  the  owners,  and  that 
their  liability  was  limited  by  the  Act  (o). 

In  his  judgment  Butt,  J.,  said :  ^'  I  apprehend  that  the 
intention  of  the  Legislature,  in  all  the  Acts  which  have 
dealt  with  this  subject,  has  been  to  relieve  shipowners  to 
some  extent  from  the  consequences  of  the  negligent  acts 
of  persons  employed  by  them.  Primd  facie  I  do  not  see 
why  the  amount  of  relief  afforded  should  be  limited  to  a 
case  where  damage  has  occurred  through  the  negligence 
of  the  officers  and  crew,  and  why  the  Acts  should  not 
apply  to  the  negligence  of  persons  employed  in  preparing 
a  ship  for  a  voyage,  such  as  an  engineer,  other  than  the 
regular  engineer  of  the  ship,  who  has  been  called  in  to 
repair  or  overhaul  the  engines  in  dock.  This  considera- 
tion is  strengthened  by  the  wording  of  the  earlier  part 
of  the  section  under  discussion  {p)f  in.  which  the  words 
*  without  their  actual  fault  or  privity '  are  used.  Those 
seem  to  show  an  intention  to  relieve  the  shipowner  where 
damage  has  been  caused  by  the  fault  of  his  servants,  and 
he  himself  has  not  been  in  any  way  to  blame."  The 
learned  judge  goes  on  to  say  that  the  words  "  improper 
navigation  "  in  sub-sect.  4  do  not  confine  its  operation  to 
cases  where  there  is  negUgence  on  the  part  of  the  ship's 
officers  or  crew ;  that  improper  navigation  caused  by  the 
negligence  of  a  stevedore  in  stowing  the  ship  so  that  she 
could  not  steer,  or  by  deficient  quantity  or  quality  of 
coals  put  on  board,  or  by  an  improper  pin  put  into  the 
steering-gear  by  engineers  on  shore,  would  be  within  the 
meaning  of  the  Act.  In  the  Court  of  Appeal  (q)  it  was 
held  that,  the  statute  being  necessary  only  where  there 

• 

{o)  The  TTark worth,  9  P.  D.  20  ;  tion  "  in  a  biU  of  lading,  Laurie  v. 

on  app.  ibid,  146  ;  see  also  Good  y.  Douglas,   16  M.  &  W.   746.      In 

London  Steamship  Oumera^  Mutual  Johnson's    Dictionary    <'  nayiga- 

Froieeting  Aaaoeiation,  L.  B.  6  0.  tion"  is  defined  as,  (1)  << The  act 

P.  663,  as  to  the  meaning  of  the  or  practice  of  passing  by  water.'' 
'Wtnrds  ''improper  naiigation"  in  (/?)  26  &  26  Vict.  c.  63,  s.  64. 

a  contract  of  insniance ;  and  as  to  \g)  9  P.  D.  146. 

the  words   '*  accident  of  naviga- 

n2 
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has  been  negligenoe  for  which  the  own^  must  be  lespon- 
Bible,  it  must  be  assumed  that  the  damage  done  by  2%e 
Warkworth  was  caused  by  negligenoe  in  fitting  the  steering- 
gear,  for  which  negligenoe  the  owner  was  responsible. 
''Improper  navigation  means  improper  navigation  by 
the  owner  of  the  ship.  Now  in  the  eye  of  the  law  the 
owner  does  improperly  navigate  his  ship,  if,  owiag  to  the 
negligence  of  some  one  for  whom  he  is  responsible,  his 
ship  does  damage  to  another.  It  is  impossible  for  us  to 
treat  *  improper '  as  equivalent  to  *  unskilful ' ;  on  the 
contrary,  it  means  *  wrongful.'  A  person  who  uses  his 
ship,  which  is  not  in  a  condition  to  be  so  employed,  does 
in  reality  improperly  navigate  her  "  (r). 

An  injury  done  to  a  vessel  in  tow  by  her  tug  during 
the  performance  of  the  towage  contract  was  held  to  be 
caused  by  "  improper  navigation  "  within  the  meaning  of 
the  Act,  and  the  tug-owner's  liability  was  limited  («). 

It  seems  that  a  collision  between  a  ship  being  launched 

and  another  afloat,  caused  by  the  fault  of  those  in  charge 

of  the  launch  startiug  her  at  a  wrong  time,  is  injury  by 

improper  navigation  within  the  meaning  of  the  Act  {t). 

Biiipowiier  The  shipowner  is  liable  beyond  the  sum  to  which  his 

«^?sta^^   UabiUty  is  limited   by  the  statute  for  interest  on  the 

limit  for  amoimt  of  his  statutory  liability  from  the  date  of  the 

costs.    *         collision  (w).     In  the  case  of  limited  liability  this  is  the 

rule,  whether  the  ship  was  earning  freight  at  the  time  of 

collision  or  not  (^r),  and  whether  there  are  several  claims 


Shipowner 


(r)  Per  Bowen,  L.  J.,  The  Wark- 
worth, 9  J?.  D.  146,  148. 

(*)  Wahlberg  v.  Young,  24  "W.  B. 
847;  4  Asp.  Mar.  Law  Gas.  27, 
note;  46  L.J.  0.  P.  783. 

U)  See  The  Andalutian,  3  P.  D. 
182,  where,  however,  the  point, 
though  raised  in  argument,  was 
not  mentioned  in  the  judgment. 
See  also  per  Brett,  M.B.,  The 
Warhworth,  9  P.  D.  146,  147,  as  to 
the  effect  of  negligenoe  on  those 
causing  improper  navigation  on  the 
water. 


(m)  Straker  v.  HartUmd  (1864),  2 
H.  &  N.  670  ;  The  Amalia,  6  N.  R. 
164,  note ;  34  L.  J.  Ad.  21 ;  The 
City  of  Buenos  Agree  (1871),  1  Asp. 
Mar.  Law  Gas.  169 ;  African 
Steamship  Co.  y.  Swamg,  2  K.  &  J. 
660 ;  General  Iron  Screw  Collier  Co, 
v.  Schurmanns,  1  J.  &  H.  180 ; 
Iftxon  V.  Roberts,  1  J.  &  H.  739  ; 
are  decisions  under  the  Act  of  1864 
to  the  same  effect. 

{x)  The  Northumhria,  L.  R.  3  A. 
&£.  6. 
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or  only  one  (y).     And  he  is  liable  beyond  the  statutory 
amount  for  the  costs  of  the  action  (z). 

The  owner  of  a  ship  sunk  by  collision  who,  admitting  Wrong-doer 
that  the  collision  was  caused  by  the  fault  of  his  own  ship,  ^t^  ^^t 
obtains  judgment  for  limitation  of  his  liability,  and  pays  ?y  j^dgnwiit 
into  Court  the  statutory  amount  of  his  liability,  does  not  limiting  his 
thereby  escape  from  the  legal  consequences  of  his  wrongful  ^*^^*y* 
act  in  causing  the  collision,  except  so  far  as  the  Act 
expressly  relieves  him.     The  owner  of  a  ship  sunk  in  the 
Thames  paid  into  Court  the  statutory  amount  of    his 
liability.    His  ship  was  raised  by  the  Thames  Conservators 
(who  have  statutory  powers  to  raise  wrecks  and  reimburse 
themselves  for  the  expense  of  raising  them  by  sale  of  ship 
and  cargo),  he  undertaking  to  pay  the  cost  of  raising.     It 
was  held  that  the  shipowner  was  bound  to  hand  over  cargo 
on  board  to  its  owner,  and  that  the  cargo-owner  was  not 
liable  to  pay  him  anything  by  way  of  salvage  or  general 
average  contribution  (a). 

The  Act  applies  only  where  the  injury  is  to  a  ship  or  Act  appliee 
boat  (6)  or  to  persons  or  goods  on  board  a  ship.    The  ^  ot  wi^oiSi 
liability  for  damage  to  a  pier,  wharf  or  other  object  ashore  ^^^' 
is  therefore  unlimited  (e). 

The  liability  of  a  person  who  contracts  to  carry  persons.  Liability  of 

•       t  J     T_  J        !       J.V  •  i_  •  A  shipowner 

animals  or  goods  by  sea,  and  cames  them  m  a  ship  not  oanying  in 


owned  by  himself,  is  not  limited  by  the  statute.    But  the  anpflier  man's 

BillT)  IS 

liabiliiy  of  a  railway  company  in  such  a  case  is  limited  as  unlimited ; 
regards  animals  and  goods  {d) ;  and  also,  it  would  seem,  except  whore 

J     1  j»  Tj  1    •    •   .  X  the  earner  is 

as  regards  loss  of  life  or  personal  mjury  to  passengers ;  a  railway 
but  the  words  of  the  Act  are  somewhat  obscure  as  regards  company' 
the  latter  case  {e). 

(y)  Smith  y.  Kirbt/f  1  Q.  B.  D.  ooonr  in  paragraphs  (1)  and  (2)  of 

181.  sect.  64. 

(f)  Tha  Dundee^  2  Hag.  Ad.  137;  (c)  Seeltiver  Wear  OommisHonert 

JSx  parte  Raune^  1  Q.  B.  982,  are  v.  Adamaon,  1  Q.  B.  D.  646;  2  App. 

decisions  to  wis  effect  imder  former  Cas.  743. 

Acts.    Alike  role  prevails  in  Ame-  id)  34  &  36  Yict.  c.  78,  s.  12. 

rioa,  The  Wanata^  6  Otto,  600.  [e)  See  jd«*  Lord  Blackburn,  l><»&n 

(a)  The  Ettriek,  6  P.  D.  127.  v.  Midland  Rail,  Co.,  2  App.  Cas. 


The  word  *'hoat'»  does  not      792,  809. 
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Other  caaes  of 

unlimited 

liability. 


LiabUitj  for 
damage  to  a 
light-ship. 


Liability  of 
cargo  to 
arrest  not 
affected  by 
the  Act. 

Liabilityof 
Trinity  House 
pilot. 


Liability  for 
damage  by 
ship  owned 
by  single  ship 
company. 


Combined 

2)eratioii  of 
ct  limiting 
liability  and 
role  as  to 
division  of 
loss. 


The  liability  of  owners  navigating  their  own  ships,  of 
pilots,  harbour  and  dock  masters  acting  in  charge  of  ships, 
of  partners  in  a  shipping  adventure  who  work  but  do  not 
own  the  ship  (/),  seems  to  be  untouched  by  the  Act,  and 
to  be  unlimited.  Whether  charterers  and  others  in  the 
position  of  pro  hdc  vice  owners  are  within  the  benefit  of  the 
Act  seems  doubtful  {g). 

If  a  vessel  wilfully  or  negligently  injures  a  light-ship, 
in  addition  to  her  liability  for  damages,  she  incurs  a  penalty 
of  50/.  (A).  Notwithstanding  the  words  of  the  Act,  the 
liability  for  damages  is  probably  limited  to  the  statutory 
amount  in  this,  as  in  other,  cases. 

The  Uability  of  cargo  to  be  arrested  in  order  to  compel 
payment  of  freight  is  not  affected  by  the  Act  (t). 

The  liability  of  a  London  Trinity  House  pilot  in  respect 
of  neglect  and  wcmt  of  skill  is  limited  to  100/.,  the  amount 
of  the  bond  required  to  be  executed  by  him  upon  his 
appointment,  together  with  the  amount  of  his  pilotage 
fee  {k). 

The  liability  for  damage  caused  by  a  ship  owned  by  a 
limited  liability  compcmy  incorporated  under  the  Com- 
panies Act,  1862,  is  of  course  ultimately  measured  by  the 
value  of  the  assets  of  the  company.  Where,  as  is  some- 
times the  case,  the  whole  assets  of  the  company  consist  of 
the  ship  that  does  the  damage,  and  she  is  sunk  in  the 
collision,  the  injured  party  is  without  redress. 

The  effect  of  the  statute  limiting  owners'  liability  when 
it  operates  in  conjxmction  with  the  rule  as  to  division  of 
loss  is  fully  discussed  in  a  previous  chapter  (/).  It  may 
here  be  stated  shortly  that  where  both  ships  are  in  fault, 
and  the  damage  to  ship  A.  and  to  cargo  on  board  her  is 
greater  than  that  to  ship  B.,  and  B.  limits  her  liability 


(/)  Ab  m  Steel  t.  Zeeter,  3  C.  P. 
D.  121. 

(ff)  The  question  has  never,  so 
far  as  the  writer  is  aware,  arisen. 

(A)  17  &  18  Vict.  c.  104,  s.  414. 


(i)  I%e  Orpheusy  L.  B.  3  A.  &  E. 
308. 
(k)  17  &  18  Vict.  c.  104,  s.  373. 
(/)  Supra,  p.  154. 
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pursuant  to  the  statute,  the  damages  reooverable  by  A. 
will  be  BO  much  of  the  sum  representing  B.'s  statutory 
liability  as  bears  to  the  entire  sum  the  ratio  which  the 
dlfferenoe  between  the  losses  on  the  two  ships  bears  to  the 
aggregate  losses  of  owners  of  cargo  on  board  A.  and  other 
persons  entitled  to  claim  against  B. ;  and,  further,  that  B. 
can  recover  nothing  (m). 

It  is  provided  (25  &  26  Vict.  c.  63,  s.  55)  that  insur-  Insurances 
ances  effected  against  any  of  the  events  mentioned  in  ^^^^il^^ 
sect.  54,  and  occurring  without  actual  fault  or  privity  of  ^!7i* 
the  owners,  shall  not  be  invalid  by  reason  of  the  nature  yaUd. 
of  the  risk.    The  effect  of  this  clause  is  not  clear ;  there 
seems  no  doubt  that  such  insurances  would  be  valid  apart 
from  the  Act  (n). 

By  53  Geo.  III.  c.  159,  s.  7,  and,  upon  the  repeal  of  Actions  for 
that  Act,  by  14  &  15  Vict.  c.  107,  s.  514,  jurisdiction  was  ^Sltj!" ""' 
given  to  the  High  Court  of  Chancery  in  England,  and 
to  the  Court  of  Session  in  Scotland,  and  in  any  British 
possession  to  any  competent  Court,  in  proceedings  by  a 
shipowner  desiring  to  limit  his  liability  under  the  Act,  to 
determine  the  amount  of  such  liability,  and  to  distribute 
the  sum  representing  the  amount  of  such  liability  amongst 
the  several  claimants,  and  further  to  stop  pending  actions 
in  respect  of  the  collision.  By  subsequent  statutes  this 
jurisdiction  has  been  extended  to  the  other  Divisions  of 
the  High  Court  of  Justice  (o),  but  to  the  Admiralty 
Division  only  where  the  ship  or  the  proceeds  thereof  are 
under  arrest  (p). 


(m)  StoamvaarU  Maatsohappy  Ne- 
derUmdt  v.  Fenituular  and  Oriental 
Steavuhip  Navigation  Co.^  7  App. 
Cas.  795. 

(»)  There  seems  to  have  been  an 
idea  that  sach  insuranoes  might  be 
inyalid  for  want  of  interest  in  the 
insurer :  Hansard's  Pari.  Deb.  vol. 
166,  p.  2227. 

{o)  23  &  24  Yiot.  0.  126,  s.  36 ; 
86  i  37  Viot.  o.  66,  s.  10,  sub-s.  6. 
As  to  Ireland,  see  80  &  31  Vict. 


0. 114,  s.  36. 

(p)  24  Viot.  0. 10,  s.  13.  Before 
the  Judicature  Acts  it  was  held 
that  the  Admiralty  Court  had  not 
jurisdiction  where  the  ship  was 
sunk,  and  a  sum  of  money  had 
been  paid  into  the  registzy  in  lieu 
of  bail :  Jafn$»  r.  London  and  South 
Wettem  Railway  Co,,  L.  B.  7  Ex. 
187 ;  on  app.  ibid,  287 ;  see  also 
The  Northumbrian  L.  B.  3  A.  &  E. 
24.    The  Judicature  Acts  do  not 
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The  benefit  of  the  Aot  is  ufiually  claimed  in  an  indepen- 
dent action ;  but  the  Act  may  be  pleaded  by  way  of  defence 
or  counter-claim  in  the  oollision  action  (q). 

It  was  held  under  the  Act  of  "Geo.  III.  that  a  court  of 
law  would  not,  after  verdict  in  an  action  against  the  ship- 
owner for  loss  of  goods  by  collision,  stay  execution  pending 
a  suit  in  chancery  for  limitation  of  liability  (r). 

The  plaintifE  in  an  action  for  limitation  of  his  liability 
is  required  to  pay  the  costs  of  the  action,  and  the  costs  of 
actions  stayed  at  his  request  («).  But  where  the  defendant 
raises  and  fails  upon  special  issues,  he  has  been  ordered  to 
bear -the  costs  of  such  issues  (t). 

Where,  after  action  brought  in  the  Admiralty  Court,  a 
sum  of  money  in  lieu  of  bail  was  paid  into  Court,  it  was 
held  that  the  Court  of  Admiralty  had  no  jurisdiction  to 
entertain  an  action  for  limitation  of  liability,  neither  the 
ship  nor  the  proceeds  thereof  being  under  arrest  («). 

There  have  been  conflicting  decisions  as  to  whether,  in 
an  action  for  limitation  of  liability,  the  plaintiff  must 
admit  that  his  vessel  was  in  the  wrong  (x).  By  the 
present  practice  of  the  Admiralty  Divisipn  it  appears  that 
such  an  admission  is  not  necessary  (y). 


ajmear  to  have  assigned  to  the 
AaJniralty  Division  actions  for 
limitation  of  liability  in  which  the 
High  Goart  of  Admiralty  would 
have  had  no  jurisdiction. 

{q)  See  The  Clutha,  46  L.  J.  Ad. 
108 ;  Wahlh&rg  v.  Young,  45  L.  J. 
G.  F.  783.  See,  however,  Jama  y. 
London  and  South  Western  JSail,  Co., 
supra,  p.  183. 

(r)  Thieeldon  v.  Gihhone,  8  Dowl. 
419 ;  see  also  The  Alne  Holme,  47 
L.  T.  N.  S.  309,  supra,  p.  176. 

(s)  African  Steamship  Co.  t. 
Swamy,  2  K.  &  J.  660  ;  The  Em- 
pusa,  6  P.  D.  6. 

(0  The  Empusa,  ubi  supra;  The 
Warkworth,  9  P.  D.  20,  146. 

(u)  James  v.  London  and  South 
IFestem  Mailway  Co,,  L.  B.  7  Ex. 
187,  287.  The  sum  paid  into  Court 


was  not  the  fuU  amount  of  ilie 
owner's  statutory  liability ;  but 
from  the  judgment  of  tiie  Ex- 
chequer Chamber  it  appears  that 
the  deoifiion  would  have  been  the 
same  had  the  fuU  amount  been  paid 
in. 

(x)  Hill  v.  Andus,  1  K.  &  J.  263. 
The  biU  in  this  case  was  not  dis- 
missed on  the  groimd  that  the  Court 
had  not  jurisdiction  without  an  ad- 
mission of  liability ;  but  the  injunc- 
tion to  restrain  a  particular  action 
against  the  plaintiff  was  refused : 
see  jp«r  WOles  and  Blackburn,  JJ., 
L.  R.  7  Ex.  291,  296;  James  y. 
London  and  South  Western  Bailway 
Co.,  L.  R.  7  Ex.  187,  on app.  id.  287. 

(y)  TheAmalia,  Br.  &  Lush.  161; 
The  Sisters,  1  P.  D.  281 ;  2  Asp. 
Mar.  Law  Cas.  689. 
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In  Scotland  it  has  been  held  that  where  the  shipowner 
has  settled  out  of  Court  some  of  the  claims  in  respect  of  a 
collision  for  which  his  ship  was  in  fault,  he  is  entitled, 
upon  a  petition  for  limitation  of  his  liability,  to  take  into 
account  the  sums  previously  paid  in  respect  of  such  claims ; 
and  that  the  other  claimants  are  not  entitled  to  any  more 
than  they  would  have  recovered^  if  none  of  the  claims  had 
been  settled  (2). 

Where  a  ship  negligently  damages  another,  and  the  Right  of 
owners  of  the  latter  obtain  a  judgment  Umiting  their  ^?^^ 
liability  under  the  statute,  the  holder  of  a  bottomry  bond  on  freight, 
on  freight  earned  by  the  injured  vessel  is  entitled  to  share  doer  limits  his 
rateably  in  the  amount  to  which  the  liability  of  the  wrong-  1^^m^*7- 
doer  is  limited  (a). 


Note. 

Policy   of  the  Law  limiting    Shipoumers^  Liahility ;    and 

Foreign  Law  upon  the  subjefit. 

There  has  of  late  yeetrs  been  considerable  difference  of 
opinion  as  to  the  policy  of  the  law  which  limits  shipowners' 
liability.  The  Acts  which  give  effect  to  that  policy  have  been 
spoken  of  as  abridging  the  natur6d(&)  or  common  law(c) 
rights  of  persons  injured  by  collision,  as  tyrannical  (c? ),  and 
derogating  to  the  extent  of  injustice  from  the  leged  rights  of 
parties  («).  On  the  other  hand,  the  Acts  in  question  have 
been  described  as  valuable  (/)  and  necessary  for  the  encour- 
agement of  commerce  (y). 

The  first  view  assiunes  the  justice  of  the  law  which  makes 
a  shipowner,  wholly  blameless  himself,  liable  for  the  negli- 

(z)  Bankint  t.  Basehen,   4  Sess.  upon  26  &  26  Viet.  0.  63,  s.  64 ; 

Gas.  4th  Ser.  726.  Hansard's  Pari.  Debates,  toI.  166, 

(a)  The  Emputa^  6  P.  D.  6.  p.  2226. 

\b)  Fer  Sir  R.  Phillimore,  Th$  id)  Per  Brett,  L.  J.,  6  P.  D.  136. 

Northumhria,  L.  B.  3  A.  &  E.  6.  (e)  Per  Brett,  L.  J.,  4  P.  D.  184. 

(e)  Per   Abbot,    O.J.,    Gale   v.  {f)Per'Butt,3.^TheWarkwwrthy 

Laurie,  6  B.  &  0.  156,  163.    See  9  P.  D.  20. 

also  per  Ijord  Palmerston  in  the  de-  (y)  See  tupra,  p.  166. 
bate  in  the  House  of   Commons 
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gence  of  his  officers  and  crew.  The  natural  justice  of  such 
a  law  is  not  immediately  apparent ;  but  the  experience  of 
mankind,  and  the  prevalence  amongst  civilized  nations  of  the 
principle  of  law  represented  by  the  maxim  respondeat  superiory 
point  to  its  practical  efficiency  as  a  check  upon  negligence. 
The  expediency  of  so  framing  the  law  as  to  provide  the 
greatest  possible  security  against  the  carelessness  and  reck- 
lessness of  persons  to  whom  is  entrusted  by  others  the  conduct 
of  a  business  so  likely  to  do  mischief  as  the  navigation  of 
ships  is  manifest  (A).  But  even  as  matter  of  expediency  it 
has  been  questioned  whether  shipowners  or  other  principals 
should  be  liable  at  all  for  the  negligence  of  those  whom  they 
employ;  and  it  was  recently  said  by  a  distinguished  judge 
that  the  principle  should  at  any  rate  not  be  extended  (»). 
However  this  may  be,  it  would  seem  that  the  law  respondeat 
superior,  if  expedient  in  any  case,  is  eminently  so  as  regards 
the  navigation  of  ships.  The  lives  of  all  those  who  navigate 
the  seas,  and  the  safety  of  the  commerce  of  the  world,  depends 
largely  upon  the  attention  and  carefulness  of  those  whom 
shipowners  place  in  charge  of  their  ships.  Risk  of  collision 
has  of  late  years  very  greatly  increased,  and  will  continue  to 
increase.  The  growth  in  the  number  and  size  of  ships,  the 
superseding  of  sailing  ships  by  steamships,  and  the  rapid 
speed  at  which  steamships  are  now  run,  are  circumstances 
which  cannot  fail  to  increase  the  losses  arising  from  collision. 
It  has  been  calculated  that,  other  conditions  remaining  the 
same,  the  risk  of  collision  increases  with  the  number  of  ships 
in  the  ratio  of  ten  to  one.  Statistics  show  that  the  per-centage 
of  steamships  in  collision  is  five  times  as  large  as  that  of 
sailing  ships ;  and  whilst  steamships  ara  increasing  in  number 
and  tonnage  the  number  of  sailing  ships  is  stationary,  if  not 
decreasing.  All  these  facts  seem  to  point  to  the  expediency 
of  applying  to  shipowners  the  same  law  which  in  other  matters 
has  been  found  necessary  for  public  safety.  So  far  as  the 
existing  law,  which  limits  their  liability  for  the  negligent  acts 
of  their  servants,   departs    from  the  wholesome   principle 

(A)  See  per  Lord  Biamwell,  7         (•}  Per  Jeeael,  M.B.,  9  Q.  B.  D. 
App.  Caa.  826,  n. ;  per  James,  L.  J.,      351. 
The  M,  Moxham,  1  P.  D.  110. 
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respondeat  euperior,   it   affoTck  a  direct   encouragement    to 
negligent  and  reckless  navigation. 

These  considerations  do  not  appear  to  haTe  weighed  with 
the  LegislatuTe,  either  when  the  origined  Act  of  Geo.  m.,  or 
when  the  subsequent  Merchant  Shipping  Acts  were  passed 
for  the  relief  of  shipowners.  The  history  of  those  Acts  shows 
that  they  originated  in  a  policy  of  protection,  of  which  the 
necessity  or  expediency  at  the  present  day  may  well  be 
doubted. 

It  may,  however,  be  thought  that  it  is  necessary  to  main- 
tain the  principle  of  limited  liability  for  the  relief  of  British 
shipowners  so  long  as  that  rule  is  enforced  by  laws  of  other 
maritime  nations.  It  appears  that  shipowners'  liability  is 
limited  by  the  municiped  laws  of  most,  if  not  all,  foreign 
countries.  The  state  of  foreign  law  upon  the  subject  is  as 
.  follows : — 

In  the  United  States  of  America  owners  are  not  liable  in  the  The  law  as  to 
Federal  Courts  for  loss  or  damage  beyond  the  amount  of  their  jPjJ*^*^^  ^^ 
interest  in  the  ship  and  freight  at  the  time  of  the  collision.  America. 
But  there  is  no  limitation  of  liability  for  damage  by  a  vessel 
whoUy  engaged  in  inland  navigation:  The  War  Eagle,  6 
Bissel,  364.  If  the  wrong-doing  ship  is  herself  sunk,  it 
seems  that  the  owners  are  altogether  discharged :  2  Parsons 
on  Shipping  (ed.  1869)  120,  seq, ;  9  U.  S.  Stat,  at  Large,  635 ; 
Norwich  Steamboat  Co.  v.  Wright,  13  Wall.  104 ;  (in  this 
country  the  loss  of  their  own  ship  never  discharged  the 
owners:  Brown  v.  Wilkinson,  15  M.  &  W.  391).  But  certain 
formalities  must  be  gone  through,  and  the  ship  must  be 
surrendered,  or  the  owners  will  not  be  entitled  to  the  benefit 
of  the  Act  of  Congress  limiting  their  liability ;  see  The  Jos. 
W.  Dyer  v.  National  Steamship  Co.,  14  Blatchf.  483.  In 
some  of  the  States'  Courts  it  has  been  doubted  whether  the 
owner's  liability  is  limited ;  but  it  appears  that  where  one  of 
the  ships  is  foreign  the  States'  Courts  have  not  jurisdiction, 
and  that  the  foreign  ship  has  the  benefit  of  the  Act  of  Con- 
gress ;  see  a  letter  from  Mr.  Thornton  to  Lord  Tenterden,  of 
25th  Nov.,  1872. 

Upon  the  Continent  of  Europe  the  rule  that  abandonment  Gontineutal 
of  the  ship  discharges  the  owners  is  almost,  if  not  quite,  ^^' 


188 


LIMITATION  OF  LIABILITY. 


France. 


Gkrmany, 

Holland, 

Belgium, 

"RuBO&f 

Portugal, 
Spain,  Italy, 

Egn>*- 


uniyersal.    Art.  216  of  the  French  Code  de  Oommerce  ie  as 
follows : — 

'*  Tout  propii6taire  de  navire  est  civilemeiit  responsable  des 
faits  du  capitaine,  et  tenu  des  engagements  contractus  par  ce 
dernier  pour  ce  qui  est  relatif  au  navire  et  k  Texp^dition.  H 
pent  dans  tous  les  cas  s'affranchir  des  obligations  ci-dessus 
par  I'abandon  du  navire  et  du  fret.  Toutefois  la  faculte  de 
faire  abandon  n'est  point  aocord6e  a  celui  qui  est  en  meme 
temps  capitaine  et  proprietaire  ou  co-proprietaire  du  navire. 
Lorsque  le  capitaine  ne  sera  que  co-proprietaire,  il  ne  sera 
responsable  des  engagements  contractes  par  lui,  pour  ce  qui 
est  relatif  au  navire  et  k  l'exp6dition,  que  dans  la  proportion 
de  son  int6ret." 

The  law  by  which  the  shipowner's  liability  is  limited  to 
the  value  of  the  ship  and  freight  has  no  application  in  the 
case  of  a  collision  between  craft  engaged  in  inland  navigation. 
A  distinction  is  drawn  between  collisions  "  maritimes "  and 
**  non-maritimes."  In  the  one  case  the  owner's  liability  is 
limited,  in  the  other  not : — ''  comme  dans  I'un,  c'est  la  chose, 
autrement  dit  le  navire  qui  r6pond  plutot  le  dommage,  et 
dans  I'autre,  la  personne;"  Jurisprudence  et  Doctrine  en 
MatiSre  d'Abordage,  par  M.  SibiUe,  pp.  7,  8. 

Arts.  451,  452  of  the  German  Commercial  Code ;  Art.  321  of 
that  of  Holland;  Art.  216  of  the  Belgian  Code;  Art.  311  of 
the  Italian;  Art.  649  of  the  Bus8ian(^);  Art.  1345  of  the 
Portuguese ;  Arts.  621,  622  of  the  Spanish  Codes ;  and  Art.  30 
of  the  Egyptian  Code  de  Commerce  Maritime,  are  similar  in 
effect  to  the  article  of  the  French  Code  cited  above. 

{k)  The  writer  has  been  unable      effect  as  that  referred  to  in  the 
to  examine  a  recent  Russian  code ;      text, 
but  it  is  belieyed  to  be  to  the  same 
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TUG  AND  TOW. 


tions. 


Wheks  one  ship  is  in  tow  of  another,  the  two  ships  are,  'p^g  and  tow 
for  some  purposes,  by  intendment  of  law,  regarded  as  one,  Sip  Tmeaa^^ 
the  command  or  governing  power  being  with  the  tow,  and  ^  °*  *^® 
the  motive  power  with  the  tug  (a). 

For  the  purpose  of  complying  with  the  Begulations  for  Trae  as 
preventing  collision  there  is  no  doubt  that  the  tug  and  her  Sumoe  wiS' 
tow  are  treated  as  one  ship,  and  that,  a  steam  or  sailing  tiie^Begola- 
ship,  according  as  the  towing  ship  is  under  steam  or  not  (b). 
But  it  is  obvious  that  a  tug  with  a  ship  in  tow  has  not  the 
same  facility  of  movement  as  if  she  were  unincumbered.  She 
is  not,  in  anything  like  the  same  degree,  mistress  of  her 
own  movements.  She  cannot,  by  stopping  or  reversing  her 
engines,  at  once  stop  or  back  the  ship  in  tow.  In  tc^ng 
measures  to  avoid  a  third  vessel  she  has  to  consider  her  tow; 
and  a  step  that  would  be  right,  and  take  her  dear,  if  she 
were  unincumbered,  may  bring  about  a  collision  between 
her  tow  and  the  ship  which  she  herself  has  avoided  (c). 
Although,  therefore,  it  is  the  duty  of  a  tug  with  a  ship  in 
tow  to  comply,  so  far  as  is  possible,  with  the  Begulations 
for  preventing  collisions,  it  is  also  the  duty  of  a  third  ship 
to  make  allowance  for  the  incumbered  and  comparatively 


(a)  The  Cleadon,  14  Moo.  P.  C.  C. 
97 ;  I%e  American  and  Th$  Syria, 
L.  R,  6  P.  C.  127,  132. 

{b)  The  Warrior,  L.  R.  3  A.  & 
E.  653;  I%e  American  and  The 
Syria,  ubi  supra.  The  same  has 
heen  held  in  Amerioa :  New  York, 
Ae.  Co,  T.  Philadelphia,  ^.  Co,,  22 
How.  461  ;  The  Ivanhoe  t.  The 
Martha  M,  Eeaih,  7  Boned.  213 ; 


The  Civilta  and  The  BettUee,  6 
Boned.  309  ;  13  Otto,  699.  There 
has  been  no  decision  as  to  a  sailing 
ship  towing  another,  bat  there  can 
be  little  doubt  that  the  law  is  as 
stated  in  the  text. 

(c)  See  The  Arthur  Gordon  and 
The  Independence,  Lnsh.  270;  The 
Kingston-by-the-Sea,  3  W.  Rob. 
152. 
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Wheilier  tug 
and  tow  are 
one  ship,  so 
that  one  is 
affected  bj 
the  fault  of 
the  other. 


The  tag  is  the 
Berrant  of  the 
tow;  meaning 
of  the  expres- 
sion. 


Tow  liable  in 
Admiralty  for 
the  fault  of 
her  tug. 


disabled  state  of  a  tug,  and  to  take  additional  oare  in 
appioaohing  her  (d). 

The  principle  that  the  tug  and  her  tow  are  in  law  re- 
garded as  one  ship  has  been  applied  in  Admiralty  so  as  to 
make  one  of  them  liable  for  a  collision  with  a  third  ship 
caused  by  the  fault  of  the  other.  Unless  the  actual  wrong- 
doer in  these  cases  is  the  serrant  or  agent  of  the  owner  of 
the  ship  sued,  the  condemnation  in  Admiralty  of  the  ship 
sued  appears  to  conflict  with  the  principle  laid  down  in 
some  of  the  cases  {d)^  that  the  responsibility  of  the  owner 
at  law  and  the  liability  of  the  ship  in  Admiralty  are 
always  concurrent.  We  propose,  therefore,  to  consider  in 
some  detail  the  respective  liabilities  at  law  of  the  owners 
of  the  tug  and  of  the  owners  of  the  tow,  and  in  Admiralty 
of  the  tug  and  of  the  tow,  where  there  is  a  collision  between 
the  tug  and  a  third  ship,  or  between  the  tow  and  a  third 
ship. 

It  is  a  term  of  the  ordinary  towage  contract  that,  as 
regards  the  conduct  and  navigation  of  the  two  ships,  the 
tug  and  those  on  board  her  shall  obey  the  orders  of  those 
on  board  the  tow  (e).  This  relationship  between  the  two 
ships  is  expressed  by  the  saying,  to  be  met  with  in  some 
of  the  cases, ''  that  the  tug  is  the  servant,  or  in  the  service, 
of  the  tow  "  (/).  This  somewhat  metaphorical  expression 
has  led  to  the  tow  being  held  in  Admiralty  responsible  for 
the  fault  of  those  on  board  the  tug ;  at  least,  where  such 
fault  leads  to  a  collision  between  the  tow  and  a  third  ship. 

In  Tfie  Ticonderoga  (^),  a  vessel  in  tow  of  a  steamship, 
which  by  the  terms  of  her  charter-party  she  was  bound  to 
employ,  struck  and  injured  a  third  ship.  The  collision 
was  caused  by  the  fault  of  those  on  board  the  steamship. 


(d)  The  American  and  The  Syria^ 
L.  R.  6  P.  C.  127  ;  The  La  Plata, 
Swab.  220,  298. 

{d)  Supra,  pp.  76,  86. 

(#)   See  i^fra,  p.  199. 


(/)  Beeper  Sir  R.  FhiUimore  in 
The  Mary,  6  P.  D.  14,  16;  The 
SinquaH,  6  P.  D.  244 ;  jmt  Sir  R. 
Collier  in  The  American  and  !%$ 
Syria,  L.  R.  6  P.  C.  127,  132. 

(y)  Swab.  216. 
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It  was  held  by  Dr.  Lufihington  that  the  tow  was  liable  in 
Admiralty.  **  In  oases  of  one  vessel  coming  into  collision 
with  another,  and  the  vessel  proceeded  against  having  been 
in  charge  of  a  steamer,  there  can  be  no  doubt  whatever 
that  the  vessel  which  has  the  steamer  in  her  employ  is 
responsible,  both  for  her  own  acts  and  those  of  the 
steamer." 

A  barque  in  tow  of  a  tug  was  approaching  the  entrance 
of  the  Eegent's  Canal  Basin.  The  tug,  without  orders 
from  the  barque  (which  was  in  charge  of  a  compulsory 
pilot),  improperly  altered  her  course,  and  thereby  caused 
the  barque  to  strike  and  injure  the  pier  head.  It  was  held 
by  Sir  E.  Phillimore  that  the  barque  and  her  owners  were 
liable:  "The  tug  was  the  servant  of  The  Stnquasi  (the 
barque),  and  The  Sinquasi  is  responsible  for  what  the  tug 
did"(^). 

In  The  Bianca  {%)  it  seems  to  have  been  assumed  that 
the  ship  proceeded  against,  the  tow,  was  responsible  for 
the  fault  of  those  on  board  the  tug.  And  in  The  Atnerican 
and  The  Syria  Sir  E.  Collier  stated  the  law  to  be  that 
"  the  tug  is  in  the  service  of  the  tow ;  the  tow  is  answer- 
able for  the  negligence  of  her  servant,  and  is  for  some 
purposes  identified  with  her  "  {k). 

It  seems  clear  therefore  that  in  Admiralty  the  tow  is 
liable  for  a  collision  between  herself  and  a  third  ship  by 
the  fault  of  those  on  board  the  tug ;  and  further,  that  her 
liability  is  independent  of  the  question  whether  those  on 
board  the  tug  are  the  servants  of  the  owners  of  the  tow, 
so  that  the  latter  would  be  liable  at  law  for  the  negligence 
of  the  former.  There  seems  reason  to  think  that  the  habit 
of  personifying  the  ship,  which,  as  pointed  out  above,  has 
produced  confusion  in  other  cases,  has  led  to  the  con- 
demnation in  Admiralty  of  a  ship  in  tow  for  the  fault  of 
those  on  board  her  tug,  and  vice  versd  of  a  tug  for  the  fault 

(h)  The  Sinquasi,  6  P.  D.  241.  (k)  L.  R.  6  P.  C.  127,  132. 

(i)  8P.  D.  91. 
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of  her  tow,  without  sufficient  consideration  of  the  question 
whether  the  wrong-doer  is  a  person  for  whose  acts  the 
owner  of  the  ship  sued  is  liable  at  law.    The  ratio  deci- 
dendi in  The  TiconderogUy  The  Sinquasiy  and  other  oases 
above  cited,  seems  to  have  been  as  follows :  the  collision 
was  caused  by  the  fault  of  the  tug ;  the  tug  is  the  servant 
of  the  tow ;  therefore  the  tow  is  liable  for  the  collision  (/). 
The  soundness  of  this  reasoning  appears  to  depend  upon  the 
assumption  that  the  ship  with  which  the  wrong-doer  does 
the  wrong,  or  on  board  which  he  happens  to  be  when  the 
wrong  is  done,  is  in  Admiralty  herself  a  wrong-doer — a 
proposition  which,  at  the  present  day,  there  would  be 
difficulty  in  establishing. 
Whether  tow       Whether  the  doctrine  that  the  tug  is  the  servant  of  the 
ooUiaion'         ^^^  SO  as  to  make  the  latter  liable  for  the  negligence  of  the 
l>«tween  tug-    former,  would  be  carried  so  far  as  to  make  her  liable  in 
by  fault  of      Admiralty  for  a  collision  between  the  tug  and  a  third  ship, 
^"^*  has  not  been  decided.  .  It  has  been  held  that  a  ship  may 

be  sued  and  condemned  in  Admiralty  for  negligence  on 
her  part  which  causes  a  collision  between  two  others  (m) ; 
but  it  seems  doubtful  whether  a  tow,  free  from  fault  her- 
self, could  be  condemned  for  a  collision  between  her  tug 
and  a  third  ship  caused  by  the  fault  of  those  on  board  the 
tug. 
Colliflion  In  the  cases  above  considered  the  collision  was  between 

^d^^rdsSp  *^®  *^^  ^^^  *  third  ship,  and  the  action  was  against  the 
by  fault  of      tow.    In  the  following  case  the  collision  was  between  the 
tug  and  a  third  ship. 

A  tug  was  towing  a  ship  in  charge  of  a  compulsory 
pilot.  The  tug  struck  and  injured  a  third  ship.  It  was 
held  that,  assuming  the  collision  was  caused  entirely  by 
the  fault  of  the  pilot  of  the  tow  in  wrongly  directing  the 
tug's  course,  still  the  tug  was  liable  for  the  injury  to  the 

(0   See  also  i?^  Sir  R.  Collier  in      4  P.  D.  204  ;  tupra,  p.  65. 
The  American  and  The  Syrioy  L.  R.  (m)  See  I%e  Sietert,  I  P.  D.  117, 

6  P.  C.  127, 132 ;  The  Mary  Hmmeelly      and  cases  cited  eupra,  p.  101 . 
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third  ship  {n).  It  was  further  held,  the  pilot  leing  oom- 
pulflorilj  in  charge  of  the  tow,  that  the  exemption  from 
liability  which  usually  accompanies  compulsoiy  pilotage 
did  not  protect  the  tug. 

It  remains  to  mention  the  case  of  ITie  American  and  The  Ths  Ameriem 
8yna  (o),  which  was  not  a  case  of  ordinary  towage,  and  in  "^  ^^^^' 
which  different  principles  were  applicable.  The  Syria  and 
The  American  belonged  to  the  same  owners.  The  Syria 
was  disabled  in  a  foreign  port.  The  master  of  The 
American  took  her  in  tow  in  order  to  bring  her  to  Eng- 
land. On  the  passage  home,  by  the  fault  of  those  on 
board  Uie  American^  a  collision  occurred  between  The 
American  and  a  third  ship,  The  Aracan.  The  Syria  also 
struck  and  injured  The  Aracan.  It  was  held  that  The 
American  was  liable,  and  that  The  Syria  was  not.  The 
American  was  not  employed  by  the  master  of  The  Syria, 
but  took  her  in  tow  partly  for  the  benefit  of  the  common 
owners,  and  partly  to  obtain  salvage  from  the  owners  of 
cargo  on  board  The  Syria.  It  was  held  that,  the  case  not 
being  one  of  ordinary  towage.  The  Syria  was  not  liable  for 
the  fault  of  The  American.  But  it  seems  to  have  been 
assumed  by  the  Court  that,  if  the  case  had  been  one  of 
ordinary  towage,  The  Syria  would  have  been  liable.  It 
had  been  held  by  Sir  E.  Phillimore  in  the  Court  below 
that  The  American  and  The  Syria,  tug  and  tow,  were  in 
law  one  ship,  and  that  therefore  The  Syria  was  liable  in 
Admiralty  for  the  fault  of  The  American.  This  decision 
was  reversed  by  the  Privy  Council  upon  tlie  ground  above 
stated,  that  the  general  rule  did  not  apply,  because  in  the 
present  case  the  governing  power  was  with  the  towing  ship 
and  not  with  the  tow. 

We  propose  now  to  consider  the  liability  at  law  of  the  Liability  at 
owners  of  the  tug  and  of  the  tow  respectively  for  a  colli-  otoot  M^'of 

tow-owners. 

(n)  The  Maiy,  6  P.  D.  14.    It      the  tog  being  herself  in  fault, 
should  be  stated  that  the  decision  (o)  L.  R.  4  A.  &  E.  226 ;  on  app. 

upon  this  point  was  unnecessary,       ib.  6  P.  C.  127. 

M.  O 
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ColUnon  sion  between  the  tug  or  the  tow  and  a  third  ship.  Firsty 
andt^dSp  ^^^^^  the  ooUifflon  ifl  between  the  tow  and  a  tiiird  ship  by 
by  fault  of      the  fault  of  those  on  board  the  tow.    In  this  case  there  is 

tow. 

no  diffiooltj :  the  tow-owners  are  liable  for  the  damage 
caused  by  the  negligence  of  their  servants,  the  crew  of  the 
tow.  And  it  seems  equally  dear  that  the  tug-owners  are 
not  liable.  They  are  in  no  sense  masters  or  employers  of 
the  crew  of  the  tow ;  and  the  doctrine  that  tug  and  tow 
are  in  law  one  ship  could  hardly  be  applied  so  as  to  make 
them  liable. 
CoUiMon  Secondly,  we  will  consider  the  case  of  a  collision  between 

an^thiidship  the  tow  and  a  third  ship  by  the  fault  of  those  on  board 
by  fault  of      fj^^  ^ug.    It  is  possible  that  in  this  case  the  crew  of  the 
tug,  though  the  general  servants  of  the  owners  of  the  tug, 
might  be  held  to  be  also  the  servants  of  the  owners  of  the 
tow,  so  as  to  make  the  latter  liable  for  their  negligent  acts 
in  the  course  of  the  towage  {p).    There  has  been  no  deci- 
sion upon  the  point,  and  there  are  considerable  difficulties 
in  holding  the  tow-owners  liable  in  such  a  case.     The 
liability  of  the  tug-owners  seems  dear. 
Between  tag       Thirdly,  a  collision  between  the  tug  or  the  tow  and  a 
Sdrd^p by   third  ship  by  the  fault  of  those  in  charge  of  the  tow,  in 
fault  of  tow     wrongly  directing  the  course  of  the  tug.    Here  the  tug- 
orders  to  tug.  owners  would  be  liable  as  employers  of  the  actual  wrong- 
doer, the  helmsman  of  the  tug,  and  not  the  less  so  because 
their  servant  is  bound  by  the  towage  contract  to  obey 
those  on  board  the  tow  (q).    And  there  seems  reason  to 
think  that  the  tow-owners  would  also  be  liable ;  for  it  was 
the  wrong  order  given  by  their  servant  that  caused  the  two 
Wl^ere  tow      ships  to  come  into  collision.    If  no  order  were  given  by 
g^no  order  ^jj^g^  ^^  board  the  tow,  the  owners  of  the  tug  would  be 
liable,  since  it  is  the  duty  of  those  on  board  the  tug  to 
keep  dear  of  other  ships  without  waiting  for  orders  from 

{p)  See  Bourke  t.  White  If ou  Col-  thougbt  that  the  eharteren  as  well 

liery  Co.,  1  C.  P.  D.  566;  2  C.  P.  as  the  owners  might  be  liable. 

D.206;  DaZy^Z/y.  2Vr^,  E.B.&E.  {q)  See  Fmton  t.  Dublin  SUam 

899,  irhere  it  seems  to  have  been  Faeket  Co.^  8  A.  ft  E.  835. 
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tiie  tow(r).  Whether  the  owners  of  the  tow  would  he 
liahle  in  this  case  is  douhtfol.  Assuming  that  those  on 
board  the  tug  ore  not  the  servants  or  agents  of  the  tow- 
owner,  it  would  probably  be  held  that  the  mere  omission 
to  direct  the  tug,  so  that  she  should  keep  clear  of  a  ship 
which  it  was  her  duty  to  keep  clear  of  without  waiting  for 
orders  from  the  tow,  is  not  such  negligence  as  to  make 
them  liable  for  the  damage  to  the  third  ship. 

The  doctrine  that  the  tug  is  the  servant  of  the  tow  is  LiabOitr 
clearly  inapplicable  where  not  only  the  motive  power,  but  Jo^aaidiE 
also  the  command,  is  with  the  tug.     This  seems  to  be  the  ^^  *^®  ^' 
case  where  the  towing  ship  is  a  salvor,  and  the  command 
of  both  ships  has  been  expressly  or  impliedly  handed  over 
to  those  in  charge  of  her ;  or  where  she  has  picked  up  a 
derelict,  or  a  disabled  vessel,  the  sole  charge  of  which  is 
with  those  on  board  the  towing  ship.    In  such  a  case  it 
would  seem  that  the  towing  ship  and  her  owners  are  alone 
liable  for  damage  done  by  herself  or  her  tow,  and  this  was 
the  effect  of  the  decision  in  The  American  and  The  Syria 
mentioned  above  («). 

Where  a  ship  in  tow  is  in  charge  of  a  compulsory  pilot,  Oam^nlsoiy 
there  is  doubt  whether  the  tug,  and  her  owners,  are  free  ^  ^^/^"^ 
from  liability  for  a  collision  between  a  third  ship  and  the 
tug  or  her  tow  caused  entirely  by  the  fault  of  the  pilot. 
The  ship  in  tow,  and  her  owners,  are  clearly  free  from 
liability  in  such  a  case  {t).  In  a  case  decided  under  the 
old  Pilotage  Act  (t«),  Dr.  Lushington  said :  ''  If  a  licensed 
pilot  is  on  board  (a  vessel  in  tow),  and  his  orders  are 
obeyed,  the  owners  are  absolved  from  responsibility  for 
damage  occasioned  by  such  vessel.  But  if  the  pilot  was 
to  be  deprived  of  his  authority,  and  the  (tug)  steamer  was 
not  bound  to  follow  his  directions,  and  a  collision  ensued, 


i 


r)  See  Ths  SinquaH,  6  P.  D.  241.  (0  The  Ocean  JFaw,  L.  R.  3  P. 

V)  Supra,  p.  193.  C.  205. 

(m)  6  Geo.  4,  0.  125. 
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the  (tug)  steamer  would  be  the  agent  of  the  owners  of  the 
vessel  in  tow,  and  the  owners  of  that  vessel  would  no 
longer  be  protected  by  the  Act  of  Parliament"  (t?).  These 
observations  seem  applicable  at  the  present  day  as  regards 
the  liability  of  the  ship  in  tow  when  a  pilot  is  on  board 
and  in  charge  by  compulsion  of  law.  And  there  would 
seem  to  be  difficulty  in  holding  the  owners  of  a  tug  to  be 
liable  for  acts  of  her  crew  for  which  the  compulsory  pilot 
is  responsible,  and  which  are  negligent  only  so  far  as  they 
are  in  pursuance  of  his  orders.  In  a  recent  case,  however, 
it  was  considered  by  Sir  E.  Phillimore  that  in  Admiralty 
the  tug  would  bei  liable  in  such  a  case  (x).  The  point, 
however,  was  not  expressly  decided,  as  the  tug  was,  in  fact, 
guilty  of  contributory  negligence.  It  was  held  by  Dr. 
Lushington  in  several  cases  that  the  tug  is  free  from 
liability  in  such  a  case  {y) ;  and  although  these  decisions 
were  imder  a  former  Act,  the  reasons  upon  which  they 
were  founded  seem  to  be  equally  cogent  at  the  present 
day  as  regards  the  liability  of  the  tug-owners  by  the 
general  law. 
BespoiiBibility  The  responsibility  for  the  employment  of  a  tug,  in 
men?S  t^.  Ordinary  cases,  rests  with  the  master,  whether  the  ship  is  in 
charge  of  a  pilot  or  not.  But  if  the  employment  of  a  tug 
is  necessary  for  the  safety  of  the  ship,  it  is  at  least  doubt- 
ful whether  the  master  would  be  justified  in  refusing  to 
employ  a  tug  upon  the  pilot's  advising  him  to  do  so  (s). 
If  a  vessel  in  tow  is  under  way  when  she  ought  not  to  be 
moving,  as  in  a  dense  fog  or  in  a  crowded  dock  at  night- 
time, the  presence  on  board  of  a  compulsory  pilot  would 
not  exempt  the  owners  for  liability  for  damage  done  by 
her  (a). 

{v)  The  Duke  of  Sussex,  1 W.  Rob.  27  ;  and  see  7%<?  Ocean  Wave,  L.  R. 

270,  273.  3  P.  G.  206 ;  The  Gipsey  King,  5 

(a?)  The  Mary,  5  P.  D.  U ;  infra,  Not.  of  Caa,  282,  288. 

p.  228.  (z)  TJie  Julia,  Lush.  224. 

(y)  The  Duke  of  Sussex,  1  W.  Rob.  (a)  See  The  Borussia,  Swab.  94. 
270,  273  ;  The  Christina,  3  W.  Rob. 
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The  decisions  of  the  Courts  of  the  United  States  of  American  law 
America  as  to  the  duties  and  liabiKties  of  a  tug  and  her  JJ^  ^  ^^ 
tow  are  very  numerous.  They  are  not  altogether  con- 
sistent with  the  English  cases  upon  the  subject.  The 
different  character  of  much  of  .the  towage  service  in 
American  waters,  where  large  fleets  of  barges  are  con- 
stantly being  navigated  in  charge  of  a  single  tug,  probably 
accounts  for  the  somewhat  different  view  of  the  law  taken 
by  the  American  Courts.  The  law  as  to  the  liability  of 
tow  and  tug  has  been  thus  stated  by  the  Supreme  Court : ' 
"  Cases  arise,  undoubtedly,  where  both  the  tow  and  tug 
are  jointly  liable  for  the  consequences  of  a  collision;  as 
where  those  in  charge  of  the  respective  vessels  jointly  par- 
ticipate in  their  control  and  management,  and  the  master 
and  crew  of  both  vessels  are  either  deflcient  in  skill,  omit 
to  take  due  care,  or  are  guilty  of  negligence  in  their  navi- 
gation. Other  cases  may  well  be  imagined  where  the  tow 
alone  would  be  responsible ;  as  where  the  tug  is  employed 
by  the  master  or  owners  of  the  tow  as  the  mere  motive 
power  to  propel  their  vessel  from  one  point  to  another,  and 
both  vessels  are  exclusively  under  the  control  and  direction 
and  management  of  the  master  and  crew  of  the  tow  .... 
But  whenever  the  tug  under  the  charge  of  her  own  master 
and  crew,  and  in  the  usual  and  ordinary  course  of  such  an 
employment,  undertakes  to  transport  another  vessel  which, 
for  the  time  being,  has  neither  her  master  or  crew  on 
board,  from  one  point  to  another  over  waters  where  such 
accessory  power  is  necessarily  or  usually  employed,  she 
must  be  held  responsible  for  the  proper  navigation  of  both 
vessels  ....  Assuming  that  the  tug  is  a  suitable  vessel, 
properly  manned  and  equipped  for  the  imdertaking,  so 
that  no  degree  of  negligence  can  attach  to  the  owners  of 
the  tow  on  the  ground  that  the  motive  power  employed  by 
them  was  in  an  unseaworthy  condition,  the  tow,  under  the 
oiroumstanoes  supposed,  is  no  more  responsible  for  the 
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ooUisioii  than  bo  muoh  freight  (6).  And  it  is  not  peroeived 
that  it  can  make  any  difference  in  that  behalf  that  a  part 
or  even  the  whole  ofBcers  and  crew  of  the  tow  are  on 
board,  provided  it  desorlj  appears  that  the  tog  was  a  sea- 
worthy vessel  properly  manned  and  equipped  for  the 
enterprise"  (c). 

In  accordance  with  the  principles  here  laid  down,  in 
some  cases  both  tug  and  tow  {d),  in  others  the  tug 
alone  («),  or  the  tow  alone  (/),  have  in  America  been  held 
'  liable  for  damage  done  to  other  ships  by  tug  or  tow. 
Where  both  the  tug  and  her  tow  have  been  sued  and  held 
liable  in  Admiralty,  the  decree  has  gone  against  each  of 
them  for  half  the  damages,  with  power  for  the  plaintiff  to 
have  recourse  against  either  of  them  for  the  balance,  in 
case  of  failure  of  the  other  to  pay  her  full  moiety  of  tiie 
damages  (g). 

It  has  been  held  in  America  that  a  tug  with  a  fleet  of 
barges  or  canal  boats  in  tow,  though  she  is  not,  like  a 
common  carrier,  liable  as  insurer  of  the  cargo  on  board  her 
tow  {h)j  is  generally  liable  for  damage  to  the  craft  in  tow 
or  the  cargo  on  board  them,  and  also  for  damage  to  third 
ships  by  the  tow  (t). 


(b)  So  in  Ths  Alabama  and  The 
Gatneeock,  2  Otto,  695,  it  was  said 
by  the  Supreme  Court  that  a  ship 
in  tow  bears  the  same  relation  to 
the  collision  as  cargo  on  board 
either  of  the  ships. 

(c)  Sturges  v.  Boyer,  24  How. 
110. 

(d)  The  Coleman  and  The  Foeter, 
Brown,  Adm.  466 ;  The  Maybey  and 
The  Cooper,  14  Wall.  204. 

(e)  Smith  y.  The  Creole  and  The 
Sampton,  2  Wall.  0.  G.  Bep.  485. 

(/)  The  Cambridge,  The  Under- 
hilly  and  The  Chaee,  4  Bened.  366 ; 
Cushing  r.  The  Ovmert  of  The  John 
Fraeer,  21  How.  184  ;  The  Clarita 
and  The  Clara,  23  Wall.  1 ;  and 
The  Galatea,  2  Otto,  439.  In  The 
E.  £,  Forbee,  1  Spragne,  328,  and 
The  Seeette,  2  Spragoe,  16,  the  tug 


was  held  liable  for  ooUisionbetween 
a  tow,  lashed  alongside,  and  a  third 
ship. 

Q)  The  Virginia  Ehrman  and 
The  Agneee,  7  Otto,  309 ;  The  City 
of  Hartford  and  The  Unit,  7  Otto, 
323  ;  The  AtUu,  3  Otto,  302  ;  The 
Juniata,  ibid.  337  ;  The  Sterling  and 
The  Equator,  16  Otto,  647. 

{h)  The  Stranger,  Brown,  Ad.  281 ; 
The  Margaret,  4  Otto,  494. 

(t)  See  1  Parsons  on  Shipping, 
ed.  1869,  536;  The  Quieketep,  9 
Wall.  665.  As  to  the  dubr  of  the 
tug  with  regard  to  the  mabng  up 
and  navigation  of  the  tow,  see 
infra,  p.  201.  Ab  to  the  law  in 
France  with  regard  to  the  reepeo- 
tive  liabilities  of  tug  and  tow,  see 
Caumont,  Aboxdage  Nautique,  {{ 
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As  stated  above  it  is  an  implied  term  in  the  oontraot  of  The  contract 
towage  that  the  tug  shall  implicitly  obey  the  orders  of  the  ?4  temf  and 
ship  in  tow  (k).    If  no  orders  are  given  by  the  latter,  it  is  perfonnance. 
the  duty  of  the  tug  to  take  such  a  course  as  will  carry  her- 
self and  her  tow  clear  of  collision  and  other  dangers  (f) ; 
but  it  seems  to  have  been  held  in  a  recent  case  (m)  that 
it  was  not  a  breach  of  duty  for  the  tug  to  pursue  a 
course  which,  though  imprudent,  the  pilot  of  the  tow 
acquiesced  in. 

The  reason  for  the  rule  that,  under  ordinary  oiroum-  Danger  of 
stances,  the  tug  must  obey  the  orders  of  the  ship  in  tow  is,  n^a^aSd*" 
that  there  may  be  no  divided  responsibility  or  double  com-  ^^^®^ 
mand.     It  is  considered  necessary  for  the  safety  of  both 
that  they  should  be  imder  the  supreme  command  of  one 
person.     "  I  am  well  aware,"  said  Dr.  Lushington,  "  that 
mischief  may  in  some  instances  arise  from  pilots  (in  charge 
of  the  tow)  having  entire  control  over  steam  tugs,  and 
giving  directions  contrary  to  the  judgment  and  experience 
of  the  masters  of  steam  tugs,  conversant,  as  they  are,  with 
every  part  of  the  waters  in  which  they  are  employed.    At 
the  same  time,  I  feel  still  greater  difficulties  would  be 
occasioned  by  two  conjQicting  and  independent  authorities 
being  exercised  in  the  navigation  of  one  and  the  same 
vessel "  (n). 

In  crowded  waters,  with  ships  passing  and  repassing  in 
all  directions,  it  is  obvious  that  frequent  and  sudden 
alterations  in  the  course  of  the  tug  must  be  made  to  clear 


{k)  The  ChristifM,  3  W.  Bob.  27 ; 
6  Moo.  P.  C.  C.  371 ;  SmUh  v.  Si. 
Latvrence  Ihw  Boat  Co.,  L.  B.  6  P. 
C.  308 ;  The  Julia,  Luah.  224  ; 
Spaight  v.  TedeastUy  infra, 

(Q  Spaighi  v.  TedeasiU,  6  App. 
Caa.  217;  The  Sinquasi,  6  P.  l). 
241 ;  The  CivUta  and  The  JReeileee, 
18  Otto,  699. 

(m)  Smith  r.  St,  Lawrence  Tow 
Boat  Co,y  L.  R.  6  P.  G.  308 ;  see 
per  Lord  Bladcbnm,  Spaight  r. 
TedeaeUe^  6  App.  Gas.  217,  222.  In 


America  considerable  re^nsLbiUty 
is  thrown  on  the  tog.  ^us  it  has 
been  held  that  it  is  the  duty  of  the 
tagto  be  acquainted  with  thewaters 
she  nayigfates,  and  to  keep  her  tow 
dear  of  local  dangers:  The  Lady 
Pike,  21  WaU.  1 ;  The  Webb,  14 
Wall.  406 ;  The  Margaret,  4  Otto, 
494. 

(n)  The  Chrittina,  8  W.  Rob.  27, 
33 :  in  TheDuke  qfSustex,  1 W.  Rob. 
270,  the  decision  was  to  the  same 
effect,  and  upon  similar  grounds. 
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passing  draft.  Under  such  ciroumstanoes  it  is  the  duty  of 
the  tug  to  direct  her  course  so  as  to  keep  herself  and  her 
tow  clear  of  other  vessels  without  wcdting  for  orders  from 
her  tow  (o). 

Although  it  is  the  duty  of  the  tug  to  obey  the  orders 
from  the  ship  in  tow,  her  duty  does  not  end  here.  It  has 
been  already  stated  that,  in  the  absence  of  orders  from  the 
tow,  she  is  bound  to  show  proper  care  and  skill  in  the 
course  she  takes  and  in  the  performance  of  the  towage 
service.  And  if  the  orders  she  gets  from  the  ship  in  tow 
are  manifestly  wrong,  it  is  her  duty,  even  if  the  orders  are 
given  by  a  pilot  in  charge  of  the  tow,  to  warn  the  tow  of 
her  danger.  *^  The  vessel  and  the  lives  of  the  crew  are 
not  to  be  risked  because  there  is  a  law  which  imposes  the 

ordinary  responsibility  upon  one  individual It 

is  not  for  the  steamer  (the  tug),  knowing  the  danger,  to 
maintain,  as  it  were,  a  sulky  silence,  and  make  herself,  as 
it  were,  instrumental  in  the  destruction  of  life  and  pro- 
perty"  (p).  But  except  in  case  of  manifest  incapacity  or 
error  on  the  part  of  the  pilot,  it  would  seem  that  it  is  not  the 
duty  of  the  tug  to  exercise  a  discretion  as  to  carrying  out 
the  pilot's  orders ;  nor  would  she  be  justified  in  disobeying 
them,  although  there  may  be  risk  of  collision  in  carrying 
them  out. 

If,  during  the  performance  of  a  towage  contract,  the 
ship  in  tow  is  injured  by  collision,  and  has  to  stop  and 
repair  her  damage,  and  the  tug  stands  by  whilst  the 
repairs  are  being  executed,  and  then  completes  the  towage, 
the  tug  is  not  entitled  to  extra  remuneration  by  way  of 
salvage  or  otherwise  for  delay  (q). 

Where  the  tug,  in  performance  of  a  towage  or  salvage 
service,  negligently  damages  her  tow  by  collision,  or  in 

(o)  See  Th4  Sinqtuui,  6  P.  D.  241 ;  Cas.  470.  The  tug  was,  in  thla  ease, 

supra^  p.  191.  performing  a  salyage  service. 

(p)  Th$  Luke  of  Manchester,  4  (q)  The  Hjemmett,  4  ABp.  Mar. 

Not.  of  Gas.  675,  582 ;  5  Not.  of  Law  Gas.  274 ;  5  P.  D.  227. 
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any  other  way,  she  forfeits  her  right  to  towage  or  salvage 
remuneration  (r). 

The  following  points  have  been  decided  with  reference  Hutnal  duties 
to  the  mutual  duties  under  the  towage  contract  of  tug  and  tow^der  the 
tow.    The  tug  must  be  sufficient  as  regards  seaworthiness,  towage  oon- 
equipment  and  power  to  perform  the  service  she  under-  j^^  ^f  ^^ 
takes  («).     If  she  supplies  the  tow-rope,  she  is  responsible  tug. 
for  its  sufficiency  (t).    She  must  show  ordinary  skill,  care 
and  diligence  in  performing  the  towage  service  (u).    She 
must  generally  obey  the  orders  of  the  tow  as  regards 
course,  speed,  alterations  of  the  helm,  stopping  and  going 
ahead  {x)j  and  also  orders  with  reference  to  the  tow-rope, 
its  scope,  making  it  fast  and  casting  it  off  (^).     It  is  her 
duty  to  keep  a  vigilant  look-out,  both  on  her  own  account 
and  on  account  of  her  tow,  since  the  latter  cannot  always 
see  ahead  (2).    If  she  is  compelled  to  cast  off  her  tow,  to 
save  herself  from  collision,  or  for  any  other  reason,  it  is 
her  duty  to  pick  up  her  tow  again  as  quickly  as  possible  (a). 

In  America  it  has  been  held,  in  the  case  of  a  tug  with  a 
number  of  barges  and  river  craft  in  tow,  that  it  is  the  duty 
of  the  tug  to  arrange  and  make  up  her  tow ;  to  see  that 
the  tow  lines  are  sufficient  and  properly  made  fast ;  and 
generally  to  superintend  and  navigate  the  tow,  so  that 
other  ships  are  not  injured  by  it,  and  so  that  the  barges 
do  not  injure  each  other  {b). 

The  duty  of  the  ship  in  tow  is  to  direct  the  course,  and  Duties  of  the 
generally  to  give  orders  as  to  the  conduct  and  navigation  ^^' 


(r)  The  Chrittina,  3  W.  Rob.  27, 
as  to  the  towage  contract  not  being 
performed:  TheLukeofManehetUrf 
ubi  lupra,  as  to  salvage.  But  see 
I%e  8we^ake8,  Brown,  Ad.  609, 
where  a  set-o€F  was  allowed. 

(«)  The  United  Service,  8  P.  D. 
66 ;  9  T,D.  Z;  The  Minnehaha, 
Lush.  846. 

(0  TheSobert  Dixon,  4  P.  D.  121 ; 
6  P.  D.  64 ;  The  Echo,  7  Boned. 
70 ;  The  A,  S.  Wetmore  and  The 
Epeikn,  6  Bened.  147  (Ameriean). 
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The  Julia,  Lush.  224. 

See  oases  cited  above,  pp.  1 90, 


The  Energy,  L.  R.  8  A.  &  E. 
48  ;  The  Julia,  Lush.  224. 

(»)  The  Jane  Bacon,  27  W.  R.  36. 

(a)  The  Annapolie  Bsid  The  Goiden 
Light,  Lush.  366. 

(b)  The  Quickstep,  9  WaU.  666 ; 
The  Stranger,  Brown,  Ad.  281 ;  The 
Cayuga,  16  Wall.  177  ;  The  Francis 
King,  7  Bened.  11 ;  The  Syraeuee. 
12  Wall.  167. 
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of  the  two  ships  (c) ;  to  follow  in  the  wake  of  the  tog  as 
nearly  as  possible  (d) ;  to  have  proper  lights  exhibited  (e) ; 
in  frequented  waters  to  have  the  tow-rope  so  made  fast 
that  it  can  be  readily  oast  off  (/) ;  and  to  give  the  order 
to  slip  when  necessary  (g). 

In  The  Jane  Bacon  (A),  a  ship  in  tow  was  held  liable  for 

the  capsizing  of  a  smack  by  the  tow-rope,  which  caught 

her  mast.     The  tug  altered  her  helm  and  passed  on  one 

side  of  the  smack ;  the  tow,  instead  of  following  in  the 

tug's  wake,  altered  her  helm  in  the  opposite  direction  and 

endeavoured  to  pass  on  the  other  side  of  the  smack.     The 

tow-rope,  beiDg  thus  spread,  caught  the  smack's  mast  and 

capsized  her. 

Mutual  rights      The  mutual  rights  and  liabilities  of  the  tug  and  tow  in 

o?tug  and*^  case  of  a  collision  between  themselves,  and  in  case  of  a 

tow  in  case  of  collision  between  either  of  them  and  a  third  ship,  have 

(1)  between     been  the  subject  of  decisions,  and  appear  to  be  as  follows: — 

^nbef  ^^  For  a  collision  between  the  tug  and  a  third  ship,  or 

one  of  them     between  the  tug  and  her  tow,  caused  entirely  by  the 

^  atnira      improper  orders  given  by  the  tow,  the  latter  would  be 

solely  liable.     Thus,  where  a  ship,  having  engaged  a  tug 

off  Dungeness  to  take  her  to  Gravesend,  ordered  her  to 

take  the  tow-line  on  board  at  a  time  when  the  state  of  the 

weather  made  it  imnecessary  and  dangerous  for  her  to  do 

so,  it  was  held  that  the  ship  in  tow  was  liable  for  a  collision 

between  the  tug  and  her  tow  which  occurred  whilst  the 

line  was  being  passed  from  the  one  ship  to  the  other  (i). 

If  no  orders  are  given  by  the  tow  as  to  avoiding  a  third 
ship,  and  a  collision  occurs  between  the  tow  and  the  third 
ship,  it  has  been  held  that  the  tow,  being  in  fault  for  giving 
no  orders,  cannot  recover  against  the  tug,  either  for  injury 

(c)  See  the  cases  cited,   supra^  (f)  The  Jane  Bacon,  27  W.  R.  35. 

pp.  190,  199.  &)  The  Energy,  L.  R.  3  A.  &  E. 

{d)  The  Jane  Bacon,  27  W.  R.  48. 

36 ;  The  Stranger,  Brown,  Ad.  281 ;  {h)  27  W.  R.  36. 

rA^JfartaifaWm,  12Wall.  31.  (»)    The  Julia,  Lush.  224;   and 

ie)  The  Maru  Hountell,  4  P.  D.  see  The  Robert  Dixon,  4  P.  D.  121 : 

204.  6P.D.  64. 
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whioh  she  herself  reoeived  in  the  oollision,  or  for  damages 

whioh  she  was  compelled  to  pay  to  the  third  ship.     And 

this  appears  to  be  so,  although  the  tug  could  with  ordinary 

care  have  avoided  the  collision.     A  barque  in  charge  oi  b,  Ths  Eftergy. 

compulsory  pilot  was  being  towed  up  the  Thames.     She 

fell  in  with  a  brig  working  up  the  river  against  a  head 

wind.     The  pilot  gave  no  orders  to  the  tug,  and  the  tug 

improperly  attempted  to  cross  the  bows  of  the  brig.    The 

barque  cast  off  her  tow  line  and  attempted  to  go  under 

the  brig's  stem,  but  failed  to  clear  her.     The  collision 

might  have  been  avoided  if  the  tug  had  cast  off  the  tow 

line.     The  pilot  gave  no  orders  throughout.     The  barque 

was  sued  by  the  brig,  and  damc^es  were  recovered  against 

her.    In  an  action  brought  by  the  barque  against  the  tug, 

it  was  held  that  she  could  not  recover  these  damages,  being 

herself  partly  in  fault  for  the  collision  (k). 

This  case  has  been  the  subject  of  some  discussion.      It 
appears  to  have  been  assumed  that  the  negligence  of  the 
pilot  was  contributory  negligence  on   the   part  of  the 
plaintiffs,  or  for  which  they  were  responsible,  so  as  to 
prevent  them  from  recovering  for  a  loss  caused  partly  by 
the  fault  of  the  tug.     That  this  would  be  so  where  the 
pilotage  is  not  compulsory  is   clear;   but  there  is  con- 
siderable doubt  whether  the  case  is  the  same  when  the 
pilot  is  in  charge  by  compulsion  of  law,  and  is  not  the 
servant  or  agent  of  the  shipowner.     This  question  was  Whether  tow- 
discussed,  though  not  decided,  in  a  recent  case  before  the  ^J^^  -^y 
House  of  Lords.     The  question  was,  as  to  the  liability  of  oontributory 
the  tug  for  damage  to  the  tow  caused  by  her  getting  ^Sdhwm-'^ 
ashore  owing  to  the  tug's  negligence,  there  being  also  p^^ryp^lo* 
negligence  on  the  part  of  the  compulsory  pilot  of  the  tow.  tow. 
It  wtis  held  (in  Ireland)  that  the  tow  could  not,  in  such  a 

{k)  The  Energy,  L.  R.  3  A.  &  E.       TheEobert  Dixon,  4  P.  D.  121 ;  6 
48 ;  and  see  Smith  t.  Si,  Lawrence      P.  D.  64. 
Tvw  Eoat  Co,,  L.  B.  6  P.  G.  808; 
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case,  recover  against  the  tug.  The  view  taken  of  the  facts 
by  the  House  of  Lords  rendered  the  decision  of  this  ques- 
tion unnecessary;  but  Lords  Selbome  and  Blackburn 
intimated  their  opinion  that  under  such  circumstances  the 
owners  of  the  tow  would  not  be  prevented  by  the  law  as  to 
contributory  negligence  from  recovering  against  the  tug  (/). 
A  further  question  arises  in  such  a  case,  whether  the 
rule  of  equal  division  of  the  loss  applies,  as  between  the 
tug  and  her  tow.  Where  a  tug,  A.,  was  in  fault  for  a 
collision  between  her  tow,  B.,  and  a  third  ship,  0.,  and  0. 
was  also  in  fault  for  having  an  improper  Ught,  it  was  held 
by  the  Supreme  Court  of  the  United  States  that  the  rule  of 
equal  division  of  loss  applied  as  between  0.  and  A.  {m). 
In  The  Energy  this  question  does  not  appear  to  have  been 
discussed ;  it  seems  to  have  been  assumed  that  the  plaintiffs, 
the  owners  of  the  tow,  were  entitled  either  to  full  damages 
or  to  nothing. 
Tuginiured  In  a  recent  case  a  tug,  A.,  towing  a  vessel,  B.,  was 
ofjm^u^^  struck  and  injured  by  the  tow-rope  of  another  tug,  C, 
towing  same  which  was  ahead  of  A.,  and  also  towing  B.  It  was  held 
that  the  damage  was  caused  by  the  fault  of  C.  in  having 
too  long  a  scope  of  tow-line  out,  and  also  by  the  fault  of 
A.  in  not  keeping  clear  of  the  tow-line  {n).  The  rule  of 
division  of  loss  appears  to  have  been  applied. 

For  injury  the  tug  receives  herself,  or  for  damages 
which  she  is  compelled  to  pay  in  respect  of  a  collision 
between  herself  and  a  third  ship,  she  cannot  recover 
against  the  tow,  unless  the  collision  was  caused  by  im- 
proper orders,  or  otherwise  by  the  negligence  of  the  tow. 
Where  she  could  herself  have  avoided  the  collision,  had 
she  exercised  ordinary  care,  she  clearly  could  not  recover 

(Q  Spaight  v.   TedcMtUy  6  App.  (m)  The  James  Gray  and  The  John 

Ga8.  217.    The  same  question  was  Fraser,  21  How.  184.     . 

considered  in  another  Irish  case:  («)  The  Dighy    Grand,  Ad.   Ct. 

Dudman  y.  Dublin  Fort  and  Docks  30th  April,  1884. 
Board,  Ir.  Bep.  7  G.  L.  518. 
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against  the  tow  merely  on  the  ground  that  the  latter  gave 
no  orders  (o).  For  we  have  seen  that  under  certain  oir- 
oumstanoes  it  is  her  duty  to  keep  clear  of  other  ships 
without  waiting  for  orders  from  the  tow. 

The  liability  of  the  owner  of  the  tug  for  damage  done  Limitation  of 
to  the  tow  by  improper  navigation  of  the  tug  in  the  per-  SSm^^  * 
f  ormanoe  of  the  towage  contract,  is  limited  by  the  statute 
in  this  as  in  other  cases  of  collision  {p). 

The  owners  of  a  ship  that  takes  another  in  tow  are  not  Owners  of  a 
the  less  liable  for  a  collision  between  the  two  ships,  caused  the^Milved^^ 
by  the  negligence  of  the  towing-ship,  because  she  is  engaged  **"P  *5?^^^® 
as  a  salvor  or  quasi-salvor.     The  steamship  Thetis  fell  in  between 
with  The  Sardis  in  a  disabled  state.    The  master  of  The  ^J^^^ 
Thetis  agreed  to  tow  the  latter  to  port.     He  had  received 
no  instructions  from  his  owner  as  to  offering  towage  or 
salvage  service  to  other  ships,  but  the  policy  of  insurance 
effected  upon  The  Thetis^  and  her  bills  of  lading,  contained 
provisions  as  to  her  performing  such  services.    In  attempt- 
ing to  take  The  Sardis  in  tow  The  Thetis  negligently  ran 
into  and  sank  her.    It  was  held  that  the  master  of  The 
Thetis  was  acting  within  the  scope  of  his  employment  in 
undertaking  to  tow  The  SardiSy  and  her  owners  were  held 
liable  for  the  collision  {q). 

In  one  case  it  was  contended  that,  the  tug  being  the  Doctrine  of 
servant  of  the  tow,  the  doctrine  of  common   employ-  ^^^tT^es 
ment  (r)  applied,  as  between  the  tug  and  the  servants  of  !">*  apply  aa 
the  owners  of  the  tow,  so  as  to  prevent  the  owners  of  the  andMrvanS 
tug  recovering  against  the  tow  and  her  owners  damages  ?^  o^'T^era  of 
for  a  collision  caused  by  the  fault  of  the  tow.    This  argu- 
ment did  not  succeed  {s). 

Attempts  have  been  made  to  try  the  question  as  to  the  Mode  of  trial 
tdtimate  liability  for  a  collision  between  tug  or  tow  and  a  ^f  S^bili^y  as 

(0)  See  TheSinqwui,  6  P.  D.  241.  366. 

Ip)  Wahlherffy,Toung,2^W,'R.  (r)  Priestly  y.  Fowhr,   3  M.  ft 

847;  46  L.J.  0.  P.  783.  W.  1. 
{q)  The  Thetis,  L.  B.  2  A.  &  E.  (s)  The  Julia,  Luah.  224. 


206  TUG  AND  TOW. 

between  tu^,    third  sliip,  bj  means  of  the  third  party  prooedure  under 

^^^  the  Judicature  Aot,  but  without  suooeBS  (t).    The  existing 

Eules  (Ord.  XVI.  r.  48)  do  not  enable  a  third  party  to  be 

brought  in  for  such  a  purpose  (u). 

Improper  For  a  ooUision  caused  by  the  fault  of  the  tug  in  taking 

^^^^  tow     ®^  improper  number  of  vessels  in  tow,  either  between  the 

vessels  in  tow,  or  between  one  of  them  and  a  stranger,  the 

owners  of  the  tug  would  primd  facie  be  liable  to  the  owners 

of  the  tow  upon  the  towage  contract  (v).    In  a  recent  case 

the  tug-owners  relieved  themselves  from  this  liability  by 

expressly  contracting  that  they  would  not  be  answerable 

for  the  negligence  of  their  servants  on  board  the  tug  (x). 

The  mere  f  £U3t  that  one  of  the  vessels  in  tow  strikes  and 

damages  another  raises  no  presumption  of  negligence  on 

her  part.    It  was  so  held  where  the  leading  vessel  in  tow 

took  the  ground,  and  the  following  vessel  ran  into  her  (y). 

With  whom         Where  two  or  more  ships  are  in  tow  of  the  same  tug, 

restewhore*     and  no  agreement  has  been  come  to  between  them  and  the 

more  than  one  tug  as  to  which  ship  is  to  have  the  command,  it  has  not 

tow.  been  decided  with  whom  the  command  rests  (s).    But  it 

has  been  held  in  such  a  case  that  one  of  the  ships  in  tow 

could  not  recover  against  the  tug  for  damage  caused  by 

being  under  way  in  a  thick  fog  when  they  ought  all  to 

have  brought  up.    It  was  assumed  by  the  Court  that  it 

was  the  duty  of  the  ship  in  tow  to  give  the  order  to  bring 

up  (a).     Where  two  vessels  were  in  tow  of  the  same  tug, 

without  objection  on  the  part  of  that  one  of  them  which 

was  nearest  the  tug,  and  this  vessel  took  the  groimd  and 

was  run  into  by  the  other  astern,  it  was  held  that  she  could 

not  recover  against  the  vessel  that  ran  into  her  {b). 

{t)  See  The  CarUhumy  6  P.  D.  35,  {y)  See  Hanrit  v.  Anderton,   14 

69  ;  The  Bimea,  8  P.  B.  91.  C.  B.  N.  S.  499. 

(tf)  Speller  y.  Bristol  Steam  Nav,  («)  The  Oipsey  King,  6  Not.  of 

Co,y  13  Q.  B.  D.  96.  Gas.  282. 

(f^)  See  The  United  Service,  8  P.  {a)  Smith  v.  St,  Lawrence  Tow 

D.  66  ;  9  P.  D.  3.  Boat  Co.,  L.  B.  6  G.  P.  308. 

(x)  The  United  Service,  ubi  supra.  (b)  Harris  y  Anderson,  14  G.  B. 

N.  S.  499. 


ADMIRALTY  JURISDICTION. 


207 


The  tug  can  be  sued  in  Admiralty  for  damage  to  the  Jurifldiotion 

,...  ••!•  IT*  jr  Tx<**  Admiralty 

snip  in  tow  reoeived  m  a  ooUision  caused   oy  negligent  Court  in  case 
towage,  whether  such  damage  is  sustained  by  the  tow  in  ?*  negUgent 
a  collision  with  a  third  ship  or  with  the  tug  (c).    And  the 
tug  may  be  sued  in  the  same  Court  for  damages  which 
the  tow  has  been  compelled  to  pay  to  a  third  ship  for  a 
collision  caused  by  the  fault  of  the  tug  (d). 

(e)  The  Kightwateh^  Lnah.  642  ;  reoeived  in  a  collision  or  not :  see 

Ths  Julia,  ib.  224.  tupra,  p.  101,  note  {j\  The  Admi- 

(d)  The  Energy f  L.  B.  3  A.  &  £.  ralty  jurisdiction    of    the  United 

48.    It  seems  l^at  the  Admiralty  States  Courts  includes  all  claims 

Court  has  jurisdiction  in  a  claim  arising  out  of  towage  contracts:  2 

for  damage  caused  by  negligent  Parsons  on  Ship.  (ed.  1869),  176, 

towage,  whether  such  damiBige  is  188 ;  The  Webb,  14  Wall.  406. 
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udb; 
ooUisionm 
foreign 
waters. 


Law  applio-  In  oollision  cases  where  one  or  both  the  ships  are  f oreign, 
a^eto  oreign  q^Qg^jQ^g  frequently  arise  as  to  the  law  appKcable  to  the 
oase,  and  particularly  as  to  the  application  of  British 
statutes  to  foreign  ships.  The  general  rule  is  that  muni- 
cipal laws  are  binding  upon  the  subjects  of  the  state  by 
which  they  are  enacted  everywhere,  but  upon  foreigners 
only  when  they  are  within  its  jurisdiction  (a).  The  prin- 
ciple which  governs  questions  of  jurisdiction  and  remedies 
has  been  thus  stated :  ^^  In  regard  to  the  merits  and  rights 
involved  in  actions,  the  law  of  the  place  where  they 
originated  is  to  govern  ....  but  the  forms  of  remedies, 
and  the  order  of  judicial  proceedings,  are  to  be  according 
to  the  law  of  the  place  where  the  action  is  instituted,  with- 
out any  regard  to  the  domicil  of  the  parties,  the  origin  of 
the  right,  or  the  country  of  the  act "  (6). 

Before  the  passing  of  25  &  26  Vict.  c.  63,  foreign  laws, 
and  the  general  maritime  law,  touching  the  steps  to  be 
taken  to  avoid  collision,  and  the  extent  of  the  shipowners' 
liability,  differed  from  the  law  of  this  coimtry,  and  ques- 
tions of  difficulty  arose  in  the  case  of  collisions  where  one 
or  both  ships  were  foreign  as  to  the  law  appKcable  to  the 
case.    By  the  Act  above  mentioned  it  is  provided,  with 


{a)  Ab  to  the  limits  of  British 
jurisdictioii,  see  ITie  Saxonia  and 
The  Eclipse,  Lush.  410 ;  TKe  Anna- 
polis and  The  Johanna  Siollf  Lnsh. 
295 ;  Eegina  t.  Keyny  The  Franeonia, 
2  Ex.  B.  63 :  of  Admiralty  juris- 
dintion,  if\fra,  p.  209. 

{b)  Story's  Gonfliot  of  Laws,  Ch. 


14,  }  658,  7th  ed.  p.  702 ;  and  see 
Donn  T.  Zippman,  6  CI.  &  Fin.  1. 
So  a  foreigner  in  France  suing  for 
a  collision  is  subject  to  the  dis- 
abilities (Jin  de  non  reeewir)  of  the 
Code  de  Commerce,  Arts.  435, 436 ; 
Abordage  Nautique,  Caumont,  }{ 
8-2,  83. 
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reference  to  the  rule  of  the  road  and  the  extent  of  ship* 
owners'  liability,  that  in  the  courts  of  this  country  foreign 
ships  shall  be  judged  by  the  British  law.  There  are,  how- 
ever, several  points  upon  which  the  decisions  above  referred 
to  (c)  are  material,  and  as  to  which  there  is  some  doubt 
whether  British  or  foreign  law  is  to  prevail.  As  stated 
above,  the  general  rule — where  the  question  is  not  expressly 
decided  by  statute — is,  that  as  to  the  rights  and  merits  of 
the  parties  the  law  of  the  place  of  collision,  and  as  to 
remedies  and  procedure  the  law  of  the  tribunal  {lex  fon)^  is 
to  prevail  The  form  in  which  the  question  may  arise  at 
the  present  day  is  indicated  below. 

Actions  for  collision  are  said  to  be  communis  Jurisj  and  JuriBdiction 
the  Admiralty  Court,  has  never  refused  to  entertain  an  courts  whero 
action  metely  because  both  ships  were  foreign  (rf ),  or  their  lx)th  the  ships 
owners  not  British  subjects  (^),  or  because  the  collision 
occurred  in  foreign  waters  (/). 

The  ancient  jurisdiction  of  the  Admiralty  extended  over  Limits  of 
all  waters  where  the  tide  ebbs  and  flows  and  where  great  ^I^SdSo^n 
ships  are  accustomed  to  go  {g) ;  but  for  many  years,  and 
until  the  recent  statutes  enlarging  the  jurisdiction  of  the 
Admiralty  Court  (A),  the  Court  was  liable  to  be  restrained 
by  prohibition  from  exercising  its  jurisdiction  in  cases  of 
collision  occurring  in  this  country  within  the  body  of  a 
county  (»).  Where  not  prohibited  the  Admiralty  Court 
appears  to  have  exercised  the  jurisdiction  even  where  the 
collision  was  in  the  body  of  a  county,  at  least  where  the 


(c)  See,  infra,  pp.  215,  217,  as  to 
these  oases. 

(rf)  The  Johann  FrUderich,  I  W. 
Bob.  35  ;  and  see  The  Evangelistria, 
25  W.  R.  266  (ownership  of  a 
foreign  yessel) ;  In  re  Smith,  1  P. 
D.  300;  The  Orvefawaldy  Swab. 
430 ;  The  Vxvar,  2  P.  D.  29 ;  and 
/w  Story,  J.,  The  Invincible,  2  GaU. 
29. 

(e)  In  Th4  Courier y  Lnah.  541, 
neither  of  the  ^ps  were  owned  by 
Britieii  subjects,  and  the  collision 

M. 


was  in  foreign  waters. 

(/)  In  The  Diana,  Lush.  539,  the 
ships  were  owned  by  British  sub- 
jects, and  the  colUsion  was  in 
foreign  inland  waters. 

{ff)  See  per  Blackburn,  J.,  Reg. 
V.  Anderson,  L.  R.  1  0.  0.  R.  161 ; 
JReff.  V.  Carr,  10  Q.  B.  D.  76. 

(A)  3  &  4  Vict.  c.  65  ;  24  Viot.  o. 
10. 

(f)  The  Publie  Opinion,  2  Hag. 
398 ;  The  Eliza  Jane,  3  Hag.  335. 
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ship  sued  was  foreign,  and  the  plaintiff  would  otherwise 
be  without  a  remedy  (j).  At  the  present  day  there  is  no 
doubt  that  the  Admiralty  Division  has  jiuisdiction,  and 
will  exercise  it,  whether  the  collision  occurs  within  the  ebb 
and  flow  of  the  tide  or  not,  and  whether  in  British  or 
foreign  waters  or  on  the  high  seas  {k).  The  liability  of  a 
foreign  ship  that  has  injured  property  of  a  British  subject 
in  any  part  of  the  world  to  be  detained  until  satisfaction 
is  made  to  the  sufferer,  is  referred  to  below  (/). 

In  a  recent  case  (m)  it  was  held  that  a  County  Court 
had  Admiralty  jurisdiction  in  respect  of  a  collision  which 
occurred  in  a  dock  connected  with  a  tidal  river  (the 
Thames)  by  a  lock.  And  it  seems  that  the  Admiralty 
Division  of  the  High  Court  also  has  jurisdiction  in  such  a 
case  (n).  Dr.  Lushington  exercised  the  jurisdiction  in  the 
case  of  a  collision  in  foreign  inland  waters — ^the  Great 
North  of  Holland  Canal  (o). 

The  common  law  courts  have  jurisdiction,  whether  the 
UwwSen^e  ^^V^  *^  British  or  foreign,  and  whether  the  collision 
collision  ia  occuTS  in  foreign  waters,  or  elsewhere.  "  The  right  of  aU 
persons,  whether  British  subjects  or  aliens,  to  sue  in  the 
English  courts  for  damages  in  respect  of  torts  committed 
in  foreign  countries,  has  long  since  been  established ;  and, 
as  is  observed  in  the  note  to  Mostyn  v.  Fabrigas  (p),  there 
seems  to  be  no  reason  why  aliens  should  not  sue  in  England 
for  personal  injuries  done  to  them  by  other  aliens  abroad, 
when  such  injuries  are  actionable  both  by  the  law  of 
England,  and  also  by  that  of  the  country  where  they  are 


Jniifldiotioii 
at  oommon 


(y)  FairUss  y.  Thortm,  The  Good 
Intent  and  The  Hinee  Chriettan^ 
BurreU'B  Beports,  p.  130.  As  to 
Admiralty  jurisdiction  generaUy, 
see  Be  Zovio  v.  £oit,  2  Gall.  398  ; 
The  Volant,  1  Not.  of  Cas.  503, 
509. 

[k)  The  Diana,  Lush.  539,  col- 
lision in  the  Great  North  of  Hol- 
land Oanal;  The  Courier,  Lush. 
641;  The  Mali  Ivo,  L.B.  2  A.  &  E. 


366  ;  as  to  colonial  waters,  see  The 
Beerleas,  Lush.  30  ;  as  to  a  collision 
in  a  London  dock,  see  Reg,  y.  Judge 
of  City  of  London  Court,  10  Q.  B.  6. 
609. 

il)  Infra,  p.  211. 

(m)  Reg.  y.  Judge  of  City  of  London 
Court,  8  Q.  B.  D.  609. 

[n)  Under  24  Vict.  o.  10,  s.  7. 

lo)  The  Diana,  Lush.  539. 

p)  1  Smith's  L.  G.,  8th  ed.  652. 
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oommitied ;  and  the  impression  wliich  had  prevailed  to  the 
contrary  seems  erroneous"  (q). 

Neither  in  the  Admiralty  (r),  nor  in    the   Queen's  Liability  of 
Bench  (a)   Division,  can  a  personal  action  for  damages  rosident 
in  respect  of  a  collision  occurring  below  low- water  mark  »^«>ad. 
of  the  coasts  of  the  United  Kingdom  be  brought  against 
a  person  not  domiciled  or  ordinarily  resident  within  the 
jurisdiction  (^),  unless  the  writ  of  summons  can  be  served 
within  the  jurisdiction.      In  such  a  case  service  of  the 
writ  out  of  the  jurisdiction  will  not  be  ordered.     A  writ 
addressed  to  a  person  resident  abroad,  and  intended  to  be 
served  upon  his  coming  within  the  jurisdiction,  wiU  not 
be  set  aside  merely  because  it  describes  him  as  having  an 
English  address  {u). 

But  a  foreign  ship,  that  has  injured  a  British  ship  or  Detention  of 
property  of  a  British  subject  in  any  part  of  the  world,  may  ^JJfaa 
be  detained,  if  found  within  three  miles  of  the  coasts  of  injured  pro- 
the  United  Kingdom,  so  as  to  compel  her  owners  to  abide  S^^ 
the  event  of  any  action  in  the  courts  of  this  country  for  s^^jeo*- 
damage  caused  by  her  (x).    And  it  seems  that  in  such  a 
case  she  is  liable  in  an  action  in  rem  (y).     But  the  ship 
cannot  under  this  Act  be  detained  in  respect  of  personal 
injury  (2) ;  and  it  has  been  doubted  whether  she  could  be 
seized  whilst  passing  the  coasts  of  this  country  on  a  foreign 
voyage  (a). 

The  question  whether  an  action  can  be  maintained  in  Action  in  this 
any  court  in  this  country  for  a  wrongful  act  to  a  pier  or  aZj  to 

pier  aoroad. 

(ri  iVr  Selwyn,  Jj  J,,  The  HaUey,  (x)  M  &  IS  Vict.  c.  104,  s.  527. 

L.  R.  2  P.  C.  193,  202,  203,  and  The  Christiana,  2  Ha^.   183,  is  a 

see  per  Brett,  M.B.,  10  Q.  B.  D.  decision  under  the  similar  Act,  1  & 

537.  2  Geo.  4,  c.  75.    In  America  any 

(r)  In  re  Smith,  1  P.  D.  300;  The  property  of  i^e  owners  of  the  ship 

Vhar,  2  P.  D.  29 ;  The  HeUneUa,  7  sned  which  is  found  within  thie 

P.  B.  67.  jurisdiction  may  be  seized :  2  Par- 

{s)  Harris  y.  Owners  of  the  Fran-  sons  on  Ship.  (ed.  1869),  390. 

Mttto,  2  0.  P.  D.  173.  (y)  The  Bilbao,  Lush.  149. 

(if)  See  Ord.  XI.  r.  1,  sub-s.  (c),  («)  Sarris  y.  Owners  of  The  Fran* 

Boles  of  Sup.  Ct.  1883.  eonia,  2  G.  P.  D.  173. 

(«)  The  EekneUay  %tH  supra,  {a)  Beeper  Codkbnm,  C.J.,  Rey, 

y.  Ket/n,  2  Ex.  D.  68,  218. 

p2 


212 


FOREIGN  SHIPS — FOREIGN  LAW. 


Law  of 
negligence 
and  of 
liability  for 
negHgenoe 
appli^ble  to 


breakwater  forming  part  of  tlie  soil  of  a  foreign  eoTintry 
has  not  been  decided.  It  £ux)se  in  The  M.  Moxham^  but, 
by  oonsent  of  the  parties,  no  objection  to  the  jurisdiction 
was  taken.  James  and  Mellish,  L.JJ.,  appear  to  have 
thought  that  there  was  a  grave  question  as  to  the  jurisdic- 
tion (b) . 

Before  the  enactment  of  the  existing  International  Be- 
gulations  for  Preventing  Collisions  at  Sea,  the  question  of 
negligence  in  all  cases  of  collision  was  tried  by  the  general 
maritime  law :  in  other  words,  by  those  rules  of  seaman- 

foreign  ahipe.  ^^^  which,  it  was  assumed,  were  common  to  seamen  of 
all  nations  (c).  Thus  the  rule  that  a  vessel  on  the  port  tack 
should  bear  up  for  another  on  the  starboard  tack,  was 
applied  to  all  ships,  whether  British  or  foreign.  And  at 
the  present  day,  so  far  as  the  Begulations  do  not  extend, 
or  where  they  are  not  applicable,  the  test  of  negligence  is 
the  same ;  namely,  the  general  practice  of  seamen,  or,  as 
it  is  sometimes  called,  the  general  maritime  law. 

LiaUlity  for        The  law  applicable  in  this  country  to  cases  of  collision 

K^^r^  ^^  ^^  *^®  ^8^  ^^»  where  one  or  both  ships  are  foreign,  is 
maritime  law.  the  maritime  law  as  administered  in  England,  and  not  the 
law  of  the  flags  (rf).  By  that  law  the  shipowner  is  liable 
for  the  negligence  of  the  master  and  crew  of  his  ship  {e). 
And  it  appears  that  the  liability  is  the  same  whether  the 
action  is  in  a  court  having  Admiralty  jurisdiction  or 
not  (/).  The  rights  and  duties  of  persons  navigating 
vessels,  whether  in  port  or  on  the  high  seas,  are  the  same. 
It  is  their  duty  so  to  exercise  their  right  as  to  do  no 
damage  to  the  property  of  others.    In  a  case  {g)  where  it 


{h)  See  Foote's  Priy.  Intemat. 
Law,  290  seq, 

(o)  See  The  Duft^riety  Swab.  63, 
125. 

{d)  The  Johann  Friederich,  1  W. 
Bob.  36 ;  The  Dundee,  1  Hag.  Ad. 
120  ;  The  Leon,  6  P.  D.  H8 ;  The 
Milan,  Lush.  388;  Poote's  Priy. 
Internat.  Law,  pp.  308-403 ;  and 
see  per  landley,    L.J.,   Chartered 


Mercantile  Bank  of  India  v.  Nether^ 
lands  India  Steam  Navigation  Co,, 
10  Q.  B.  D.  621,  545 ;  and  n^a, 
pp.  3,  70. 

(e)  Per  Brett,  M.R.,  10  Q.  B.  D. 
637  ;  Coke's  Inst.  4tli  Pt.  fo.  146. 

mibid, 

(ff)  Per  Willes,  J.,  Sttbmarine 
Telegraph  Co,  y.  Dickson,  16  C.  B. 
N.  S.  769,  779. 
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was  SO  held  an  English  company  sued,  and  reoovered 
damages  against,  the  owners  of  a  foreign  vessel  for  injniy 
done  to  the  company's  cable,  which  lay  at  the  bottom  of 
the  sea,  by  the  ship's  anchor. 

The  form  of  the  sentence  by  which,  according  to  the 
ancient  practice  of  the  Admiralty  Court,  the  owners,  inter- 
vening for  their  interest  in  an  action  in  in  rem^  were  con- 
demned in  damages,  was,  that  the  collision  having  been 
caused  by  the  fault  or  negligence  of  the  master  and  crew 
of  the  ship  sued,  her  owners,  therefore,  were  liable.  There 
is  no  reference  in  the  sentence  to  their  liability,  or  the 
liability  of  the  ship,  being  founded  upon  the  fact  of 
the  crew  being  the  agents  of  the  shipowner. 

In  a  recent  case.  The  Leon  (A),  in  an  action  in  personam 
in  the  Admiralty  Division  by  the  owners  of  a  British  ship 
against  the  owners,  resident  in  England,  of  a  Spanish  ship, 
for  damages  in  respect  of  a  collision  between  the  British 
and  Spanish  ships  on  the  high  seas,  it  was  pleaded  that 
the  negligence  on  the  part  of  the  Spanish  ship  (if  any) 
was  negligence  of  the  master  or  crew,  for  which,  by  the 
law  of  Spain,  the  master  or  crew,  and  not  the  shipowners, 
were  liable.  It  was  held  by  Sir  E.  Phillimore  that  by  the 
general  maritime  law  and  by  the  law  of  England  as  admi- 
nistered in  Admiralty,  the  defendants,  the  foreign  owners, 
were  liable. 

In  a  somewhat  similar  case  recently  before  the  Court  of 
Appeal,  an  English  company,  registered  under  the  Com- 
panies Act,  1862,  were  sued  in  tort  by  the  owners  of  cargo 
on  board  a  vessel  that  was  sunk  in  a  collision  caused  partly 
by  the  fault  of  the  defendants'  ship,  which  had  a  foreign 
register  and  sailed  under  the  foreign  flag  (t).  The  defen- 
dants admitting  that  they  represented  the  foreign  owners 

(h)  6  P.  D.  148.  of  a  Dutoh  companj,  the  members 

(t)  To  enable  her  to  trade  with  of  which  were  the  Bame  as  those  of 

the  Dutch  East    Indies  she  was  the  English  company. 

registered  in  Holland  in  the  name 
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for  the  puipoees  of  the  action,  it  was  held  that  they  were 
liable.  And  it  was  said  that  even  without  the  admission 
the  decision  would  probably  have  been  the  same,  the 
foreign  owners  being  bare  trustees  for  the  defendants  (k). 

In  an  action  in  a  common  law  court  by  the  owners  of 
a  British  ship  against  a  French  subject  for  a  collision  with 
a  French  ship  on  the  high  seas,  it  was  pleaded  that  the 
injury  complained  of  happened  out  of  British  jurisdiction, 
and  that  it  was  not  committed  by  the  defendant  personally, 
but  by  the  master  of  the  French  ship ;  that  the  defendant 
was  a  French  subject ;  that  by  the  law  of  France  he  was 
not  liable  for  the  acts  of  the  master ;  and  that  by  the  same 
law  a  French  corporation,  who  were  the  proprietors  of  the 
ship,  and  the  master's  employers,  were  alone  liable.  The 
plea  was  held  good  (/). 
Application  of  The  liability  for  damage  depends,  in  some  cases,  upon 
tol^^tr^"  the  law  of  the  place  where  the  collision  occurs,  and  of  the 
fOT  negli-  country  to  which  the  ship  belongs.  If  it  occurs  in  the 
territorial  waters  of  a  country  by  the  law  of  which  an 
owner  is  not  liable  for  the  wrongful  acts  of  his  officers  or 
crew,  it  seems  that  he  would  not  be  liable  in  the  courts  of 
this  country  (m).  For  the  question  whether  a  particular 
person  is  liable  for  an  act  which  is  wrongful  by  the  law  of 
the  place  where  it  is  committed,  depends  on  the  substan- 
tive law  of  the  country  where  the  act  is  done  (w).  In  such 
a  case,  therefore,  it  is  the  lex  loci  and  not  the  lex  fori  which 
governs.  Nor  is  the  defendant  liable,  in  this  country,  for 
a  collision  in  a  foreign  countiy,  unless  the  negligence 
causing  the  colUsion  is  that  of  a  person  for  whose  acts  he 
is  responsible  by  the  law  of  England.  "  No  action  can  be 
maintained  in  the  courts  of  this  country  on  account  of  a 

{k)  Chartered  Mercantile  Bank  of  (m)  See  per  Brett,  M.B.,  Char^ 

India,    ^.    y.    Netherlands   India  tered  Mercantile  Bank  of  India  v. 

Steam  Navigation  Co,,  10  Q.  B.  D.  Netherlands  India  Steam  Navigation 

621,  646.  Co.,  10  Q.  B.  D.  621,  636. 

(i)  General  Steam  Navigation  Co.  («t)  Per  Mellish,   L.J.,   The  M. 

y.  GUhu,  11  M.  &  W.  877,  896.  Moxham,  1  P.  D.  107,  118. 


gence. 
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wrongful  act  either  to  a  person  or  to  personal  property 
committed  within  the  jurisdiction  of  a  foreign  oonntryy 
unless  the  act  is  wrongful  by  the  law  of  the  country  where 
it  is  committed,  and  also  by  the  law  of  this  country  "  (o). 

In  The  M,  Moxham  an  English  company,  possessed  of  a 
pier  in  Spain,  instituted  an  action  in  the  Admiralty  Court 
against  a  British  ship  for  negligently  injuring  the  pier. 
The  shipowners,  by  their  answer,  pleaded  that  by  the  law 
of  Spain  they  were  not  liable  for  the  negligence  of  the 
crew  in  the  navigation  of  the  ship.  The  Coiirt  of  Appeal 
held  that,  assuming  the  Court  had  jurisdiction,  the  law  of 
Spain  was  applicable,  and  that  the  plea  was  good  (/?). 

So  if  the  collision  occurs  in  foreign  waters  by  the  fault 
of  a  pilot,  the  employment  of  whom  is  compulsory  by  the 
foreign  law,  the  owners  will  not  be  liable  in  the  courts  of 
this  coimtry  (q). 

It  has  been  held,  where  there  are  several  claims  against  Order  of 
a  ship,. that  they  must  rank  and  be  paid  according  to  ^^^-f^* 
British  law,  the  matter  being  governed  by  the  lex  fori  (r).   fori. 

The  statutory  rules  as  to  steps  to  be  taken  to  avoid  Rule  of  the 
collision,  which  were  contained  in  the  Merchant  Shipping  foreign^ ships, 
and  other  Acts  previous  to  25  &  26  Vict.  c.  63,  were  held 
not  to  apply  in  the  case  of  a  collision  between  two  foreign 
ships,  or  a  British  and  a  foreign  ship,  on  the  high  seas. 
The  question  of  negligence  in  such  cases  was  tried  by  the 
general  maritime  law,  under  which  the  steps  required  to 
be  taken  to  avoid  collision  were  not  always  identical  vrith 
those  required  by  the  British  statute.  A  ship,  therefore, 
meeting  another  on  the  high  seas,  had  to  obey  one  rule,  if 
both  ships  were  British,  and  another,  and  a  different  rule, 
if  one  were  not  British  (5).    This  state  of  things,  which 

(0)  Per  MeUish,  L.J.,  in  The  Jf.  62,  132. 

Moxham,  1  P.  D.  107,  111  ;  and  see  (r\  Th$  Union,  3  L.  T.  N.  S.  280. 

per  Lord  Blackburn,  The  Vera  Cruz,  {e)  The  Dumfries,  Swab.  Ad.  63 ; 

10  Ap.  Oa.  59,  72.  The  Saxonia  and  The  Eelipee,  Lush. 

(p)  The  M.  Moxham,  1  P.  D.  107.  410;  The  Zolherein,  Swab.  Ad.  96; 

•   (q)  The  Halley,  L.   B.  2  P.  0.  The  Elizabeth,  3  L.  T.  N.  S.  169. 

193  ;  The  Guy  Mannering,  7  P.  D.  The    general   maritime  law   em- 
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oould  not  fail  to  be  produotive  of  collisions,  led  to  the 
adoption  of  the  existing  International  Begulations(^). 
No  question  as  to  the  rule  of  the  road,  or  as  to  the  law 
applicable  to  the  particular  case,  such  as  arose  in  the  cases 
decided  under  former  Acts,  can  now  be  raised.  All  mari- 
time nations  having  adopted  the  Begulations,  and  the 
courts  of  this  country  being  required  by  the  municipal 
law  to  apply  the  Begulations  to  the  ships  of  all  nations 
that  have  adopted  them,  the  rule  of  the  road  is  the  same 
for  all  ships,  and  is  recognized  alike  by  international, 
municipal,  and  maritime  law  (u). 

Foreign  ships,  equally  with  British  ships,  are  bound  to 
know  and  observe  local  Begulations  for  preventing  colli- 
sions in  force  in  various  rivers  and  harbours  of  this 
country  (x). 

Foreign  municipal  regulations  as  to  ships'  lights,  and 
rules  to  be  observed  in  navigating  foreign  waters,  though 
they  have  not  in  the  courts  of  this  country  the  force  of 
law,  may,  as  evidence  of  negligence,  be  of  importance  in 
determining  the  liability  for  a  collision  in  such  waters. 
The  effect  of  special  regulations  made  by  the  Government 
of  this  or  a  foreign  country  for  its  ships  of  war  and  for 
ships  under  convoy  is  expressly  saved  by  the  Kegula- 
tions(y). 

The  law  by  which  the  owners  of  a  ship  that  has  been  in 


bodied  the  **  port  tack  "  rule — ^that 
a  sailmg  ship  on  the  port  tack  should 
giye  waj  to  another  on  the  star- 
board tack :  see  The  Dttmfries,  ubi 
supra. 

(t)  As  to  the  circumstances  under 
which  these  Begulations  were  pro- 
mulgated, see  infra f  p.  305. 

(m)  The  exceptions  with  regard 
to  fishing  vessels'  lights  created  by 
the  Begulations  of  1884  (as  to 
which  see  infra,  p.  836),  are  pro- 
bably temporary,  it  being,  doubt- 
less, intended  to  obtain  the  ad- 
herence of  foreign  nations  to  these 
Articles.    In  a  recent  case  a  Por- 


tuguese C!ourt  placed  a  construction 
upon  one  of  the  Begulations,  which 
was  directly  opposite  to  that  borne 
by  the  English  yersion.  This  was 
clearly  an  error  of  the  Portuguese 
Court,  and  has  been  corrected ;  see 
infrOf  p.  375. 

(x)  25  &  26  Vict.  c.  63,  ss.  32, 
67 ;  see  The  Fymoordy  Swab.  Ad. 
374 ;  The  Seine,  ibid.  411,  as  to  the 
law  on  this  subject  under  the  M.  S. 
Act,  1854  ;  and  see  The  Miehelimo 
and  The  Dacca,  Mitch.  Mar.  Beg. 
1 877,  as  to  the  application  to Britiui 
ships  of  local  Begulations  abroad. 

(f/)  Art.  26,  ivfra,  p.  463. 
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cx)llision  are,  upon  proof  of  certain  oiroumstances  as  to  tofoieign 
infringement  of  the  Begulations,  or  as  to  not  assisting  the  ^to  pre^^ 
other  ship,  made  liable  for  the  collision,  without  proof  of  Bumption  of 
actual  negligence  upon  the  part  of  their  ship,  has  been  tainedSthe 
considered  in  a  former  chapter  (2).    There  seems  to  be  no  ^"J^^ 
doubt  that  these  enactments  apply  to  foreign  ships  (ff). 
In  recent  cases  the  rule  as  to  infringement  of  the  Kegu- 
lations  has  been  assumed  to  apply  to  a  British  and  foreign 
ship  in  collision  in  British  waters  and  also  on  the  high 
seas  (b).    The  wording  of  the  enactment  as  to  not  standing 
by  to  assist  favours  the  contention  that  that  part  of  the 
section  which  relates  to  presumption  of  fault  applies  to 
foreign  as  well  as  British  ships.     Both  sections,  moreover, 
would  probably  be  held  to  be  rules  of  evidence,  or  other- 
wise applicable  to  foreign  ships  as  lex  fori  (c) 


(e)  Supra,  pp.  41 — 68. 

(a)  The  Magnet,  L.  R.  4  A.  &  E. 
417 ;  see  per  Sir  B.  Phillimore  in 
JReff.  v.  Eet/n,  2  Ex.  D.  63,  85.  The 
doubt  expressed  by  the  Privy 
Council  in  The  Fanny  M,  Carvill,  2 
Asp.  Mar.  Law  Gas.  565,  569,  ap- 
pears to  be  not  well-founded. 

{b)  The  Englishman,  3  P.  D.  18  ; 
The  Voonoaarta  and  The  Khedive,  7 
App.  Gas.  796 ;  The  Vera  Cruz  (No.  1), 
9  P.  D.  88.  See  also  The  BHtish 
Frineess  and  T?ie  Sedmi  Duhrovacki, 
Ad.  Ct.  March  11— 14th,  1878, 
Mitch.  Mar.  Keg. ;  The  Magdeburgh 
and  The  Henry  H^t/^re^  (American), 
Ad.  Diy.  16th  Jan.  1886  ;  The  Love 
Bird,  6  P.  D.  80.  It  will  be  noticed 
that  in  36  &  37  Vict.  c.  85,  there  is 
no  enactment  corresponding  to  s.  68 
of  25  &  26  Vict.  c.  63,  whereby  in 
certain  cases  power  is  given  to  ap- 
ply by  order  in  Councu  provisions 
of  the  Act  relating  to  collisions  to 
foreign  ships  out  of  British  juris- 
diction. 

(e)  It  was  held  by  Dr.  Lushing- 
ton  in  7i^  Zollverein,  Swab.  Ad.  96, 
that  s.  298  of  17  &  18  Vict.  c.  104, 
was  a  lex  fori  relating  to  remedies. 
In  that  case  the  section  was  held 
not  to  apply  in  tiie  case  of  a  colli- 


sion between  a  British  and  a  foreign 
ship  on  the  high  seas,  so  as  to  pre- 
vent the  British  ship  from  recover- 
ing against  the  foreigner.  The 
ground  of  the  decision  was  that  the 
previous  section  (s.  296),  contain- 
ing the  rule  of  the  road,  was  a 
municipal  law  not  applicable  to 
foreign  ships  on  the  high  seas,  and 
that  therefore  s.  ^98,  which  de- 
pended on  B.  296,  had  no  applica- 
tion to  the  foreign  ship.  Since, 
therefore,  the  foreigner  was  not 
prevented  by  s.  298  from  recovering 
against  a  British  ship  that  to  which 
by  the  maritime  law  he  would  be 
entitled,  it  was  held  to  be  unfair  to 
allow  the  foreigner  to  avail  himself 
of  a  breach  by  the  British  ship  of 
the  municipal  law  as  a  defence. 
The  existing  Begulations  being 
international,  it  is  submitted  that 
the  decision  in  The  Zollverein,  as  to 
the  application  of  s.  298  of  the  Act 
of  1854,  affords  no  ground  for  con- 
tending that  s.  17of  the  Act  of  1873 
does  not  apply  to  foreign  ships.  In 
The  Nevada,  1  Asp.  Mar.  Law  Gas. 
477,  however,  the  Vice- Admiralty 
Gourt  of  N.  S.  Wales  held  that  s.  33 
of  the  Act  of  1862  did  not  apply  to 
an  American  ship.    In  The  v^- 
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Defence  of 
"  compulsory 
pilotage  " 
available  for 
foreign  ships. 


Compulsoiy 

pilotage 

abroad. 


re 


It  may  be  doubted  whether  36  &  37  Viot.  o.  85,  b.  16 
(the  "standing  by"  rule),  applies  to  a  foreign  ship  in  the 
case  of  a  collision  on  the  high  seas,  at  least  where  it  is 
proved  that  the  oflScers  of  the  foreign  ship  were  ignorant 
of  the  British  statute.  In  such  a  case  it  would  seem  that 
"reasonable  cause  for  such  failure"  to  stand  by  "is 
shown,"  and  the  penal  part  of  the  section  would,  perhaps, 
be  held  to  be  inapplicable. 

The  defence  of  compulsory  pilotage  is  available  for  a 
foreign  as  well  as  for  a  British  ship  {d).  The  statutory 
exemption  of  owners  from  liability  for  damage  done  by  a 
ship  when  in  charge  of  a  compulsory  pilot  probably 
applies  to  foreign  ships  (e) ;  and,  independently  of  the 
statute,  foreign  as  well  as  British  owners  are  not  liable  for 
the  acts  of  a  person  placed  in  charge  of  their  ship  by  the 
state  (/). 

The  employment  of  a  pilot  may  be  made  compulsory  on 
a  foreign  ship  by  a  British  statute  beyond  three  miles 
from  the  shores  of  the  United  Kingdom  {g). 

The  owners  of  a  British  ship,  which  had  been  in  colli- 
sion with  a  foreign  ship  in  the  Scheldt,  were  sued  by  the 
foreign  ship  in  this  country.  The  British  ship  alleged 
that  the  collision  was  caused  entirely  by  the  negligence  of 


maniaj  8  Mar.  Law  Gas.  O.  S.  140, 
8.  29  of  26  &  26  Vict.  c.  63,  was  ap- 
plied to  a  foreign  ship ;  but  in  tne 
same  case  on  appeal  {^nd,  269)  Lord 
Bomilly  appears  to  have  considered 
that  8.  33  of  that  Act  (as  to  **  stand- 
ing by'*)  applied  only  to  British 
ships,  tn  The  Thuringiaj  1  Asp. 
Mar.  Law  Cas.  283,  nothing  was 
said  as  to  the  application  of  that 
section  to  a  foreign  ship  on  the 
high  seas.  As  to  the  effect  of  ss.  57 
and  58  of  the  same  Act,  see  the  ob- 
servations of  Lord  Chelmsford  in 
The  Amalia,  1  Moo.  P.  C.  C.  N.  8. 
471.  485.  See  further  as  to  these 
enactments,  supra^  pp.  41 — 73. 

(£?)  As  to   compulsory  pilotage 
generally,  see  Gh.  IX. 


(e)  As  did  the  former  Pilotage 
Act,  6  Qeo.  4,  c.  125,  s.  55;  see 
The  Chrutiam,  2  Hag.  183. 

(/)  17  &  18  Vict.  c.  104,  s.  388  ; 
The  Maria,  1  W.  Rob.  96,  106.  In 
The  GirolamOf  3  Hag.  Ad.  169,  and 
other  cases  under  6  Geo.  4,  c.  1 25, 
it  was  held  that  the  statutoiy  ex- 
emption of  owners  from  liability 
for  the  fault  of  a  compulsory  pilot 
did  not  apply  so  as  to  exempt  the 
owners  of  a  foreign  ship  in  proceed- 
ings in  rem.  In  The  Vernon,  1  W. 
Rob.  316,  Dr.  Lushing^n  appears 
to  have  considered  that  the  statu- 
tory exemption  of  owners  was  iex 
fori, 

iff)  The  Annapolis  and  The  JO' 
hanna  Stoll,  Ludi.  295. 
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the  pilot,  whom,  by  the  Belgian  law  in  f  oroe  in  the  Scheldt, 
she  was  compelled  to  take.  By  the  Belgian  law  owners 
are  liable  for  the  acts  of  a  compulsory  pilot.  It  was  held 
by  the  Privy  Council  (reversing  the  decision  of  Court 
below)  that  the  Belgian  law,  which  imposed  a  liability 
upon  owners  to  which  they  were  not  subject,  either  by  the 
law  of  this  oountiy  or  by  any  principle  of  justice,  had  no 
application,  and  that  the  British  owners  were  not  liable  (h). 

In  a  former  chapter  it  has  been  stated  that  the  common  Statutory 
law  right  of  a  sufferer  by  collision  to  obtain  from  the  ^^fj"" ""' 
wrong-doer  a  full  recompense  has,  from  time  to  time,  been  applies  to 
considerably  modified  by    British    statutes.     Until    the   ^^^     ^' 
passing  of  25  &  26  Yict.  c.  63,  the  Act  now  in  force,  there 
was  frequently  great  difficulty,  in  cases  where  one  or  both 
the  ships  in  collision  were  foreign,  in  determining  whether 
the  municipal  law  limiting  owners'  liability  was,  or  was 
not,  applicable  (i).    At  the  present  day  no  such  difficulty 
can  arise.    Whether  the  ships  are  both  British,  or  both 
foreign,  or  one  British  and  one  foreign,  and  whether  the 
collision  occurs  in  British  waters  or  on  the  high  seas,  the 
limit  of  owners'  liability  is  the  same,  namely,  that  fixed  by 
25  &  26  Vict.  c.  63. 

In  The  ^malia  {k)  it  was  held  that  the  liability  of  the 
owners  of  a  British  ship  in  collision  with  a  foreign  ship  on 
the  high  seas  (in  the  Mediterranean)  is  limited  by  the  Act 


(A)  Th0  EaUeffy  L.  R.  2  P.  0. 
193  ;  in  the  Court  below,  ibid,  2  A. 
&  E.  3 ;  see  also  The  Ouy  Manner- 
ing,  7  P.  D.  52,  132. 

(t)  The  proyuioiis  of  the  M.  S. 
Aot,  1854,  aid  not,  in  terms,  apply 
to  foreisners.  Under  this  Act  it 
was  held,  that  the  liability  of  the 
owners  of  a  British  ship  in  collision 
with  a  foreigner,  within  three  miles 
of  the  shores  of  the  United  King- 
dom, waa  limited:  General  Iron 
Screw  Collier  Co,  y.  Sehurmanne,  I 
J.  &  H.  180 ;  but  see  The  Saxonia, 
Lush.  410,  where  this  case  was 
questioned;  that  the  liability  of 
tne  owners  of  two  foreign  ships  in 


ooUision  on  the  high  seas,  beyond 
that  distance  from  theUnited  King- 
dom, was  unlimited :  Cope  v.  Do- 
hertij,  4  K.  &  J.  367  ;  on  app.  2  Do 
a.  &  J.  614  ;  and  that  the  liability 
of  the  owners  of  a  foreign  ship  in 
collision  with  a  Briti^  ship,  be- 
yond the  three  mile  limit,  was  un- 
limited: The  Wild  Manger,  Lush. 
553,  eyen  although  the  foreign 
ship's  liability  by  the  municipal 
law  of  her  own  state  were  the  same 
as  that  of  the  Britii^  ship  by 
British  law:  The  Wild  Banger ^  mH 
eupra, 

(k)  Br.  &  Lush.  161 ;  1  Moo.  P. 
0.  0.  N.  S.  471. 
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of  1862.  It  was  contended  that  the  Legislature  had  no 
power  to  alter  the  rights  of  foreigners  in  the  case  of  a 
collision  on  the  high  seas,  or  to  limit  the  amount  of  the 
damages  to  which  by  the  maritime  law  they  were  entitled. 
It  was,  however,  held  by  the  Privy  Council  (affirming  the 
decision  of  Dr.  Lushington)  that  there  is  no  breach  of 
international  law  in  such  legislation ;  and  it  was  said  by 
Lord  Chelmsford  in  the  course  of  the  judgment,  and  the 
decision  in  the  case  went  upon  the  principle,  that  the 
owners  of  a  foreign  ship  in  a  similar  case  would  be  entitled 
to  the  benefit  of  the  Act ;  that,  in  all  cases,  the  liability  of 
the  owners  of  a  foreign  ship  is  limited  in  the  same 
way,  and  to  the  same  extent,  as  that  of  owners  of  a  British 
ship  (/). 
Buleasto  The' rule  as  to  division  of  loss  where  both  ships  are  in 

lom^ppUee  to  f &ult  for  a  coUision  appears  to  have  been  applied  as  part 
foreign  ahips.  of  the  law  maritime  to  all  collisions,  whether  in  British  or 
foreign  waters  or  on  the  high  seas,  and  whether  the  ships 
were  both  British,  or  both  foreign,  or  one  British  and  one 
foreign.  And  the  recent  statute  36  &  37  Vict.  c.  66,  ex- 
tending its  operation  to  the  courts  other  than  those  having 
Admiralty  jurisdiction,  appears  to  have  an  equally  wide 
operation  (m). 

And  the  rule  has  been  applied  in  a  case  of  collision 
between  two  ships  belonging  to  the  same  owners,  as 
between  a  foreign  cargo-owner  suing  the  British  owners  of 
a  ship  sailing  imder  a  foreign  flag  for  loss  of  cargo  in  a 
collision  caused  by  the  fault  both  of  the  carrying  ship  and 
of  the  other  ship  («). 


(f)  It  seems  that  the  law  limiting 
owners*  liability  is  not  lex  fori. 
Such  was  the  opinion  of  Wood, 
V.-C,  in  Cope  v.  Doheriy,  4  K.  & 
J.  367,  384;  and  in  The  General 
Iron  Screw  Collier  Co.  v.  Schur^ 
mantUy  IJ.  &  H.  180,  197.  In  The 
Afnalia  the  Privy  Council  expressed 
no  opinion  upon  the  point,  but  Dr. 
Lushington  (Lush.  p.  153)  was  of 


the  same  opinion  a«  Wood,  V.-C, 
in  the  cases  above  mentioned ;  Gf . 
also  per  Lord  Stowell  in  The  Carl 
JohaHy  mentioned  in  The  Oirdamo^ 
3  Hag.  Ad.  169,  186. 

(m)  See  eupra,  p.  126,  eeq. 

(n)  Chartered  Mereantile  Bank  of 
India  y.  Netherlands  India  Steam 
Navigation  Co.,  10  Q.  B.  D.  621. 
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It  is  a  prinoiple  of  international  law  that  a  sovereign  Bamaffe  hj 
prince  or  state  cannot  be  sued  in  a  foreign  court.    And  it  {J^Z^  * 
seems  that  this  prinoiple  applies  in  the  case  of  proceedings  Boyereign. 
in  rem  against  the  public  ship  of  a  foreign  sovereign  {o). 
But  it  has  been  said  by  Sir  E.  Fhillimore  that  if  a  ship  of 
a  foreign  sovereign  engages  in  trade,  she  is  liable  to  arrest, 
and  the  sovereign  must  be  taken  to  have  waived  the 
privilege  of  immunity  from  arrest  which  attaches  to  a 
public  ship  of  a  foreign  state  (p).    It  has  also  been  held 
that  it  is  not  in  the  power  of  the  Crown,  without  the 
consent  of  Parliament,  to  exempt  the  trading  ship  of  a 
foreign  sovereign  from  arrest(^). 

A  frigate  of  the  United  States  was  stranded  on  the 
south  coast  of  England,  and  received  salvage  services  from 
an  English  tug.  She  had  on  board,  under  an  Act  of 
Congress  and  for  public  purposes,  cargo  owned  by  American 
citizens.  The  tug-owner  sought  to  arrest  the  frigate  and 
her  cargo  in  a  claim  for  salvage.  It  was  held  that  no 
warrant  for  arrest  could  issue  either  in  respect  of  ship  or 
cargo  (r). 

The  Parlement  Belge^  a  vessel  belonging  to  the  King  of 
the  Belgians,  commanded  and  manned  by  officers  and  men 
commissioned  and  paid  by  him,  was  engaged  in  carrying 
mails  in  connection  with  the  British  Post  Office,  together 
with  passengers  and  cargo.  On  her  voyage  from  Ostend 
to  Dover,  when  close  to  Dover  pier,  she  ran  into  a  British 
ship  at  anchor.  Notwithstanding  the  fact  that  a  conven- 
tion had  been  entered  into  between  Her  Majesty  and  the 
Eing  of  the  Belgians  declaring  that  the  mail  boats,  of 
which  The  Parlement  Beige  was  one,  should  be  deemed  to 

(o)  The  Comtitutiony  4  P.  D.  39.  npon  this  case,  6  P.  B.  217 ;  The 

See,  howeyer,  The  Charkieh,!,,  B.  4  Swift,  1  DocU.  Adm.  320,  339. 

A.  &  E.  69  ;  ib.SQ,  B.  197.  (q)  The  Parlement  Beige,  4  P.  B. 

(p)  The  Charkieh,  iupra  ;  but  the  129.     In  the  Gonrt  of  Appeal  (6 

diotnm  was  not  necessary  to  the  P.  D.  197)  this  question  was  not 

decision  of  the  case;  ana  see  the  considered, 

obeenrations  of  the  Court  of  Appeal  (r)  The  ConstUutumf  4  P.  D.  39. 


223  FOREIGN  SHIPS — FOREIGN  LAW. 

be  ships  of  war  and  should  not  be  liable  to  arrest,  it  was 
held  by  Sir  R.  Phillimore  that  she  was  liable  in  proceed- 
ings in  rem  at  the  suit  of  the  owner  of  the  injured  vessel. 
This  decision  was  reversed  by  the  Court  of  Appeal  upon 
the  following  grounds :  (1)  That  the  person  and  the  pro- 
perty of  a  foreign  sovereign  are  exempt  from  the  jurisdic- 
tion of  a  British  Court  upon  the  same  grounds,  namely, 
that  the  exercise  of  such  jurisdiction  is  incompatible  with 
the  absolute  independence  of  the  Sovereign  of  every 
superior  authority ;  (2)  That  this  principle  applies  to  an 
Admiralty  action  in  rem;  (3)  That  a  ship  owned  and  used 
by  a  State  or  Sovereign  for  public  purposes  is  exempt  from 
arrest,  whether  process  in  rem  is  considered  as  a  proceeding 
against  the  ship  or  against  the  shipowner ;  (4)  That  in  an 
action  in  rem  the  shipowner  is  indirectly  impleaded.  The 
question  whether  the  ship  was  exempt  from  arrest  by 
virtue  of  the  convention  mentioned  above  (p.  221)  was 
not  considered. 
Foreign  Where  one  of  the  ships  in  collision  is  a  public  ship  of  a 

S^^m*  foreign  government,  and  the  foreign  government  sues  the 
^^^.^^^  other  ship  in  an  Admiralty  Court  of  this  coimtry,  proceed- 
bail  to  answer  ingsin  the  action  will  be  stayed  upon  the  application  of 
°2^^  the  owners  of  the  defendant  ship,  until  the  foreign  plaintiffs 

give  bail  to  answer  a  counter-claim  made  by  the  defen- 
dant owners  (s). 

Foreign  governments  occasionally  submit  that  the  ques- 
tion of  liability  for  a  collision  in  which  their  man-of-war, 
or  other  public  ship,  is  involved,  shall  be  determined  by 
the  Courts  of  this  coimtry.  In  such  a  case  it  appears  that 
the  Begulations  for  Preventing  Collisions  at  Sea  are 
material  upon  the  question  of  negligence  (^),  though 
probably  not  expressly  binding  upon  such  ships  (u). 

(«)  The  Ntwhattle,  Ad.  Gt.  28th  {t)  See  The   Lord  Syron,  cited 

Jan.   1885  ;    afiBrmed   on   appeal,      Maude  &  PoUodk  on  Ship.  4th  ed. 
Feb.  1886 ;  33  W.  B.  318.  607,  note  (k). 

(tf)  See  Art.  26,  injra,  p.  463. 


BRITISH  STATUTES — FOREIGN  JUDGMENT. 


223 


It  was  held  by  Sir  E.  Phillimore  that  the  representa-  Application  of 
tives  of  foreigners  killed  in  a  collision  on  the  high  seas  on  |^»g  aS^?© 
board  a  foreign  ship  can  recover  damages  under  Lord  J oreignera  and 
Campbell's  Act  in  the  Courts  of  this  ooimtiy  (x) ;   and 
under  the  same  Act  a  foreign  ship  has  been  made  liable, 
in  proceedings  in  remy  for  loss  of  life  on  the  high  seas 
caused  by  her  negligent  nayigation  (y).    These  cases,  how- 
ever, must  be  now  considered  as  overruled,  so  far  as  they 
decide  that  the  Admiralty  Division  has  jurisdiction  in  rem 
in  an  action  in  which  damages  are  claimed  under  Lord 
Campbell's  Act  (2). 

It  seems  that  17  &  18  Vict.  c.  104,  s.  512,  relating  to  Whether  17  & 
proceedings  by  the  Board  of  Trade  in  case  of  loss  of  life  gf 5i2*^**appU«B 
or  personal  injury,  does  not  apply  to  a  foreign  ship ;  and  to  foreign 
that  this  is  the  case  whether  the  collision  is  in  British 
or  foreign  waters  or  on  the  high  seas.    In  such  a  case, 
therefore,  an  action  may  be  brought  imder  Lord  Camp- 
bell's Act  for  personal  injury  caused  by  a  foreign  ship, 
without  regard  to  the  institution  of  proceedings  by  the 
Boatd  of  Trade  (a).    But  it  has  been  pointed  out  that  in 
such  a  case  there  is  no  jurisdiction  to  proceed  in  Admi- 
ralty against  the  ship  (b). 

In  the  case  of  a  collision  in  foreign  waters,  or  between  lUaHH 
foreign  ships,  if  it  is  dear  that  an  action  in  rem  is  pending  f^^^  ^mi. 
in  a  foreign  court  in  respect  of  the  same  matter,  the  Court 
has  a  discretion  (0)  to  stay  its  proceedings,  or  to  put  the 


(x)  The  Explorer,  L.  B.  8  A.  &  E. 
289. 

(y)  The  Guldfaxe,  L.  B.  2  A.  &  E. 
825.  The  oolliBion  in  this  case  waa 
between  a  Norwegian  Teflsel  and  a 
British  fishing  Ingg^r.  The  plain- 
tiffs were  the  representati^os  of 
four  of  the  orew  of  the  lugger,  who 
were  British  sabjeots ;  see  note.  The 
Explorer,  L.  B.  8  A.  &  £.  289,  290. 

(s)  The  Vera  Cfrwt  (No.  2),  9  P. 
B.  96 ;  affirmed,  10  Ap.  C&.  69 ; 
Aliter  in  Amerioa,  Ex  parte  Gordon, 
14  Otto,  613. 

(a)  It  was  so  held  in  The  Vera 


Cruz  (No.  1),  9  P.  D.  88,  where  the 
collision  was  in  British  waters,  by 
Butt,  J.,  after  long  argument.  The 
case,  however,  is  not  decisive,  be- 
cause it  was  snbsequentij  decided 
by  the  Court  of  A^eal,  The  Vera 
Cruz  (No.  2),  9  P.  D.  96,  that  the 
Court  below  had  no  jurisidiction  in 
the  case. 
iV\  The  Vera  Cruz  (No.  2),  aupra, 
\e)  As  to  the  validity  of  the  plea 
of  lie  alibi  pendene  in  a  foreign 
court,  as  a  defence,  see  per  Pollodc, 
O.B.,  in  Seoit  v.  Seytnour,  I  "H,  i 
0.  219,  229. 
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plaintiff  to  his  election  whether  he  will  abandon  one  or 
other  of  the  actions  (d).  Where  an  action  by  the  owners 
of  ship  A.  against  ship  B.  was  pending  in  a  Yice- 
Admiralty  Court  abroad,  proceedings  by  the  owners  of 
ship  B.  against  ship  A.  in  the  English  Admiralty  were 
stayed  (^). 

In  a  case  of  wilful  damage  by  the  mcuster  of  a  foreign 
ship  to  another  foreign  ship  in  foreign  waters,  the  'Admi- 
ralty Court  refused  to  entertain  the  action  (/). 
Met  Judicata :        The  judgment  of  a  competent  foreign  Court  delivered 
forSgn  judg-  before  action  brought  in  this  coimtry  {g)  upon  the  merits 
ment.  qI  a  collision,  given  in  the  presence  of  both  parties,  is  a 

bar  to  an  action  in  this  coimtry  between  the  same  parties 
for  the  same  collision  (A).  If  the  parties  are  not  the  same, 
as  where  the  ship-owners  sue  in  one  country  and  the  cargo- 
owners  in  the  other  (e),  or  if  the  foreign  tribimat  had  not 
jurisdiction  (A),  or  if  the  plaintiffs  in  this  coimtry  were 
not  subjects  of,  nor  resident,  nor  present  in  the  foreign 
country,  and  did  not  as  plaintiffs  abroad  select  the  foreign 
tribunal  (/),  or  if  the  foreign  judgment  went  by  default  (w), 
or  if  it  was  obtained  by  fraud  (n),  it  is  not  a  bar  to  an  action 
in  this  country.  Nor  in  an  action  in  this  coimtry  can  the 
foreign  judgment  be  admitted  in  evidence  (o). 


(d)  The  Mali  Ivo,  L.  R.  2  A.  &  E. 
356  ;   The  Catierina  Chiazzare,  1  P. 

D.  368  ;  ^e^The  Delta,  1  P.  D.  393, 
404 ;  T^  Lanarkshire,  2  Sp.  A.  & 

E.  189 ;  Eyman  y.  Eelm,  24  Gh.  D. 
631 ;  MeHenry  y.  Lewis,  22  Gh.  D. 
397,  as  ix>  the  circumstances  under 
which  an  action  in  England  will  be 
restrained  pending  an  action  in  re- 
spect of  the  same  matter  abroad. 

(e)  The  Feshawur,  8  P.  D.  32. 
(/)  The  Ida,  Lush.    6.     It  has 

been  pointed  out  that  this  case  was 
decided  before  24  Vict.  c.  10,  came 
into  force. 

{a\  The  Delta,  1  P.  D.  393. 

(A)  See  Fhillimore*s  Intemat. 
Law,  2nd  ed.  IV.  733  seq,;  West- 
lake's  Priy.  Intemat.  Law,  376; 


Foote's  Priy.  Intemat.  Law,  476. 

(t)  a.  The  Pennsylvania,  \9W?XL, 
125  ;  The  Pennsylvania,  3  Mar.  Law 
Gas.  O.  S.  477.  As  to  the  effect  of 
a  foreign  judgment  in  rem,  see 
Casirique  y.  Jmrie,  L.  B.  4  H.  L. 
414. 

{k)  The  Grief swald,  Swab.  430  ; 
Haveloek  y.  Rockwood,  8  T.  B.  268. 

{t)  General  Steam  Navigation  Co. 
y.  Gtllou,  11  M.  &  W.  877,  894  ; 
see  also  The  Griefswald,  ubi  supra. 

(m)  The  Delta,  The  £rminia 
Foxolo,  1  P.  D,  393. 

(n)  See  Footers  Priy.  Intemat. 
Law,  476. 

(o)  Casirique  y.  Imrie,  L.  B.  4 
H.  L.  414,  427. 
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A  foreign  judgment  may  be  pleaded  in  bar,  so  long  as 
it  remains  unreversed.  The  mere  fact  tbat  an  appeal  is 
pending  does  not  deprive  it  of  its  force  (p). 

It  was  held,  in  a  recent  case,  by  Sir  E.  PhiUimore,  that  Fopeign  judg. 
a  foreign  judgment,  condemnmg  a  ship  for  collision,  could  enforced  hy 
be  enforced  against  the  ship  by  Admiralty  proceedings  in  ^^^^^"f'^ 
rem  in  this  country.    The  City  ofMecca^  a  British  steamship,  oountiy. 
was  in  collision  on  the  high  seas  with  a  Portuguese  ship. 
The  City  of  Mecca  was  arrested  in  Portugal  and  found  by 
the  Portuguese  Court  to  be  in  fault  for  the  collision. 
Owing  to  some  irregularity  in  the  proceedings  she  was 
released  from  arrest  by  the  Portuguese  authorities,  ahd 
came  to  England,  the  foreign  judgment  remaining  un- 
satisfied.   She  was  arrested  in  England  by  the  plaintiffs  in 
the  Portuguese  action ;  and  it  was  held,  that  international 
comity  required  that  the  EngUsh  Admiralty  Court  should 
enforce  the  decree  of  the  Portuguese  Court  (^).    This  case 
was  taken  to  the  Court  of  Appeal.    It  then  appeared,  for 
the  first  time,  that  the  Portuguese  action  was  in  personam 
and  not  in  rem ;  and  it  was  held,  in  consequence,  that  the 
foreign  judgment,  not  having  created  a  maritime  lien,  the 
vessel  had  been  wrongfully  arrested  in  the  Admiralty 
action  in  this  country  (r). 

The  criminal  liability  in  the  courts  of  this  country  of  a 
foreigner,  in  respect  of  a  collision  whereby  a  British  subject 
or  a  foreigner  is  killed  or  injured,  is  considered  in  another 
chapter  {infra^  p.  291). 

(p)  Coiirique  v.  Behrma,  30  L.  J.  Iq)  6  P.  D.  28. 

Q.  B.  163 ;   Munro  v.  FilJsington,  (r)  6  P.  D.  106. 

31  L.  J.  Q.  B.  163. 


M. 
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CHAPTER  IX. 


COMPULSORY  PILOTAGE. 


PUot 

Yolimtarily 
employed  is 
the  owner's 
eer^ant. 

Aliter  where 
the  pilot  is 
placed  in 
charge  bj  the 
law. 


What  consti- 
tutes compul- 
sory pilotage. 


A  PILOT  whom  the  owner  or  master  of  a  ship  voluntarily 
employs  to  navigate  the  ship  is  the  servant  of  the  owner 
for  that  purpose,  and  the  owner  is  answerable  for  a  collision 
caused  by  his  fault  or  negligence  {a). 

In  some  waters  and  under  certain  circumstances  the  law 
requires  a  ship  to  be  placed  in  charge  of,  and  navigated 
by,  a  qualified  or  licensed  pilot ;  and  in  such  cases  it  is  a 
statutory  offence  (6)  on  the  part  of  the  owner  or  person  in 
charge  of  the  ship  not  to  take  a  pilot  on  board.  A  pilot 
taken  under  those  circumstances,  called  a  ^^  compulsory  " 
pilot,  is  held  to  be  placed  in  charge  of  the  ship  by  the 
law,  and  supersedes  the  master  in  the  navigation  and 
conduct  of  the  ship  so  long  as  she  is  in  pilotage  waters. 
He  is  not  the  servant  or  agent  of  the  owner ;  and  for  a 
collision  caused  entirely  by  his  negligence  neither  is  the 
owner  answerable  at  law  nor  the  ship  in  Admiralty.  In 
such  a  case  the  remedy  of  the  injured  person  is  against 
the  pilot  alone  (c). 

Pilotage  is  held  to  be  compulsory,  so  as  to  exempt 
owners  from  liability  for  the  acts  of  the  pilot,  in  all  waters, 
and  for  all  ships,  in  and  for  which  the  employment  of  the 
pilot  is  enforced  by  penalty  (cf),  or  where  the  pilotage 


(a)  See  The  Maria,  1  W.  Rob.  96, 
108  ;  The  Eden,  2  W.  Rob.  442. 

{b)  See  note  (rf),  infra. 

{e)  See  Stort  v.  Clements,  Peakej 
107,  as  to  the  liability  of  the  pUot. 

(d)  Usually  double  the  amount 


of  the  pilotage  charge,  or  in  some 
cases  a  sum  not  exceeding  100/. : 
17  &  18  Vict.  c.  104,  ss.  363,  364. 
Under  6  Q^o,  4,  c.  126,  s.  69,  there 
was  in  some  oases  an  additional 
penalty. 
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charge  can  be  recovered  agamst  the  ship  or  her  OT¥iiers, 
whether  the  pilot  is  employed  or  not  {e). 

Attempts  have  in  some  cases  been  made  to  recover  The  pilotage 
from  the  pilotage  authority  damages  for  a  collision  notikbfe." 
caused  by  the  fault  of  a  licensed  pilot,  but  with  little 
success  (/).  In  one  (Scotch)  case,  however,  where  the 
circumstances  were  peculiar,  a  harbour  authority  was  held 
liable  for  the  negligence  of  a  person  acting  as  pilot,  on  the 
ground  that  he  was  their  servant.  The  harbour  authority, 
having  power  to  license  pilots  under  the  Merchant  Ship- 
ping Act,  1854  (ss.  330 — 388),  was  held  liable  for  injury 
to  a  steamer  entering  the  harbour,  caused  by  the  fault  of 
a  boatman,  not  licensed  as  a  pilot,  who  was  acting  in 
charge  of  the  steamer  as  pilot,  and  was  employed  by  the 
defendants,  the  harbour  authority  (g). 

Queen's  ships  are  not  subject  to  compulsory  pilotage  (A).  H.M.  ahips 

•»  J-     i  J  i  •  V  i J  r  •  not  subject  to 

Masters  and  mates  of  home-trade  passenger  ships  may  compulsoiy 
obtain  from  pilotage  authorities  certificates  enabling  them  P^^®- 
to  pilot  a  specified  ship  or  ships  within  the  waters  over  ^ToSlision^ 
which  the  pilotage  authority  has  jurisdiction  (t).     By  the  ^7  ^^^\^^. 
London  Trinity  House  these  certificates  are  granted  to  ing  pilotage' 
masters    and   mates,  enabling  them  to  pilot  any  ship  certificate, 
belonging  to  the  same  owner  (k).    For  a  collision  caused 
by  the  negligence  of  a  master  or  mate  holding  such  a 
certificate  the  owner  is  liable. 

The  non-liability  of  the  shipowner  for  the  negligence  of  ^^^®"^^ 
a  compulsory  pilot,  though  well  established  at  law  (/),  is  ^biiuy  for 
further  declared  by  statute.     The  statute  (17  &  18  Vict.  ''^JJ^^'^^ot 

C,  104,  S.  388)  is  as  follows  : —  at  common 


law. 


{e)  Carruthers   y.    Sidehotham,  4  (i)   17  k  18  Vict.  c.  104,  8S.  340- 

M.  &  S.  77  ;  The  Maria,  1  W.  Rob.  344,   366  ;    The  Killamey,   Luah. 

96,  109  ;  The  Arbutus,  2  Mar.  Law  202  ;  I^  Earl  of  AukUmd,  Lush. 

Cas.  O.  S.  136 ;  The  Hibernian,  L.  164,  387. 


R.  4  P.  G.  611.  (k)  See  Order  in  CoonoU  of  16th 

(/)  See  aupra,  p.  98.  July,  1867. 

(^)  Eohnan    y.    Irvine   Harbour  {I)  The  Maria,  1  W.  Rob.  96 ; 

Trustees,  4  Sess.  Gas.  4th  ser.  406.  The  EaUey,  L.  R.  2  P.  G.  193 ;  The 

(A)  17  &  18  Vict.  c.  104,  sb.  4,  Annapolis  and  The  Johanna  Stoll, 

363 ;  6  Geo.  4,  o.  126,  s.  86.  Lush.  296. 

a2 
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And  by  "  No  owner  of  or  master  of  any  ship  shall  be  answerable 

lt^^.c!i04,  to  any  person  whatever  for  any  loss  or  damage  occasioned 
8.  388.  ty  the  fault  or  incapacity  of  any  qualified  pilot  acting  in 

charge  of  such  ship  within  any  district  where  the  employ- 
ment of  such  pilot  is  compulsory  by  law." 
SetnbU,  mlot        It  appears  to  have  been  held  by  Sir  E.  Phillimore  in 
S^not  "acting  ^^^  Mary  (m)  that  a  pilot  in  charge  by  compulsion  of 
m  charge  of "  j^^  Qf  ^  ship  in  tow  is  not  acting  in  charge  of  the  tug 

within  the  meaning  of  this  section. 
Effect  of  17  &  The  precise  effect  of  the  statute  is  not  clear.  Probably 
8.  388.  '  it  is  merely  declaratory  of  the  common  law  (n).  In  The 
Maria  {o)  Dr.  Lushington  said,  "  The  leading  principle  of 
the  Legislature  in  exonerating  owners  from  any  liability 
for  damage  occasioned  by  their  vessels  having  pilots  on 
board  is  this :  that  the  masters  are  compellable  to  take 
pilots  on  board,  and  the  owners  are  not  responsible  for  the 
acts  of  the  persons  to  whom  they  are  thus  forced  to  commit 
the  management  of  their  property,  and  over  whom  they 
have  no  control.  This,  I  apprehend,  is  a  rule  founded 
upon  a  great  principle  of  justice  and  equity  "  (p). 

These  remarks  were  made  in  a  case  decided  imder  a 
previous  Pilot  Act,  6  Geo.  IV.  c.  125,  s.  55.  The  pro* 
visions  of  that  Act  (which  is  now  repealed)  with  regard  to 
the  non-liabiUty  of  the  shipowner  for  a  collision  occurring 
whilst  a  compulsory  pilot  was  on  board  his  ship,  were 
different  in  terms  and  in  effect  from  those  of  the  Act  now 
in  force. 
Owner's  The  distinction  between  6  Geo.  FV.  c.  125,  s.  55,  and 

from  liability   17  &  18  Vict.  c.  104,  s.  388,  is  clearly  pointed  out  by 

iv\t  ^12^*8  ^^  I^omilly,  M:-R.,  deUvering  the  decision  of  the  Privy 
laxfferthan      Council  in  The  Lion  {q).    The  exemption  of  owners  from 


under  17  &  18 
Vict.  c.  104. 


(m)  6  P.  D.   14;  and  see   The  Colonial  Steam  Navigation  Co,,  It.  IBi, 

Clan  Gordon,  7  P.  D.   190,  infra,  4  Ex.  238. 

p.  232,  as  to  the  meaning  of  "  any  (o)  1  W.  Rob.  96,  99. 

person  having  the  care  of  any  ship  "  ( p)  See  also  the  j  udgment  in  2%# 

in  a  local  Act.  BUbao,  Lush.  149,  164,  to  the  same 

(«)  See  per   Brett,    M.E.,   The  effect. 

Hector,  8  P.  D.  218,  224  ;   General  {q)  L.  R.  2  P.  C.  625,  633. 
Steam  Kavigation  Co.  v.  British  and 
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liability  created  by  the  former  Act  extends  to  cases  where 
a  licensed  pilot  is  acting  in  charge  of  the  ship  under  the 
provisions  of  the  Act,  whether  by  compulsion  of  law  or  by 
the  shipowner's  appointment  (r).  The  later  statute,  17  & 
18  Vict.  c.  104,  s.  388,  applies  only  where  the  pilot  is  in 
charge  by  compulsion  of  law.  But  the  remarks  of  Dr. 
Lushington  in  The  Maria,  cited  above,  as  regards  the 
principle  of  the  statutory  exemption  of  owners  from 
liability  for  the  acts  of  a  compulsory  pilot,  are  not  less 
applicable  to  the  existing  encu)tment  than  they  were  to  the 
Act  of  George  IV. 

The  enactments  as  to  compulsory  pilotage  are  binding  Acts  as  to 
upon  foreign  as  well  as  British  ships  (s).  piStege  Sid 

The  principle  of  non-liability  of  owners  for  a  collision  ^^^^e^  ^f»* 
caused  by  the  negligence  of  a  compulsory  pilot  has  been  oa^^by 
applied  even  in  the  case  of  a  collision  in  the  territorial  compulsory 
waters  of  a  country  (t)  by  the  law  of  which  owners  are  ?orei^ 
expressly  made  liable  for  the  negligence  of  a  compulsory  '^**®"- 
pilot  (w).     Whether  the  compulsion  is  by  the  law  of  this 


(r)  See  Zucei/  y.  Ingram^  6  M.  & 
W.  302;  The  Fama,  2  W.  Rob. 
181. 

(s)  TheAnnapoliSj  Lush.  295 ;  and 
Bee  tupra,  p.  227. 

(t)  Gompulflory  pilotage  exists  ia 
many  foreign  countries,  including 
the  United  States  of  America, 
France,  Germany,  Belgium,  Hol- 
land, Spain,  Portugal,  Austria,  and 
the  Argentine  Republic.  But  ex- 
cept in  Germany  (see  Allgemeines 
Deutsche  Handelsgesetzhuch,  Art. 
740)  the  law  thiEit  owners  are 
not  responsihle  for  the  fault  of  a 
compulsory  pilot  does  not  prevail 
abroad;  see  as  to  America,  The 
China,  7  Wall,  63 ;  The  Merrimac, 
14  Wall.  199 ;  Smith  v.  The  Creole, 
2  WaU.  Juni-.  C.  C.  Rep.  485 ;  2 
Parsons  on  Shipping,  ed.  1869, 
p.  117;  Smith  v.  Condry,  1  How, 
28.  As  to  France,  see  Abordage 
Karitime,  Gaumont,  H  191 — 194  ; 
Codes  Annot^es,  par  Sirey  et  Gil- 
bert, C.  C.  Art.  216,  §9;  Juris- 


prudence, &c.,  d' Abordage  Sibille, 
280 ;  as  to  Spain,  see  Codigo  de 
Commercio,  Arts.  676,  691,  693  ;  aa 
to  Belgium,  see  The  Bailey,  L.  R. 
2  P.  G.  193 ;  and,  generally,  as  to 
foreigpa  law  on  the  subject,  see  the 
Report  of  the  Pilotage  Committee, 
1870. 

The  Canadian  Pilotage  Act,  36 
Vict.  c.  64  ^Canada),  makes  the 
payment  of  pilotage  dues  compul- 
sory, but  expressly  provides  that  no 
ship  need  be  placed  in  charge  of  a 
pilot  (ss.  56,  69) ;  and  that  nothing 
m  the  Act  Bhall  be  deemed  to  ex- 
empt owners  from  liability  for  the 
fault  of  a  licensed  pilot  (s.  69). 

(m)  T/uf  Ealky,  L.  R.  2  P.  0. 
193.  See  also  Smith  y.  Condry,  1 
How.  28,  in  which  it  was  held  by 
the  Supreme  Court  of  the  United 
States  that  an  American  ship  was 
not  liable  for  a  collision  in  British 
waters  caused  l^  the  fault  of  a 
compulsory  pUot. 
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oountxyy  or  by  the  law  of  the  place  where  the  collision 
occurs,  the  owner  is,  in  the  courts  of  this  country,  equally 
free  from  liability  (a?). 

In  the  Suez  Canal  local  regulations  having  the  force 
of  law  oblige  the  shipowner  to  take  on  board  and  pay  a 
charge  for  a  "  pilot."  The  position  and  duty  of  the  Suez 
Canal  pilot  is  different  from  that  of  a  pilot  in  this  country. 
His  duty  is  not  to  take  charge  of  the  ship,  but  to  advise 
the  master  as  to  the  navigation  of  the  canal.  The  respon- 
sibility of  the  owner  is  expressly  reserved  by  the  local 
regulations,  and  for  a  collision  which  occurs  when  the 
pilot  is  on  board,  and  caused  by  his  negligence,  the  owners 
are  liable  (y). 

Art.  4  of  the  Begulations  for  the  navigation  of  the 
canal  is  as  follows : — 

^'  Every  vessel  measuring  more  than  one  hundred  (100) 
tons  gross  must  take  on  board  a  company's  pilot  for  the 
whole  length  of  the  canal,  who  will  indicate  all  particulars 
concerning  the  passage  through.  The  captain  is  held 
responsible  for  all  groimdings  and  accidents  of  whatever 
kind  resulting  from  the  management  and  manoeuvring  of 
the  ship.  Pilots  place  at  the  disposal  of  captains  of  vessels 
their  experience  and  practical  knowledge  of  the  canal; 
but,  as  they  cannot  be  specially  acquainted  with  the  defects 
or  peculiarities  of  each  steamer  and  her  machinery  in 
stopping,  steering,  &c.,  the  responsibility  as  regards  the 
management  of  the  ship  devolves  wholly  upon  the  captain." 
The  Begulations  appear  to  have  the  force  of  law,  and 
pilotage  dues  are  compulsorily  payable  to  the  Canal  Com- 
pany in  respect  of  pilots  taken  on  board  in  pursuance  of 
Art.  4(s). 

A  collision  between  The  Winston  Sail  and  The  Guy 
Mannering  was  caused  by  the  bad  navigation  of  The  Ouy 


{x)  The  Hibernian,  L.  R.  4  P.  C. 
611;  The  Feerless,  Liuh.  30;  The 
Halley,  ubi  supra. 


(y)  The  Quy  Mannering^  7  P.  D. 
52,  132. 
{z)  See  7  P.  D.  62,  64,  134. 
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Mannering  while  she  had  on  board  one  of  the  company's 
pilots  in  pursnanoe  of  Art.  4.  The  fault  on  the  part  of 
The  Ouy  Mannering  was  that  her  engines  were  not  moved 
astern  soon  enough  to  prevent  her  coming  into  contact 
with  the  stem  of  The  Winston  Hallj  which  was  passing 
through  the  canal  ahead  of  her,  and  had  stopped  to  enable 
a  third  vessel  to  pass.  The  master  of  The  Chiy  Mannering^ 
before  the  collision,  informed  the  pilot,  who  appears  to 
have  been  conducting  the  navigation  of  the  ship,  that  his 
vessel  was  approaching  too  close  to  The  Winston  Hallj 
and  suggested,  more  than  once,  that  her  engines,  which 
had  already  been  stopped,  should  be  moved  astern.  The 
pilot  refused  to  give  the  order,  whereupon  the  master 
himself  gave  the  order  to  move  the  engines  astern,  but 
too  late  to  avoid  the  collision.  Upon  these  facts  it  was 
held  by  the  Court  of  Appeal  that  the  owners  of  The  Quy 
Mannering  were  liable  for  the  injury  done  to  Tlie  Winston 
Hall  (a).  The  decision  was  based  upon  the  ground  that 
by  the  law  of  the  country  in  which  the  collision  occurred 
the  pilot  was  on  board  merely  to  advise  the  master  in 
matters  requiring  local  knowledge;  that  the  master  and 
not  the  pilot  had  the  command  and  charge  of  the  vessel, 
and  was  responsible  for  her  navigation. 

By  the  Thames  Conservancy  Act,  1857  (J) ,  it  is  enacted  Damage  to 
that  owners  of  vessels  navigating  the  Thames  shall  be  l^^^om- 
liable  for  damage  to  property  of  the  Conservators  caused  servanoy  by 
by  persons  belonging  to  or  employed  in  their  vessels.    It  piSt 
has  been  held  that  this  Act  does  not  affect  sect.  388  of  the 
Merchant  Shipping  Act,  1854,  and  that  the  owners  of  a 
vessel  in  the  Thames  in  charge  of  a  compulsory  pilot  are 
not  liable  for  damage  done  by  the  fault  of  the  pilot  to  a 
vessel  or  other  property  belonging  to  the  Conservators  (c). 


(a)  The  Guy  Mannering,  7  P.  B.  {e)  Conaervatort     of    the    JEtiwf 

62  ;  on  app.  ibid,  152.  Thames  y.  Mall,  3  Kar.  Law  Cas. 

(A)  20  &  21  Vict.  c.  147  (local),  O.  S.  73. 
6.  96. 
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Althougli  the  Bhipowner  is,  under  the  Harbours,  Docks 
and  Piers  Clauses  Act,  1847,  liable  for  damage  to  a  pier  or 
harbour  works,  even  when  such  damage  is  caused  by  his 
ship  when  in  the  possession  and  control  of  persons  for 
whose  acts  he  would  not  be  responsible  at  law,  it  is 
expressly  provided  that  he  shall  not  be  liable  under  the 
Act  when  his  ship  is  in  charge  of  a  compulsory  pilot  {d). 

A  local  Act  (The  New  Brighton  Pier  Act,  1864,  s.  39) 
enacts,  that  if  '^  any  person  having  the  care  of  "  any  craft 
should  wilfully  or  carelessly  damage  the  pier  with  such 
oraft,  her  owner  should  be  liable.  The  local  Act  incor- 
porates the  Harbours,  Docks  and  Piers  Clauses  Act, 
1847 ;  which  (sect.  74)  provides,  in  effect,  that  the  owners 
of  a  ship  that  strikes  and  damages  the  pier  shall  be  liable 
for  the  damage,  but  that  nothing  therein  shall  make  them 
liable  for  damage  by  a  vessel  in  charge  of  a  compulsory 
pilot.  It  waa  held  that  the  owners  of  a  vessel  which  by 
the  fault  of  her  compulsory  pilot  damaged  the  New 
Brighton  Pier  were  not  liable  for  the  injury  to  the  pier ; 
and  that  the  words  in  the  local  Act  were  not  the  proper  or 
necessary  description  of,  and  did  not  apply  to,  a  compul- 
sory pilot  {e). 

The  fact  that  the  compulsory  pilot  is  selected  by  the 
shipowner,  and  is  in  his  regular  employment,  does  not 
make  him  liable  for  a  collision  caused  entirely  by  the 
pilot's  negligence  (/). 

Barges  in  certain  parts  of  the  river  Thames  are  required 
by  law  to  be  navigated  by  licensed  watermen ;  but  the 
owners  of  a  barge,  which  does  damage  whilst  in  charge  of 
a  licensed  waterman,  are  not  relieved  from  liability  (g). 

The  presence  on  board  of  a  pilot  whose  employment  in 
the  first  instance  was  compulsory,  but  whose  duty  as  pilot 


(rf)  10  &  11  \^ct.  c.  27, 8.  74 ;  see 
Biver  Wear  Commisaumers  y ,  Adam^ 
wn,  I  Q.  B.  D.  646 ;  2  App.  Gas. 
743. 

{e)  The  Clan  Gordon^  7  P.  D.  190. 


(/)  The  BatavUr,  2  W.  Rob.  407 ; 
The  mbemian,  L.  R.  4  P.  C.  611. 

iff)  Martin  v.  Tempniey,  4  Q.  B. 
298  ;  see  7  &  8  Geo.  4,  c.  74  (local). 
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is  at  an  end,  and  who  is  no  longer  in  ch^ge  of  the  ship  employment 
by  compulsion  of  law,  or  otherwise  than  by  the  owners'  or  p^i^^S^but 
master's  choice,  does  not  discharge  the  owners.    A  vessel  whose  duty  as 

•        ■I  A  -I  .<..  m  n  .  •ii      pilot  is  at  an 

in  charge  oi  a  compulsory  pilot  was  brought  up  m  the  end. 
Mersey  in  an  improper  berth,  and  lay  there  from  the  27th 
to  the  29th  of  October,  the  pilot  remaining  on  board.  On  . 
the  night  of  the  29th  she  was  in  collision  with  another 
ship  to  which  she  had  given  a  foul  berth.  It  was  held  that 
it  was  the  master's  duty  to  have  shifted  his  berth  between 
the  27th  and  the  29th,  and  that  the  owners  were  liable  (A). 
But  compulsory  pilotage  is  not  determined  by  a  temporarily 
bringing  up ;  it  continues  until  the  vessel  is  finally  moored 
in  the  dock  or  berth  to  which  she  is  bound  (»). 

Owners  are  exempt  from  liabiUty  in  some  cases  where  Owners  not 
the  collision  is  caused  by  a  qualified  pilot  in  charge  of  the  ^pw^ent 
ship,  although  at  the  spot  where  the  collision  occurs  there  of  pilot  was 
is  no  compulsion  to  take  a  pilot  on  board.   A  vessel  bound  first  instance, 
to  London  took  a  London  pilot  ofiE  Dunffeness,  where  his  ^^^^  ^^  ^ 

*■  ^  ^   *^  '  compulsion  to 

employment  was  compulsory.  A  collision  occurred  by  the  take  a  pilot  at 
pilot's  fault  on  the  voyage  up  the  river  at  a  spot  within  ^U^^^  ^^ 
the  port  of  London  but  short  of  the  ship's  destination. 
It  was  held  that,  assuming  the  ship  could  not  have  been 
compelled  to  take  on  board  a  pilot  at  the  place  where  the 
collision  occurred  (y),  the  shipowners  were  not  liable  for 
the  collision.  The  engagement  of  the  pilot  having  been, 
in  the  first  instance,  compulsory,  and  the  right  and  duty 
of  the  pilot  under  that  engagement  being  to  navigate  the 
ship  to  her  destination,  it  was  held  that  the  relation  of 


(A)  The  Wohum  Abbey,  3  Mar. 
Law  Cas.  O.  S.  240.  This  case 
was  decided  upon  the  words  of  the 
local  Act.  In  The  Christiana,  7 
Moo.  P.  C.  0.  160  (nnder  6  Greo.  4, 
o.  125,  s.  65),  it  was  said  hj  the 
Priyj  Council  (though  the  dictum 
was  not  necessary  for  the  decision 
of  the  case)  that  a  pilot  on  board 
under  somewhat  similar  circum- 
stances remained  in  charge  of  the 


ship.  See  also  the  case  next  stated 
in  the  text.  In  America  (7^  Zo//y, 
Olcott,  Adm.  329)  it  was  held  that 
the  owners  were  liable  for  improper 
moorings  twelve  hours  after  the 
pilot  had  brought  the  ship  up. 

(i)  The  Rigborge  Minde,  8  P.  D. 
132,  135. 

ij)  She  belonged  to  the  port  of 
London,  and  therefore  may  haye 
been  exempt ;  see  infra,  p.  258. 
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master  and  servant  never  arose  between  the  owners  and 
the  pilot  so  as  to  make  the  owners  liable  for  the  pilot's 
aots  (k). 

A  ship,  being  obliged  by  law  to  be  navigated  by  a  pilot 
when  ''proceeding  to  sea,"  left  the  Liverpool  docks  in 
charge  of  a  pilot.  Owing  to  unfavourable  weather  she  was 
brought-up  in  the  river.  It  was  held  that  the  owners  were 
not  liable  for  a  collision  caused  by  the  pilot's  negligence 
whilst  the  ship  was  lying  in  the  river  (/). 

A  vessel,  inward  bound,  was  brought-up  in  the  river 
Mersey  by  a  compulsory  pilot  preparatory  to  docking. 
The  pilot  remained  on  board,  and  in  charge,  receiving  daily 
wages  under  the  local  Pilotage  Act.  It  was  held  that  the 
owners  were  not  liable  for  damage  done  by  her  whilst  so 
lying  at  anchor  (/). 

This  case  must  be  distinguished  from  I^  Cachapool  (m), 
a  decision  under  the  same  (Liverpool)  Act.  A  vessel  came 
out  of  dock  in  charge  of  a  compulsory  pilot,  intending  to 
go  to  sea  the  next  day.  She  was  brought  up  in  the  river, 
and  during  the  night  an  accident  happened  to  her  main- 
yard,  which  it  became  necessary  to  repair  before  she  went 
to  sea.  The  next  day  a  collision  occurred.  It  was  held 
that  the  ship  was  not  proceeding  to  sea  within  the  mean- 
ing of  the  Act,  and  that  the  owners  were  liable  notwith- 
standing the  presence  of  the  pilot  on  board. 

Where  pilotage  is  compulsory  for  an  inward-bound  ship, 
it  does  not  cease  to  be  compulsory  by  reason  of  a  change 
of  pilots  during  the  pilotage  and  before  the  vessel  arrives 
at  her  destination.    Thus  where  a  vessel  inward  bound  to 


{h)  General  Steam  Navigation  Co, 
Y,  British  and  Colonial  Steam  Navi- 
gation Co.f  L.  B.  3  Ex.  330 ;  on 
app.,  ibid.  4  Ex.  238.  In  The 
Hankow,  40  L.  T.  N.  S.  335,  the 
deoision  in  the  oase  in  the  text,  that 
pilotage  is  not  compnlBorv  for  a 
London  ship  in  the  port  of  Ix>ndon, 
was  not  followed  by  Sir  B.  Philli- 


more  in  the  Admiralty  Division. 

{I)  The  City  of  Cambridge,  Wood 
V.  Smith,  L.  R.  4  A.  &  E.  161 ; 
ibid.  5  P.  G.  461 ;  The  Princeton,  3 
P.  D.  90 ;  TheMotUreal,  1  Sp.  164, 
note.  These  deciaions  were  under 
the  local  Act.  For  other  deoisions 
nnder  this  Act,  see  below,  p.  266. 

(m)  7  P.  D.  217. 
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the  Prinoe's  Dooky  Hull,  took  a  pilot  on  boaxd  at  sea,  hj 
whom  she  was  brought  up  the  river  to  the  Island  Pier,  and 
then  was  placed  in  charge  of  another  licensed  pilot,  by 
whose  fault  a  collision  occurred  in  the  Humber  Dock,  it 
was  held  that  the  owners  were  not  liable  (n). 

In  every  case  of  collision  it  is  the  duty  of  the  master  of  Failure  to 
each  ship  to  "  stand  by  "  and  assist  the  other ;  and  not  the  ^hen  the  ship 
less  so  because  at  the  time  of  the  collision  his  ship  is  in  is  in  charge  of 
charge  of  a  compulsory  pilot.     The  law  is  express  that,  if  pilot, 
he  fails  to  do  so,  his  ship  ''  shall  be  deemed  to  be  in  fault." 
But,  notwithstanding  the  terms  of  the  statute,  it  seems 
that  the  owners  would  not  be  liable  for  the  collision,  if  it 
were,  in  fact,  caused  entirely  by  the  compulsory  pilot  (o). 

The  owner  of  a  ship  which  by  the  fault  of  her  compul-  Fault  of  com- 
sory  pilot  damages  another,  and,  at  the  same  time,  receives  prev^^^  * 
injury  herself,  may  recover  half  his  loss  from  the  other  owner  from 
ship,  if  she  is  also  in  fault.     But  the  fault  of  the  pilot  so  more  than 
far  aflfects  him  that  he  cannot  recover  more  than  half  his  ^^^^^ 
loss  in  such  a  case  (p).    And,  where  the  other  ship  is  also  ships  in  fault, 
in  fault,  it  is  the  rule  of  the  Admiralty  Division,  and  of  ^^^^  o^  90"^- 
the  Court  of  Appeal,  not  to  give  costs  to  either  side  {q).       affects  the 

Where  a  collision  occurred  when  the  pilot  was  unavoid-  ^^^^ 
ably  below  for  a  few  minutes,  after  he  had  given  the  purposes, 
course,  and  left  the  deck  in  charge  of  one  of  the  ship's  ^^<*^ 
officers,  it  was  held  that  the  owners  were  liable  for  a  colli-  below, 
sion  for  which  the  ship  was  in  fault  (r). 

Where  a  primd  facie  case  of  negligence  is  established  Proof 
against  a  ship,  to  make  the  defence  of  "compulsory  pilot"  thonegU- 
good,  it  must  either  be  proved  affirmatively  tiiat  the  K^^^e  causing 


(n)  The  Righorya  Minde,  8  P.  D. 
132. 

(o)  See  Ths  Queen,  L.  B.  2  A.  & 
E.  364.  This  case  was  dedded 
under  26  &  26  Vict.  o.  63,  s.  33. 
The  decision  would,  it  is  submitted, 
be  the  same  in  a  similar  case  under 
the  present  Act,  36  &  37  Vict.  o. 
86,  s.  16  ;  see  eupra,  p.  69. 

{p)  See  The  Hector,  8  P.  D.  218 ; 


Budman  ▼.  Dublin  Fort,  ^.  Board, 
Ir.  Bep.,  7  C.  L.  618;  see  also 
Spaight  y.  Tedcattle,  6  App.  Cas. 
217;  TkeEnergy,Ij.'R,ZA,klE^A%. 

(q)  The  Rigborge  Minde,  8  P.  D. 
132,  136. 

(r)  The  Mobile,  Swab.  Adm.  69  ; 
on  app.  ibid,  127.  As  to  the  duty 
of  the  master  to  be  on  deck,  see  The 
Obey,  L.  R.  1  A.  &  E.  102. 
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the  lo60  was     negligenoe  causing  the  collision  'was  the  negligence  of  the 

o£^iSe^iS^°^  P^^^*  (■') »  ^^  there  must  be  proof  of  circumstances  from 
which  the  Court  will  infer  negligence  on  the  part  of  the 
pilot.  Where  a  collision  was  caused  by  the  helm  being 
improperly  put  to  starboard,  it  was  in  one  case  held  that, 
to  relieve  the  owners  from  liability,  it  must  be  proved  that 
the  order  to  put  the  helm  to  starboard  was  given  by  the 
pilot  (t).  But  it  would  seem  that  where  the  pUot  is  in 
charge,  express  proof  of  the  order,  which  caused  the  colli- 
sion, having  been  given  by  the  pilot  would  not  in  all  cases 
be  necessary  (w). 

In  The  Carrier  Dove  (v),  a  ship  in  the  Mersey  was 
getting  her  anchor  in  heavy  weather  with  the  assistance  of 
a  tug  ahead.  She  was  struck  by  a  squall,  and  driven  on 
a  ship  at  anchor.  It  was  held  by  the  Privy  Coimcil  that 
the  state  of  the  weather,  and  other  circumstances,  made  it 
imprudent  and  dangerous  for  her  to  get  under  way.  The 
ship  wa^  in  charge  of  a  compulsory  pilot;  but,  in  the 
absence  of  proof  that  she  was  got  under  way  by  his  orders, 
the  owners  were  held  liable. 

Where  a  ship  in  tow  ran  into  and  damaged  a  pier  in 
the  Thames  in  consequence  of  the  tug,  without  orders  from 
the  compulsory  pilot  in  charge  of  the  tow,  improperly 
altering  her  course,  it  was  held  that  the  tow  was  liable  (x). 

A  vessel  was  being  towed  from  one  dock  to  another  at 
night  when  it  was  imprudent  for  her  to  be  under  way. 
The  owners  were  held  liable,  notwithstanding  the  presence 
on  board  of  a  licensed  pilot.  It  was  said  by  the  Court 
that  the  case  differed  from  that  of  a  ship  in  tow  in  broad 
daylight,  when  the  tug  is  bound  to  obey  the  orders  of  the 
pilot  (y). 

(«)  Clyde  Navigatum  Co.  v.  Bar^  (y)  Tk^  Bortusia,  Swab.    Adm. 

clay,  1  App.  Gas.  790.  94.     It  is  not  dear  whether  the 

(t)  The  Sehwalbe,  Lush.  2S9.  Court  considered  the  pilotage  com- 

(u)  The  Wintton,  8  P.  D.  176.  pulsory.    From  The  Maria,  L.  R. 

(v)  Brown.  &  Liuh.  113.  1  A.  &  E.  368,  it  seems  that  under 

Ix)  The  Sinquaei,  6  P.  D.  241.  the  local  Act  the  employment  of 

the  pilot  was  not  compulsory. 
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It  is  onlj  where  the  collision  is  caused  entirely  by  the  Owners  liable 
fault  of  the  pilot  that  owners  are  exempt  from  liability.  ne^enoTon 
If  any  fault  or  negligence  on  the  part  of  the  owners  or  the^artof  the 
the  officers  or  crew  of  the  ship  has  contributed  to  the  loss,  officers, 
they,  as  well  as  the  pilot,  are  responsible  (s).    And  the 
owners  are  responsible  for  the  whole  of  the  loss,  though  it 
was  caused  in  part  by  the  fault  of  the  pilot  (a). 

There  has  been  some  confusion  as  to  the  burden  of  proof  Borden  of 
in  such  cases;  and  until  recently  the  law  has  been  imsettled.  n^^ce. 
It  was  at  one  time  held  that  where  a  compulsory  pilot  was 
in  charge,  or  even  on  board,  the  owners  were  primd  facie 
exempted  from  liability  (6).     Then  it  was  held  that,  in 
order  to  make  good  their  claim  to  exemption,  the  owners 
must  prove,  not  only  that  the  collision  was  caused  by  the 
pilot's  fault,  but  that  there  was  no  contributory  negligence 
on  the  part  of  the  crew  (c).     It  is  now  settled  that  the 
owners  are  not  required  to  prove  absence  of  contributory 
negligence,  but  that,  under  certain  circumstances,  it  will  be 
presumed.     If  the  defendant  owners  prove  fault  on  the 
part  of  the  pilot  sufficient  to  cause,  and  in  fact  causing,  the 
collision,  in  the  absence  of  proof  by  the  plaintiffs  of  con- 
tributory negligence  on  the  part  of  the  crew,  it  is  held  that 
the  defendants  have  satisfied  the  condition  upon  which 
their  exemption  depends,  and  they  will  not  be  called  on  to 
adduce  further  proof  of  a  negative  character  to  exclude  the 
mere  possibility  of  contributory  fault.     But  if  it  appears 
that  the  owners,  or  their  servants,  have  committed  acts,  or 
been  guilty  of  omissions,  which  might  have  contributed  to 
the  collision,  then  it  lies  on  them  to  prove  that  those  acts 
or  omissions  did  not  in  any  degree  contribute  to  the 
collision  (d). 

(z)  The  Mobile,  Swab.  Adm.  127;  Rennet  v.  Moita,  7  Taunt.  268;  The 

The  Diana,  1  TV.  Bob.  131 ;  4  Moo.  Chrutiana,  2  Hag.  Ad.  183. 
P.  0.  C.  11.  {e)  The  lona,  L.  R.  1  P.  0.  426. 

(a)  Seo  The  Diana,  Stuart  t.  lee*  {d)  Clyde  Navigation  Co.  ▼.  Bar-^ 

monger,  4  Moo.  P.  G.  0.  11.  elay,    1  App.  Gas.  790,  in  which 

if)  The  Vernan,  1  W.  Bob.  316 ;  case  the  rule  laid  down  in  The  lona, 
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The  principle  as  to  the  burden  of  proof  in  these  oases  is 

dear.    The  plaintiff,  in  order  to  recover  damages,  must 

prove  fault  on  the  part  of  those  on  board  the  defendant 

ship  for  which  her  owners  are  liable.     Primd  facie  the 

owners  are  liable  for  the  fault  of  those  in  charge  of  their 

ship ;  but  they  are  not  liable  for  the  fault  of  a  compulsory 

pilot.    Upon  proof,  therefore,  by  the  defendants  that  their 

ship  was  in  charge  of  a  compulsory  pilot  their  primd  facie 

liability  is  rebutted.    To  enable  the  plaintiffs  to  recover 

in  such  a  case,  further  proof  is  necessary  on  their  part  that 

the  collision  was  caused  partly  by  negligence  of  persons  on 

board  the  defendant  ship,  for  whose  negligence  her  owners 

are  liable.     In  the  absence  of  evidence  upon  the  point  such 

contributory  or  additional  negligence  will  not  be  inferred  (e) . 

Qualified  A  qualified  pilot  is  empowered  by  law,  in  pilotage  waters, 

^nff^^"     to  supersede  an  imqualified  pilot  who  is  acting  in  charge 

qualified         of  a  ship,   whether  the  ship  is  subject  to  compulsory 

^  ^  '  pilotage,  or  not  (/).    It  has  not  been  decided  whrther  the 

owners  are  liable  for  a  collision  caused  by  the  fault  of  a 

qualified  pilot,  who  has  superseded  an  unqualified  pilot, 

under  such  circumstances.     The  statutory  exemption  (ff) 

probably  does  not  apply  to  such  a  case ;  but,  apart  from 

the  statute,  it  seems  doubtful  whether  owners  could  be 

held  liable  for  the  acts  of  a  pilot  who  takes  charge  of  their 

ship  under  the  authority  of  the  law,  not  by  their  choice  or 

as  their  servant. 

Owners  liable       Where  the  master  of  a  French  ship  in  the  Thames,  at 

a^watermMi     *^®  pilot's  request,  engaged  a  waterman  to  take  the  helm, 

engaged  at      and  a  Collision  occurred  by  the  fault  of  the  waterman  in 

^t    ^        i^ot  carrying  out  the  pilot's  orders,  it  was  held  that  the 

L.  B.   1  P.  0.  426,  was  dissented  It  seems  that  the  master  of  a  tug 

from ;  the  former  case  was  followed  employed  to  tow  onlj,  and  not  to 

in   The  DaioSy   3  Asp.  Mar.  Law  pilot  Uio  ship,  oould  not  be  super- 

Cas.  477;  The  Marathm,  4S  L.  J.  seded  by  a  qualified  pilot  under  this 

Ad.  17.  Act ;  see  £eilby  v.  Seott,  7  M.  &  W. 

le)  See  The  WifuUm,  8  P.  D.  176.  93,  decided  under  6  Geo.  4,  c.  126. 

(/)  17  &  18  Viot.  c.  104,  8.  360.  (^)  17  Sc  18  Vict.  o.  104,  s.  388. 
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waterman  was  in  the  employment  of  the  owners,  and  that 
they  were  liable  (A). 
The  rule  that  owners  are  not  liable  for  damage  done  by  Exemption  of 

j-i.-i*-!*!  ji  1  'li-jT.      owners  in  case 

their  ship  when  in  charge  of  a  compulsory  pilot,  and  by  ^f  compnisoiy 
his  fault,  has  been  said  to  take  away  a  remedy  from  the  pilotage  win 
sufferer/and  the  Courts  have  ehowJ  some  m\rillmguess  ^^^- 
in  applying  it  (t).     In  Admiralty  (k)  it  is  held  that  a 
defendant  who  succeeds  only  upon  the  defence  of  com- 
pulsory pilotage  must  bear  his  own  costs. 

In  a  recent  case  (/)  before  the  House  of  Lords  the  ques-  Whether  fault 
tion  was  raised,  but  not  decided,  whether  the  owner  of  a  pu^^^^'^ 
ship  in  tow  and  in  charge  of  a  compulsory  pilot  is  pre-  tributory 
vented  hy  the  dootrme  of  contributory  negUgence  from  S^K 
recovering  from  the  owners  of  the  tow  for  damage  to  the  P^^event 

°  ,  °  owners  from 

tow,  caused  partly  by  the  fault  of  the  pilot  in  charge  of  the  recovering, 
tow,  and  partly  by  the  fault  of  those  in  charge  of  the  tug. 
It  would  seem  that  in  such  a  case  the  negligence  of  the 
pilot,  being  that  of  a  person  for  whose  acts  the  owners  are 
not  responsible,  is  immaterial,  and  cannot  prejudice  the 
right  of  the  shipowners  to  recover  against  the  wrong- 
doer (m). 

The  effect  of  the  rule  as  to  the  non-liability  of  the  ship-  Liability 
owners  for  a  collision  caused  by  the  fault  of  a  compulsory  ^dor  orders 
pilot,  in  the  case  of  a  collision  between  a  tug  or  her  tow  of  compulsory 
and  a  third  ship,  is  considered  in  another  chapter  (n).    It  ^argeof  tow. 
will  be  sufficient  here  to  state  that  for  a  collision  between 
the  tow  and  a  third  ship,  caused  entirely  by  the  fault  of  a 


(h)  The  General  de  Caen,  Swab. 

(i)  in  The  ffalley,  Jj.  B.  2  A.  & 
E.  3,  15,  Sir  B.  Phillimore  said 
that  the  law,  by  which  owners  of  a 
wrong-doing  snip  are  not  liable  for 
the  fault  of  a  oomj>ulsory  pilot,  is 
*' fruitful  in  injustice;"  but  see 
the  observations  of  the  L.  JJ.,  S.  G. 
on  app.,  L.  B.  2  P.  C.  193.  The 
question  rather  is  as  to  the  justice 
of  the  law  which  makes  one  man 
liable  for  the  fault  of  another  man. 


^  (At)  Kot,  it  seems,  in  other  Divi- 
sions :  General  Steam  Navigation  Co. 
y.  London  and  Edinburgh  Shipping 
Co.,  2  Ex.  D.  467. 

(0  Spaight  v.  Tedeaatle,  6  App. 
Gas.  217. 

(m)  See  per  Lord  Blackburn,  6 
App.  Gas.  217,  222;  questioning 
the  decision  in  The  Energy,  L.  B.  3 
A.  &  E.  48.  See  also  The  Hector, 
8  P.  I>.  218,  tupra,  pp.  168,  169. 

(fi)  Supra,  p.  196. 
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Gompulflory  pilot  on  board  and  in  charge  of  the  tow,  the 
tow  and  her  owners  are  free  from  liability  {o).  As  regards 
a  collision  between  the  tug  and  a  third  ship,  where  the  tow 
is  in  charge  of  a  compulsory  pilot,  the  law  is  not  so  clear. 
The  general  rule  being,  that  those  on  board  the  tug  are 
by  the  terms  of  the  towage  contract  bound  to  obey  the 
orders  of  the  person  in  charge  of  the  tow,  it  would  seem 
that  neither  the  tug  nor  the  tow,  nor  the  owners  of  either, 
of  them,  should  be  liable  for  a  collision  between  the  tug 
or  the  tow  and  a  third  ship  caused  by  those  on  board 
either  the  tug  or  the  tow  carrying  out  an  improper  order 
given  by  a  compulsory  pilot  in  charge  of  the  tow.  But  it 
has  been  held  in  Admiralty  that  the  tug  is  liable  in  such 
a  case  (p).  And  a  ship  in  tow  has  been  held  liable  for 
damage  caused  by  her  striking  a  pier  in  consequence  of 
an  improper  alteration  in  the  course  of  the  tug  made  with- 
out orders  from  the  compulsory  pilot  in  charge  of  the  tow. 
It  was  here  said  that,  under  the  circumstances  of  the  case, 
it  was  the  duty  of  the  tug  not  to  wait  for  orders  before 
altering  her  course  (q). 

In  a  recent  case  (r)  before  the  House  of  Lords,  it  seems 
to  have  been  the  opinion  of  Lords  Selbome  and  Blackburn 
that  the  owners  of  a  ship  in  tow  and  in  charge  of  a  com- 
pulsory pilot  would  not  be  prevented  from  recovering 
from  the  tug  and  her  owners  damages  for  injury  sustained 
by  the  tow  in  consequence  of  negligence  on  the  part  of 
those  on  board  the  tug,  and  also  on  the  part  of  the  pilot ; 
in  other  words,  that  the  negligence  of  the  pilot  was  not 
contributory  negligence  such  as  to  prevent  their  recover- 
ing damages  against  the  tug  and  her  owners. 
Owners  liable  If,  through  the  Owner's  negligence,  a  ship  is  deficient 
^ahipor^  in  hull  or  equipment,  and  a  collision  occurs  in  oonse- 

equipment. 

(o)  The  Ocean  Wave,  L.  R.  3  P.  (p)  The  Mary,  6  P.  D.  U  ;  eupra, 

C.  205.    The  law  ia  the  same  as  p.  196. 

regaids  damage  by  a  ship  in  tow  {q)  The  Sinqisaeif  6  P.  B.  241. 

to  a  pier  or  harbour  works :  see  10  (r)  Spaight  ▼.   Tedeaetle,  6  App. 

&  11  Vict.  c.  17,  8.  74,  iupra,  p.  70.  Cas.  217. 
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quenoe,  her  owners  are  liable  although  their  ship  is  in 
charge  of  a  compulsory  pilot  («).  Thus  owners  have  been 
held  liable  for  the  insufficiency  of  ground  tackle  {t).  So 
if  the  vessel  does  not  carry  the  proper  lights  (tf)y  or  will 
not  steer  (m),  or  if  the  crew  is  insufficient  or  incapable  {x)^ 
or  if  the  tug  employed  by  the  master  is  not  of  sufficient 
power  (y),  "  compulsory  pilotage  "  would  be  no  defence. 

But  it  is  not  necessary  that  the  ship  should  be  perfect 
in  every  respect,  provided  that,  with  ordinary  care,  she 
can  be  navigated  with  safety  to  other  vessels.  Where  a 
vessel  in  collision  with  another  was  not  in  the  best  of 
trim,  it  was  argued  that  the  owners  were  liable,  although 
she  was  in  charge  of  a  compulsory  pilot.  It  was  held  by 
Dr.  Lushington  that  the  owners  were  relieved  from  lia- 
bility (z).  He  said:  "If  she  was  in  ordinary  safe  trim, 
then,  although  she  might  be  in  handier  trim,  and  although 
the  trim  of  the  ship  in  fact  contributed  to  the  collision, 
they  (the  owners)  are  not  responsible."  In  a  case  in 
Ireland  where  the  vessel  was  unhandy  owing  to  her  being 
too  much  down  by  the  stem,  the  owners  were  held  liable, 
for  that  reason,  and  also,  it  seems,  on  the  ground  that  the 
pilot  was  not  informed  of  the  state  of  the  ship's  trim  (a). 

The  relative  positions,  onboard  ship,  of  master  and  pilot,  EektiTe 
according  to  the  practice  of  seamen,  and  the  corresponding  ^SioiSr  and 
duties  and  responsibilities  which  attach  to  them  respectively,  duties  of 
are  considered  on  a  subsequent  page  (6).    Having  regard  to  pUot. 
the  rule  of  law  which  throws  the  liability  for  a  collision 
caused  wholly  or  in  part  by  the  fault  of  the  master  or  crew 


(«)  The  Christiana,  Hammond  t.- 
Sogert,  7  Moo.  P.  C.  C.  160 ;  infra, 
p.  242. 
•  (t)  The  Mataachiuettt,  1  W.  Rob. 

371. 

(tt)  The  Hipon,  Ad.  Div.  2iid 
March,  1885. 

(«)  The  Livia,  1  Asp.  Mar.  Law 
Cas.  204 ;  The  Feru,  1  Priteh.  Ad. 
Big.  440 ;  The  JFarkworih,  9  P.  D. 
20,  145. 


{x)  The  General  de  Caen,  Swab. 
Ad.  9  ;  The  Hope,  1  W.  Rob.  154  ; 
and  see  below,  p.  244. 

(y)  The  Ocean  Wave,  Afarthall  v. 
Moran,  L.  R.  3  P.  0.  205 ;  The 
Belgie,  2  P.  D.  67,  note ;  and  see 
The  Julia,  Lush.  224. 

iz)  The  Argo,  Swab.  462. 

\a)  The  Meteor,  Ir.  R.,  9  Eq.  567. 

(b)  Infra,  p.  250. 


K 
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upon  the  shipowner,  and  that  for  a  collision  caused  wholly 
by  the  fault  of  the  pilot  upon  the  pilot  alone,  it  is  of 
importance  that  their  respective  duties  should  be  clearly 
defined.  The  primary  rule  is  that  the  pilot  supersedes  the 
master  in  aU  matters  connected  with  the  command  and 
navigation  of  the  ship.  His  authority  is  supreme,  his 
orders  must  be  implicitly  obeyed,  and  any  negligence  in 
carrying  them  out,  or  interference  with  him  in  his  duties, 
will  make  the  owners  liable  in  case  of  collision.  ''The 
duties  of  the  master  and  the  pilot  are  in  many  respects 
clearly  defined.  Although  the  pilot  has  charge  of  the 
ship,  the  owners  are  most  clearly  responsible  to  third 
persons  for  the  sufficiency  of  the  ship  and  her  equipments, 
the  competency  of  the  master  and  crew,  and  their  obedi- 
ence to  the  orders  of  the  pilot  in  everything  that  concerns 
his  duty ;  and  under  ordinary  circumstances  we  think  that 
his  commands  are  to  be  implicitly  obeyed.  To  him  belongs 
the  whole  conduct  of  the  navigation  of  the  ship,  to  the 
safety  of  which  it  is  important  that  the  chief  direction 
should  be  vested  in  one  only  "(c). 
Pilot'8  duties.  There  have  been  numerous  decisions  as  to  what  are 
matters  connected  with  the  navigation  of  the  ship  to  which 
it  is  the  duty  of  the  pilot  to  attend.  It  has  been  held  to 
be  the  duty  of  the  pilot  in  bad  weather  to  decide  whether 
to  get  under  way  or  to  lay  fast  (d);  to  decide  upon  the 
time,  place,  and  manner  of  turning  a  ship  before  going 
into  dock  (e) ;  to  give  orders  as  to  setting  or  taking  in  head 
sail  when  turning  a  ship  in  the  river  (/) ;  to  regulate  the 
ship's  course  and  speed  by  check  ropes  and  warps  when 
docking  (g).    It  is  the  exclusive  duty  of  the  pilot  to  give 


{e)  Fer  Parke,  B.,  in  T/ie  Chris- 
tiana,  Hammond  v.  Moffert,  7  Moo. 
P.  0.  0.  160,  171 ;  approvedin  The 
City  of  Cambridffef  Wood  v.  Smith, 
L.  R.  6  P.  C.  451,  467. 

(d)  The  Carrier  DovCf  Br.  &  Lush. 
113;  TheLochibOy  7  Moo.  P.  CO. 
427.  There  appears  to  be  some 
doubt  whether  it  is  the  exclusive 
duty  of  the  pilot  to  decide  whether 


to  get  under  way  in  bad  weather  or 
not ;  see  The  Girolamo,  3  Hag.  169  ; 
The  Boj'ussia,  Swab.  94;  and  see 
infra,  pp.  243,  244,  263. 

{e)  The  Ocean  Wave,  L.  B.  3  P. 
C.  206. 

(/)  The  Ocean  Wave,  ubi  eupra. 

(y)  The  Rigborgs  Minde,  8  P.  D. 
132 ;  but  see  The  Cynthia,  2  P.  D. 
62  ;  infra,  p.  246. 
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the  orders  to  the  helm  (h) ;  to  decide  whether  to  oomplj 
with  the  statutory  rule  of  the  road  or  not  (i) ;  to  deoide 
upon  the  proper  time  and  place  of  bringing  up  (*) ;  and 
as  to  the  proper  mode  of  carrying  the  anchor,  before 
letting  go  (/) ;  to  see  that  the  ship  rides  with  a  proper 
scope  of  cable  out ;  to  tend  her  whilst  swinging ;  to  let  go 
a  second  anchor  if  necessary;  to  manoeuvre  her  if  she 
parts  from  her  anchor  (m) ;  and  to  shift  his  berth  when 
circumstances  occur  which  make  it  necessary  in  order  to 
avoid  collision  (n).  He  decides  as  to  the  rate  of  speed, 
and  the  canvas  to  carry  {o) ;  whether  to  run  through  a 
crowded  roadstead  at  night,  or  to  bring  up  (p).  When 
brought  up  he  must  keep  an  eye  on  the  weather,  and  be 
ready  for  a  change  without  relying  entirely  upon  the  look- 
out  for  a  report  (q). 

It  is  for  the  pilot  to  decide  upon  the  time,  place,  and 
manner  of  turning  a  ship,  when  docking  (r).  The  omission 
to  set  some  head  sail,  to  help  the  ship  round,  was  held  by 
the  Privy  Council  to  be  the  fault  of  the  pilot,  and  not  of 
the  master  or  crew  («).  If  a  tug  is  in  attendance  and  the 
safety  of  the  ship  requires  it,  it  is  the  duty  of  the  pilot  to 
employ  the  tug  {t).  And  it  seems  that  the  pilot  is  respon- 
sible if  the  ship  is  got  under  way  in  weather  when  it  is 
imprudent  to  move  (m).    This  however  is  not  clear,  for,  in 


{h)  The  Sehwalbe,  Lush.  239; 
rA*^iiwto»,8P.D.176;  9P.D.85. 

(i)    7i^-4r^o,  Swab.  462. 

{k)  The  Agrxeola,  2  W.  Rob.  10; 
The  George,  4  Not.  of  Cas.  161 ; 
The  Christiana,  7  Moo.  P.  C.  C.  160, 
172  ;  The  lochibo,  ibid,  427  ;  3  W. 
Bob.  310:  Thelthoaina,  10 P.  D.  24. 

(/)  The  Qipsey  King,  2  W.  Rob. 
637  ;  The  Righorge  Minde,  8  P.  D. 
132,  136 ;  bat  see  infra,  p.  244,  as 
to  Uie  duty  of  the  crew  to  Bee  Uiat 
the  anchor  is  dear. 

(w)  The  CUy  of  Cambridge,  Wood 
V.  Smith,  L.  R.  6  P.  C.  451 ;  The 
Northampton,  1  Sp.  E.  &  A.  152 ; 
The  Princeton,  3  P.  D.  90. 

(//)  As  where  he  has  notioe  that 


he  is  In  the  way  of  a  launch :  The 
Caehapool,  7  P.  D.  217. 

(o)  The  Calabar,  L.  R.  2  P.  C. 
238;  The  Maria,  1  TV.  Rob.  96, 
110;  The  Julia,  Lush.  224;  The 
Jiatavier,  1  Sp.  E.  &  A.  378,  383 ; 
9  Moo.  P.  C.  C.  286  ;  The  Lochibo, 
ubi  tupra. 

(p)  The  Lochibo,  ubi  eupra, 

(q)  The  Princeton,  3  P.  D.  90. 

(r)  The  Ocean  Wave,  MarahdHy, 
Moran,  L.  R.  3  P.  0.  205. 

(«)   The  Ocean  Wave,  ubi  tupra, 

(0  The  Peerleet,  13  Moo.  P.  0.  0. 
484  ;  and  see  The  Julia,  Lush.  224. 

(u)  The  Carrier  Dove,  Br.  & 
Lush.  113;  The  Lochibo^  7  Moo. 
P.  a  C.  427. 
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I>atieB  of 
maater  and 
crew. 


some  cases,  it  has  been  said  that  the  master  is  responsible 
for  being  under  way  in  improper  weather  (x). 

Though  the  pilot,  it  seems,  has  no  power  to  engage  a 
tug,  it  is  his  duty,  when  the  situation  is  critical  and  the 
safety  of  the  ship  requires  it,  to  advise  the  master  to  do 
so  (y).  When  a  tug  is  engaged  it  is  his  exclusive  duty  to 
give  orders  as  to  taking  on  board  (z)  and  casting  off  (a) 
the  tow  rope,  and,  under  ordinary  circumstances,  to  direct 
the  course  and  regulate  the  speed  of  the  tug  as  well  as  that 
of  the  ship  in  tow  (b). 

Although  the  pilot's  authority  is  paramount,  the  master 
is  not  free  from  responsibility.  In  The  Batavier  (c),  Dr. 
Lushington  said:  "There  are  manj  cases  in  which  I 
should  hold  that,  notwithstanding  the  pilot  has  charge,  it 
is  the  duty  of  the  master  to  prevent  accident,  and  not  to 
abandon  the  vessel  entirely  to  the  pilot ;  but  that  there  are 
certain  duties  he  has  to  discharge,  notvdthstanding  there 
is  a  pilot  on  board,  for  the  benefit  of  the  owners." 

The  following  are  duties  of  the  master  and  crew  for 
which  the  owners  are  held  responsible,  notwithstanding 
the  presence  on  board  of  a  compulsory  pUot.  The  master 
and  crew  must  keep  a  good  look-out,  and  keep  the  pilot 
informed  of  the  position,  movements  of,  and  possible 
danger  to  other  ships  {d) ;  they  must  have  the  anchor 
clear,  and  ready  to  let  go,  when  the  pilot  gives  the 
order  {e) ;  the  master  is  responsible  for  the  sufficiency  and 


(x)  See  The  Ocean  Wave,  ubi  eupra; 
TheGirolamOyZHBg,  Ad.  169 ;  infra, 
p.  253 ;  The  Bornsna^  Swab.  Ad. 
94  ;  and  see  ntpra,  p.  242. 

Uf)  The  Julia,  Lush.  224. 

(z)  The  Julia,  ubi  supra, 

(a)  The  Energy,  L.  B.  3  A.  &  E. 
48;  Spaight  t.  Tedccutle,  6  App.  Gas. 
217 ;  Clyde  Navigation  Co.  v.  Bar^ 
clay,  1  App.  Gas.  790. 

h)  The  Ocean  Wave,  L.R.  3  P.  G. 
205;  The  Julia,  M^i  supra;  The 
Energy,  ubi  supra.  See,  however, 
The  Sinquasi,  5  P.  D.  241 ;  and  see 
supra,  p.  199* 


{e)  1  Sp.  E.  &  A.  378,  383  ;  S.G. 
on  app.  nom.  Netherlands  Steamboat 
Co,  V.  Styles,  9  Moo.  P.  G.  G.  286. 

(d)  The  Eatavier,  ubi  supra ;  The 
Diana,  1  W.  Rob.  131 ;  4  Moo.  P. 
G.  0,11;  The  Velasquez,  L.  R.  1  P. 
G.  494  ;  The  Julia,  Lush.  224  ;  The 
Atlas,  2  W,  Rob.  502 ;  The  Minna, 
L.  R.  2  A.  &E.  97;  The  Queen,  ibid. 
364  ;  The  Zona,  L.  R.  1  P.  G.  426. 

(e)  The  General  ParkhiU  and  The 
Centurion,  1  Pritch.  Ad.  Dig.  172 ; 
and  see  The  Peerless,  13  Moo.  P.  G. 
G.  484 ;  The  Sigborgs  Minde,  8  P.  B. 
132,  136 ;  but  see  The  Rhosina,  10 
P.  D.  24. 
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power  of  a  tug  employed  for  ordinary  towage  service  (/), 
and  for  the  employment  of  a  tug  where  the  assistance  of 
a  tug  is  necessary  {g) ;  and  although  not  bound  to  be 
always  on  deck  (A),  he  is  generally  responsible  for  the 
ordinary  work  of  the  ship  being  properly  carried  on,  and 
usual  precautions  being  taken  without  express  order  from 
the  pilot  (i).  For  the  trim  of  the  ship,  and  generally  for 
her  sufficiency  as  regards  tackle  and  equipment  for  ordi- 
nary purposes  of  navigation,  the  owner  or  the  master  is 
responsible  (y). 

Where  a  ship  is  in  tow  of  a  tug,  we  have  seen  that,  as  a 
general  rule,  the  tug  is  bound  to  obey  the  orders  of  the 
pilot  in  charge  of  the  tow ;  but  in  the  absence  of  orders 
from  the  pilot,  it  is  the  duty  of  those  in  charge  of  the  tug 
to  keep  clear  of  other  ships,  and  for  a  collision  between 
the  tow  and  a  third  ship  caused  by  an  improper  alteration 
in  the  course  of  the  tug  made  without  orders  from  the 
pilot,  the  owners  of  the  tow  are  liable  (k). 

A  ship  was  in  collision  with  another  coming  out  of  dock. 
The  latter  had  not  been  reported  by  the  look-out.  It  was 
held  that,  the  duty  of  the  look-out  being  to  watch  for  and 
report  vessels  in  the  river,  it  was  not  negligence  in  them 
not  to  have  reported  the  vessel  in  dock,  and  the  vessel  being 
in  charge  of  a  compulsory  pilot,  the  owners  were  held  free 
from  liability  (/). 

A  ship  in  charge  of  a  compulsory  pilot,  having  been  in 
collision  with  another,  drove  on  board  a  third.  It  was 
held  that  the  owners  were  liable  in  consequence  of  the 
negligence  of  the  master  and  crew  in  the  following  par- 
ticulars: in  not  veering  out  more  chain  to  bring  the 
ship  up ;  in  not  bending  a  line  on  to  a  tow  rope,  so  as  to 
enable  a  tug,  which  came  alongside  the  ship  sued,  to  keep 

if)  The  Ocean  Wave,  ubi  supra.  jSinguasi,   5  P.  D.   241 ;    and  see 

m  TAtf  Juliay  uH  supra,  oases  cited  infraf  p.  246. 

(h)  See  The  Obey,  L.  R.  1  A  &  (j)  Supra,  p.  240. 

E.  102;   and  see  Spaight  y.  Ted-  {k)  The  S%fiquas\,bV,'DrZAU 

castle,  6  App.  Cas.  217,  226.  (/)  The  Calabar,  L.  R.  2  P.  C. 

(f)   The  Christiana,  infra;    The  288. 
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her  clear  of  the  other  ship ;  and  in  not  getting  sail  on 
the  ship  {m). 

A  ship  in  charge  of  a  compulsory  pilot  was  riding  in  the 
Downs  in  heavy  weather,  and  drove  from  her  anchors  on 
board  another  ship.  If  some  of  her  gear  aloft  had  been 
sent  down,  she  might  have  ridden  in  safety  and  escaped 
collision.  It  was  held  by  the  Privy  Council  that  there  was 
contributory  negligence  on  the  part  of  the  master  in  not 
sending  down  the  yards,  and  that  the  owners  were  liable. 
Parke,  B.,  in  delivering  the  judgment  of  the  Court,  said : 
"  The  step  being  one  which  every  master,  according  to 
ordinary  rules  of  navigation,  ought  to  have  taken  in  every 
open  roadstead,  where  many  vessels  were  lying,  and  in 
blowing  weather,  that  duty  was  not  exclusively  the  pilot's, 
but  that  of  the  master  also.  And  if  the  pilot  had  given 
express  orders  to  the  master  not  to  send  down  topmasts, 
&c.,  we  do  not  say  that  the  owners  might  not  have  been 
excused  from  responsibility  for  the  consequences  of  that 
omission''  (n). 

The  owners  are  responsible  for  the  pilot's  orders  being 
promptly  and  efficiently  carried  out.  If  the  helm  is  not 
shifted  (o),  the  anchor  let  go  (j^),  the  engines  stopped  (y),  or 
the  tow  rope  cast  o£E  (r),  promptly  at  the  pilot's  order,  and  a 
collision  ensues,  the  owners  are  liable.  It  is  the  master's 
duty  to  repeat  the  pilot's  orders  («),  and  to  see  that  they 
are  carried  out.  If,  in  carrying  them  out,  ordinary  pru- 
dence and  seamanship  require  a  particular  precaution  to  be 
taken,  it  will  be  held  to  be  negligence  in  the  master  if  the 
precaution  is  omitted.  Thus  the  omission  to  run  out  a 
waip  or  check  line  when  docking  (^),  or  to  cut  a  lanyard 

(m)  TheAmMjpolii  and  I%e  Golden  The  Rigborge  Minde,  8  P.  D.  132. 

Light,  1  Mar.  Law  Cas.  0.  S.  183.  (q)  TheMipon,  6  Not.  of  Cas.  245. 

(w)  The  ChrUtianay  Sammond  v.  (r)  The  Energy,  L.  B.  3  A.  &  E. 

Rogeri,  7  Moo.  P.  C.  0.  160,  173.  48. 

(o)  The  Lochiboy  7  Moo.  P.  C.  C.  («)  The  Admiral  Boxer,  Swab.  Ad. 

427  ;  The  Julia,  Lnab.  224.  193  ;  The  Zoehibo,  3  W.  Bob.  310, 

(p)  The  Atlas,  2  W.  Bob.  602 ;  328. 

The  Feerlesi,  13  Moo.  P.  G.  0. 484 ;  {t)  The  Cfgnihia,  2  P.  D.  52 ;  see, 
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which  holds  two  ships  together  when  in  collision  (a),  is  held 
negligence  in  the  master  or  crew. 

In  case  of  the  pilot's  intoxication,  or  manifest  incapacity,  Intetference 
it  is  the  duty  of  the  master  to  take  charge  of  the  ship  (x).  ^ttth^pUot. 
And  if  an  emergency  or  sudden  danger  anses,  when  the 
pilot  is  not  at  hand,  or  which  he  does  not  foresee,  the  master 
would  be  justified  in  giving  an  order  necessary  for  the  ship's 
safety  (y).  But  interference  with  the  pilot's  duties  is 
justified  only  by  urgent  necessity.  "  I  have  said  on  many 
occasions,  and  my  ruling  has  been  confirmed  by  the 
Judicial  Committee  in  the  case  of  Hammond  v.  Rogers  {z)^ 
that  a  master  has  no  right  to  interfere  with  the  pilot,  ex- 
cept in  cases  of  the  pilot's  intoxication  or  manifest  inca- 
pacity, or  in  cases  of  danger,  which  the  pilot  does  not 
foresee,  or  in  cases  of  great  necessity  "  (a).  Care  must  be 
taken  not  to  interfere  with  the  pilot  unnecessarily ;  for  if  a 
collision  occurs  in  consequence  of  improper  interference 
with  the  pilot,  the  owners  will  be  liable.  "  It  would  be  a 
most  dangerous  doctrine  to  hold,  except  under  the  most 
extraordinary  circumstances,  that  the  master  could  be 
justified  in  interfering  with  the  pilot  in  his  proper  voca- 
tion. If  the  two  authorities  could  so  clash,  the  danger 
would  be  materially  augmented,  and  the  interests  of  the 
owner,  which  are  now  protected  by  the  general  principles 
of  law,  and  specific  enactments,  from  liability  for  the  acts 
of  the  pilot,  would  be  most  severely  prejudiced  "  (6). 


however,  The  Rigborga  Mitide,  8  P. 
D.  132,  where  the  duir  to  haye  a 
check  line  astern  whilst  warping 
through  a  dook  was  held  to  lie  on 
thepuot. 

(m)  The  MateaehusetU,  1 W.  Boh. 

371. 

{x)  The  Christiana^  Hammond  v. 
Sogere,  7  Moo.  P.  C.  0.  160,  172 ; 
I%e  Loehiboy  Follok  y.  McAlpin,  ib. 
427 ;  The  Hihemia,  4  Jnr.  K.  S. 
1244. 


(y)  The  City  of  Camhridge^  Wood 
V.  Smith,  L.  R.  6  P.  C.  451,  459; 
The  Argo,  Swab.  Ad.  462. 

iz)  The  Christiana,  7  Moo.  P.  C. 
C.  160,  171. 

(a)  Fer  Dr.  Lnahiugton  in  The 
Argo,  Swab.  462,  4C4. 

(b)  Per  Dr.  Lushington  in  The 
Mantty  1  TV.  Bob.  95, 110.  See  alao 
The  Eibemia,  4  Jur.  N.  S.  1244 ; 
The  PterUts,  Lush.  30;  The  Duke 
of  iSusseXf  supra,  p.  199,  as  to  the 
danger  of  clashing  aothoritieB. 
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In  The  Gfirolamo  (c)^  a  ship,  with  a  pilot  on  board,  was 
under  way  in  the  Thames  in  a  fog  so  dense  that  she  could 
not  proceed  without  danger  to  other  craft.  Sir  J.  Nioholl 
expressed  an  opinion  that,  under  such  circumstances,  it  was 
the  duty  of  the  master  to  take  the  charge  of  the  ship  out 
of  the  pilot's  hands,  and  to  bring  her  up.  In  subsequent 
cases,  however,  it  has  been  doubted  whether  the  master 
would  be  justified  in  exercising  his  own  discretion  in  such 
a  case ;  and  the  better  opinion  seems  to  be  that  the 
pilot  is  alone  responsible  for  bringing  the  ship  up  when 
necessary  (d). 

It  has  been  held  that  when  the  pilot  was  taking  a  ship 
on  the  wrong  side  of  the  river,  in  direct  violation  of  the 
law,  the  master  was  not  in  fault  for  not  interfering,  and 
that  he  would  not  have  been  justified  in  doing  so  (e).  In 
The  Julia^  Lord  Eingsdown  said  that  for  a  master  to  give 
to  the  man  at  the  wheel  a  different  order  from  that  given 
by  the  pilot,  while  a  tug  was  coming  alongside  to  take  the 
tow  line  on  board,  was  '^  misconduct  in  the  master  and  dis- 
obedience to  the  orders  of  the  pilot"  (/).  So,  if  the 
master,  against  the  pilot's  orders,  takes  on  board  and 
makes  fast  the  tow  line,  he  and  his  employers,  the  ship- 
owners, will  be  liable  for  a  collision  thereby  occasioned  (^). 

It  is  not  improper  interference  on  the  part  of  the  master 
to  make  suggestions  to  the  pilot  or  to  offer  him  advice  {h). 
And,  in  case  of  a  manifest  danger,  it  is  the  duty  of  the 
master  to  interfere  to  this  extent.  In  a  salvage  case,  wh^re 
a  ship  in  charge  of  a  pilot  was  in  tow,  and  the  course  given 
to  the  tug  by  the  pilot  was  clearly  dangerous  and  wrong, 
Lord  Campbell,  in  delivering  the  opinion  of  the  Privy 


i 


e)  3  Hag.  Ad.  169.  {$)  TheArgo,  Swab.Ad.462.  But 

d)  The  North  American  and  The  aliter  aa  to  lights ;  The  Eipon,  Ad. 

Wild  Rose,  2  Mar.  Law  Cas.  O.  S.  DIv.  2nd  March,  1885. 

319  ;  I%tf  X<>cAf*(?,  3  W.  Rob.  310,  (/)  Lush.    224;    bsjA   wn    The 


320 ;  7  Moo.  P.  G.  0.  427 ;  and  see      Lochibo,  ubi  tupra 

The  JuliOf  u 
The  ZoehibOf  ubi  supra. 


supra,  p.  242.  (a)  The  Julia,  ubi  supra. 
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Council,  said :  '^  The  master  of  the  tug,  watching  the  course 
the  licensed  pilot  pursues,  if  he  finds  that  this  course  will 
lead  the  vessel  into  dauger,  is  bound  to  interfere  and  make 
a  communication  to  the  master  of  the  ship,  instead  of 
making  himself  instrumental  to  the  destruction  of  life  and 
property"  (i).  And  we  have  seen  that,  under  some  cir- 
cumstances, it  is  the  duty  of  the  master  of  a  tug  towing  a 
ship  which  is  in  charge  of  a  pilot,  to  alter  his  course  for 
the  purpose  of  keeping  dear  of  other  craft,  without  waiting 
for  orders  from  the  pilot  {k). 

In  The  Lochiho  (/),  Dr.  Lushington  discusses  at  length 
the  question,  what  amount  of  interference  with  the  pilot  in 
the  performance  of  his  duties  will  make  the  owners  liable. 
An  order  given  by  the  master  or  crew  to  the  helm,  and 
repeated  mechanically  by  the  pilot,  amounts  to  ^^  illegal 
interference ; "  but  mere  suggestion  to,  or  consultation 
with,  the  pilot  is  not  interference.  Where  there  is  any 
peculiarity  of  the  ship  which  makes  her  difficult  for  a 
stranger  to  handle,  it  is  clearly  the  duty  of  the  master  to 
offer  his  experience  and  advice  to  a  pilot  who  is  a  stranger 
to  her. 

In  many  ports  the  harbour  or  dock-master  has  power.  Bock  or  har- 
by  Act  of  Parliament,  to  regulate  the  movements,  mooring,  ^X^^' 
and  berthing  of  ships.  When  a  vessel  is  acting  under  the 
orders  of  such  a  person  her  owners  are,  as  regards  liability 
for  damage  done  by  her,  in  the  same  position  as  when  she 
is  in  charge  of  a  compulsory  pilot ;  the  dock-master  is  not 
their  servant,  and  they  are  not  liable  for  damage  caused  by 
his  negligence.  Thus  it  was  held  that  a  ship,  which  was 
damaged  by  another  falling  over  against  her  at  low  water, 
was  not  entitled  to  recover  damages  against  the  other,  the 
latter  having  been  berthed  under  the  directions  of  the  dock- 
master  (m). 

(i)  TheDukeof  Manehetter,  Sheraby  7  Moo.  P.  C.  G.  427. 

▼.  Eibbert,  5  Not.  of  Gas.  470,  476.  (m)  The  Economy^  1  Fritch.  Ad. 

(k)  The  Singuasif  supra, -p,  191.  Dig.   177;    and    see   The    Bilbao, 

(V)  3  W.  Bob.  310;  afld.onapp.  Lush.  149. 
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But  in  a  place  where  vessels  are  required  to  take  up 
their  berths  under  the  orders  of  a  harbour-master,  if ,  with- 
out any  directions  from  him,  a  ship  takes  up  a  berth  at 
which  she  is  afterwards  injured  by  another  properly 
berthed,  she  cannot  recover  against  the  latter  (n). 

If  ordered  to  do  so  by  the  dock  authorities,  a  ship  must 
send  down  her  yards ;  and  she  must  shift  her  berth,  even 
after  she  has  been  properly  moored  by  their  order,  and 
though  she  is  safer  where  she  is  (o). 

If,  in  carrying  out  the  orders  of  the  dock-master,  ordi- 
nary prudence  would  suggest  that  a  particular  precaution 
should  be  taken,  a  vessel  neglecting  to  take  that  precau- 
tion will  be  held  to  be  in  fault.  Thus  when  a  ship  was 
b^ing  moved  under  the  orders  of  a  dock-master,  and 
negligently  omitted  to  use  a  check  rope,  her  owners  were 
held  liable  for  damage  she  did  to  other  craft  in  conse- 
quence (jo). 

A  ship  going  out  of  dock  under  the  orders  of  a  dock- 
master  was  offered,  and  accepted,  the  services  of  the  dock 
company's  tug.  Through  want  of  power  in  the  tug  a 
collision  occurred.  The  owners  were  held  liable,  there 
being  no  obligation  upon  them  to  accept  the  services  of 
the  tug,  or  on  the  company  to  supply  one  (q), 
liability  of  Whether  the  dock  or  harbour  authority  is  liable  for 
harboTO  injury  done  by  a  ship  whilst  in  charge  and  acting  under 

authority  for  the  Orders  of  the  dock  or  harbour-master,  has  not  been 
caused  by  expressly  decided.  In  a  recent  case  before  the  Admiralty 
harbour-         Division  (r),  it  was  assumed  that  they  would  be  liable  for 

masters  -  -,  »     \       ^      t 

negligence,      the  negligence  of  the  harbour-master;  and  such  would 

seem  to  be  the  law  («). 
Position,  It  will  be  convenient  here  to  consider  a  subject  closely 


duty,  and 


(w)  The  Jacob,  1  Pr.  Ad.  Dig.  178.  (r)  See  above,  p.  97. 

(o)  The  Excelsior,  L.  B.  2  A.  &  E.  («)  See  on  this  question  Meney 

268.  Lock  Tnuteea  ▼.  Oibbs,  L.  R.  1  H. 

(p\  The  Cynthia,   2  P.  D.   62;  L.  93;  Metetdfe  y,  Hetherington,  11 

see  also  TheExceUior,  L.  £.  2  A.  &  Ex.  267 ;  6  H.  &  N.  719 ;  RoUmh 

E.  268.  ▼.  Irvine  Harbour  Truetees,  4  Sess. 

{q)  The  Belgic,  2  P.  D.  67,  note.  Gas.  4th  ser.  406. 
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oonneoted  with  the  law  relating  to  compulsory  pilotage ;  responsibility 
namely,  the  position,  duty,  and  liability  of  the  master,  ^^^l^jiotia 
when  a  pilot  is  taken  voluntarily  and  not  by  compulsion  on  board, 
of  law.  In  considering  the  shipowner's  liability  for  colli- 
sion where  pilotage  is  compulsory,  we  have  seen  that  the 
law  assigns  certain  duties  to  the  master  and  others  to  the 
pilot ;  and  that,  if  the  master  interferes  with  the  pilot  in 
his  own  province,  he  does  so  at  the  risk  of  making  his 
owner  liable  in  case  of  collision.  Now  it  is  frequently  the 
duty  of  a  master  to  take  a  pUot  {t)  in  waters  where  there 
is  no  compulsion  of  law  to  do  so,  and  questions  have  arisen 
as  to  the  scope  of  the  master's  authority  and  duty  when  a 
pilot  is  on  board  under  such  circumstances,  and  as  to  his 
liability,  not  only  in  respect  of  damages  for  collision,  but 
for  other  matters  connected  with  the  navigation  of  the 
ship.  It  is  important,  therefore,  to  consider  whether  the 
position  and  responsibilities  of  the  master,  as  defined  by 
the  Admiralty  Courts  in  cases  relating  to  compulsory 
pilotage,  where  the  question  is  as  to  the  shipowner's  lia- 
bility for  collision,  agree  with  the  practice  of  seamen,  and 
whether  they  are  recognized  by  other  tribunals.  There  is 
reason  to  think  that  outside  the  law  courts  nautical  opinion 
is  by  no  means  unanimous  in  assigning  to  the  master  the 
subordinate  position  in  which  he  is  placed  by  the  Admi- 
ralty decisions. 

First  as  to  the  responsibilities  of  the  captain  in  H.M.  In  H.M. 
Navy.  In  Eegulations  of  H.M.  Service  at  Sea  of  the  ^*^* 
last  century  (m),  is  contained  an  article  which  provides  that 
the  pilot  shall  '*  have  the  sole  charge  and  command  of  the 
ship  "  ;  he  is  to  give  orders  for  navigating  the  ship,  which 
the  captain  is  to  see  carried  out.  The  captain  is  to  remove 
biTn  from  his  command  ^*  if  he  judges  him  to  behave  so  ill 
as  to  bring  the  ship  into  danger."    This  Begulation  differs 

(0  See  infra,  p.  26 1. 

(u)  For  1790 ;  see  MSS.  in  the  Admiralty  library  at  Whitehall. 
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Opinion  of 
Elder 

Brethren  of 
the  Trinity 
House. 


oonsiderably  from  that  now  in  force.  The  Kegulations  of 
1879,  following  the  language  of  previous  Begulations  of 
1806,  1808, 1833,  and  1862,  contain  the  following  descrip- 
tion of  the  duties  and  responsibilities  of  the  captain,  navi- 
gating officer,  and  pilot : — 

Art.  940.  **The  captain  is  to  order  everything  that  relates 
to  the  navigation  of  the  ship  to  be  performed  as  the  pilot 
shall  require ;  but  nevertheless  he,  and  the  navigating  officer, 
are  to  attend  particularly  to  his  conduct ;  and  if  from  his  own 
or  the  navigating  officer's  observations,  he  shall  have  reason 
to  believe  the  pilot  not  qualified  to  conduct  the  ship,  or  that 
he  is  running  her  into  danger,  the  captain  is  to  remove  him 
from  charge,  and  take  all  necessary  measures  for  the  safety 
of  the  ship,  noting  the  time  of  the  pilot  being  so  removed  in 
the  ship's  logbook ;  and  if  the  ship  be  at  any  time  damaged 
through  the  ignorance  or  negligence  of  the  pilot  when  a 
common  degree  of  attention  on  the  part  of  the  captain  and 
navigating  officer  would  have  prevented  the  disaster,  those 
officers  will  be  deemed  to  have  neglected  their  duty.  This 
Article  is  equally  applicable  to  the  case  of  a  ship  in  charge  of 
of  a  Queen's  harbour-master  or  the  master  attendant  of  a 
dockyard." 

Under  this  article  it  is  held  by  the  Lords  of  the  Admi- 
ralty that,  if  a  ship  gets  ashore  on  a  well-known  sand  in 
consequence  of  an  obviously  wrong  course  given  by  the 
pilot,  the  captain  is  responsible.  Thus  in  the  case  of  The 
Vigilant,  which  got  ashore  on  the  Ghinfleet  Sand  on  the 
22nd  of  October,  1862,  with  a  pilot  on  board,  the  cap- 
tain, Lord  Elphinstone,  and  the  master,  were  severely 
censured  by  the  Lords  of  the  Admiralty  (w). 

The  opinion  of  the  Elder  Brethren  of  the  Trinity 
House  upon  the  respective  duties  of  master  and  pilot  is 
as  follows: — "That  in  well-conducted  ships  the  master 
does  not  regard  the  presence  of  a  duly  licensed  pilot  in 


(tt)   See  Bepoit,  &c.,  of  the  Unaeaworthy  Ships'  Cbmmifision,  1874, 
Tol.  2,  p.  628. 


RELATIVE  POSITIONS  OF  MASTER  AKD  PILOT. 


263 


compulsoiy  pilot  waters  as  freeing  him  from  every  otUga- 
tion  to  attend  to  the  safety  of  the  vessel ;  hut  that,  while 
the  master  sees  that  his  officers  and  crew  duly  attend  to 
the  pilot's  orders,  he  himself  is  hound  to  keep  a  vigilant 
eye  on  the  navigation  of  the  vessel,  and,  when  exceptional 
circumstances  exist,  not  only  to  urge  upon  the  pilot  to  use 
every  precaution,  hut  to  insist  upon  such  being  taken." 
And  they  add,  that  this  is  the  view  generally  taken  by 
shipowners  {x). 

The  opinion  of  the  Board  of  Trade  as  to  the  respon-  Opinion  of 
sibility  of  the  master  is  that  "  he  is  bound  to  exercise  a  ^^^^^  "^ 
vigilant  supervision,  and  that  though  the  advice  of  the 
pilot  is  of  the  greatest  value,  the  master  is  not  bound  to 
follow  it  implicitly,  if  it  appears  in  his  deliberate  judg- 
ment to  involve  danger  to  the  ship."  In  accordance  with 
this  opinion,  the  Board  of  Trade  holds  that  it  rests  with 
the  master  to  decide  whether  in  bad  weather  he  will  get 
under  way  for  sea,  and  to  say  whether,  under  threatening 
circumstances,  he  will  proceed  or  ttirn  back  (y). 

The  Legislature  has  not  defined  the  duties  of  the  pilot ;  The  Merohant 
but  it  assumes  that  it  is  the  pilot's  duty  to  conduct  the  ^^^^"^ 
navigation  of  the  ship.     In  the  Merchant  Shipping  Act, 
1854,  he  is   spoken   of  as  "having   charge,"   "taking 
charge,"  and  "  acting  in  charge  of"  the  ship  {%), 

In  the  Suez  Canal,  though  there  is  a  fixed  and  com-  in  the  Suez 
pulsory  charge  for  pilotage,  the  pilot  does  not  supersede  ^""'^• 
the  master  in  the  command  and  conduct  of  the  ship.     He 
is  on  board  only  as  the  adviser  of  the  master ;  the  respon- 
sibility as  regards  the  navigation  of  the  ship  remains  with 
the  master  {a), 

(x)  See  Report,  &o.,Unfleaworthy 
Ships'  Commission,  1874,  toI.  2, 
p.  528. 

(y)  See  a  letter  from  T.  Graj, 
Esq.,  to  the  Mercantile  Marine 
Association,  4th  Oct.  1873,  Unsea- 
worthy  Ships'  Commission,  1874, 
▼ol.  2,  p.  627. 

(z)  See  ss.   359,   3C2,   388;   and 


per  Brett,  L.J.  The  Guy  Mannerinff, 
7  P.  D.  132,  134.  See  also  The 
Clan  Gordon,  7  P.  D.  190,  where  it 
was  held  that  the  woids  <*  any 
person  having  the  care  of  "  a  ship 
did  not  refer  to  or  properly  de- 
scribe a  compulsory  puot. 

(a)  See  the   Suez  Canal  Begu- 
lations  of   1st  July,   1878,   t/i/r<i. 
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Duty  of  It  is  an  implied  term  of  the  oontraot  of  insnranoe  that 

pSot^oiseof  ^^®  ^^P  ^^  ^  navigated  by  a  qualified  pilot  whilst  in 
insarance.  pilotage  waters ;  and  in  the  event  of  a  loss  occurring  in 
such  waters  whilst  no  pUot  is  on  board,  there  can  be  no 
recovery  upon  the  policy.  It  has  been  said  to  be  "  gross 
negHgence  "  on  the  part  of  the  master  not  to  take  a  pilot 
under  such  circumstances  (b).  It  is  therefore  the  duty  of 
the  master  of  a  ship,  which  is  insured,  or  which  is  carrying 
insured  goods,  when  in  pilotage  waters,  whether  pilotage 
is  compulsory  by  law  or  not,  to  use  his  best  endeavours  to 
obtain,  and  place  the  navigation  of  his  ship  in  the  charge 
of,  a  qualified  or  licensed  pilot  (c).  Whether  saiUng  from 
a  home  port  (rf),  or  arriving  ofE  a  foreign  port  (c),  his  duty 
IB  to  take  a  pilot,  if  he  can  get  one. 

And  it  is  apprehended  that,  although  there  be  no  insur- 
ance, it  is  the  duty  of  the  master  to  take  a  pilot  if  he 
is  unacquainted  with  the  locality,  and  the  nature  of  the 
navigation  is  such  that  a  prudent  owner  would  not  attempt 
to  navigate  without  one. 
Master's  As  regards  the  master's  responsibility  for  collision  whilst 

f^^omri^     ^  ^'^P  ^  properly  in  charge  of  a  pilot,  it  is  seldom  that 
with  pilot  on    any  question  can  arise.  For  a  collision  caused  by  the  fault 

-  f  f    ^^  *^®  P^-'^^'  ^^'^  master  is  not  answerable  in  damages  (/). 

damages.  The  numerous  cases  upon  compulsory  pilotage  which  have 
defined  the  duties  of  pilot  on  the  one  hand,  and  of  the 
master  and  crew  on  the  other,  would  seem  to  assign  those 
duties  to  pilot,  master,  and  crew,  for  all  purposes,  and  not 
only  for  the  purpose  of  determining  the  owner's  liability 


p.  498 ;  The  Guy  Mannering,  7  P. 
I).  62,  132.  The  Spanish  Com- 
meicial  Code,  Art.  676,  691,  693, 
places  the  pilot  in  the  position  of 
adviser  to  the  captain,  reserving 
tiie  ultimate  responsibilit]r  of  the 
captain.  In  Ainerioa  pilots  of 
passenger  ships  have  a  speoial  au- 
thority ;  10  Stat,  at  Large,  oh.  66, 
B.  28. 

(A)  Law  V.  HolUngtwortk,  7  T.  R. 
160  ;  the  observations  of  Parke,  B. 


on  this  case,  5  H.  &  W.  415,  do 
not  impugn  its  authority  for  the 
statement  in  the  text. 

(e)  FhilHpt  V.  Headlam,  2  B.  & 
Ad.  380.  See  Ths  William,  6  C. 
Bob.  316;  Ths  FarUtnouth,  ibid. 
317,  note,  for  an  opinion  of  Lord 
Stowell  on  this  point. 

(d)  See  per  Parke,  B.  FhUlipt  v. 
Eeadlam,  2  B.  &  Ad.  380,  384. 

U)  Phillips  V.  Headlaniy  ubi  supra, 

if)  See  3  Kent's  Comm.  j  176. 
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for  damages.    Thus,  in  a  matter  which,  upon  the  question 

of  the  shipowner's  liability  for  damages,  is  held  to  be 

within  the  pilot's  province,  it  would  seem  that  the  master 

could  not  properly  be  held  responsible  in  respect  of  his  in  respect  of 

certificate  at  a  Board  of  Trade  enquiry.    But  this  does  ^^* 

not  seem  to  have  always  been  the  view  taken  by  courts  of 

enquiry.     With  regard  to  the  ship's  speed,  a  court  of 

enquiry  has  held  it  to  be  a  matter  for  which  the  master  is 

responsible  (g) ;  while  the  Admiralty  Court,  we  have  seen, 

holds  the  pilot  answerable  for  speed.    As  to  taking  a  ship 

to  sea  in  bad  weather,  courts  of  enquiry,  and  the  Board  of 

Trade,  throw  the  responsibility  on  the  master  (A).     The 

Admiralty  decisions  upon  the  point  are  not  clear  (i).     The 

general  rule,  however,   must  be,  that  a  master  is  not 

answerable  in  respect  of  his  certificate  for  matters  which 

are  within  the  province  of  the  pilot  (k). 

The  same  rule  applies  with  regard  to  penalties  imposed  I^^  respect  of 
by  Act  of  Parliament  for  infringement  of  local  bye-laws  proper  ^^ 
or  regulations  with  reference  to  the  navigation  of  ships.  J^avigation 
The  master  is  not  liable  to  such  penalties  where  the  act  is 
that  of  the  pilot,  and  done  by  the  pilot  in  the  performance 
of  his  duty  (/). 


In  what  Waters  and  for  what  Ships  Pilotage  is 

Compulsory. 

Compulsory  pilotage  exists  only  in  waters  witbin  the  In  what 
jurisdiction  of  a  duly  constituted  pilotage  authority,  and  for  what  shipg 
for  certain  classes  of  ships  upon  particular  voyages.    Some  pilo^^?®  ^ 

•*•        *        -^   ,  •/    o  ^    ^       coinpulsoiy. 

of  the  principal  pilotage  authorities,  such  as  the  Trinity 

(^)  In  The  Ostrich  and  27ie  Bm*  (i)   See  cases  cited  supra^  p.  248. 

how,  Mitch.   Mar.  Beg.    1878,    a  {k)  See   The    Vesta,    before  the 

master  was  held  in  fault  for  the  Wreck  Commissioner,  Times,  Sep- 

ship*s  speed  at  a  Board  of  Trade  tember  15th,  1879. 

enquirr.  (0  See  Oakley  v.  Speedy,  40  L.  T. 

(h)  See  Report  of    the  Unsea-  K.  S.  881  ;  MichcU  v.  Broun,  2S  L. 

worthy  Ships*  Commission,  vol.  2,  J.  Ad.  63. 
p.  527 ;  supra,  p.  253. 
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Houses  of  London,  Hnll,  Newcastle,  and  Leith,  were 
originally  oonstituted  by  charter;  but  these,  as  well  as 
various  other  authorities  existing  around  the  shores  of  the 
United  Kingdom,  are  now  regulated  by  Act  of  Parliament. 
The  Acts  relating  to  pilotage  are  general  and  local.  The 
general  law  as  to  pilotage  is  contained  in  the  Merchant 
Shipping  Acts,  1854 — 1876  (w),  and  the  Customs  Con- 
solidation Act,  1876  (n).  The  local  Acts  are  stated  below, 
in  coDuection  with  the  places  to  which  they  relate.  The 
Merchant  Shipping  Acts  authorize  bye-laws  to  be  made 
for  the  regulation  of  pilotage,  which  in  some  ccLses  are 
required  to  be  approved  by  Her  Majesty  in  Council. 

To  ascertain  whether,  in  a  particular  case,  pilotage  is 
compulsory  or  not,  it  is  necessary  to  consider  the  combined 
effect  of  the  general  and  local  Acts,  and  of  the  bye-laws 
for  the  time  being  in  force  under  them.  The  question  is 
frequently  one  of  considerable  difficulty. 
General  By  17  &  18  Vict.  c.  104,  s.  353,  compulsory  pilotage 

Pilotage  Acts.  ^^  continued  in  all  districts  and  for  all  vessels  in  and  for 
which  pilotage  was  compulsory  on  the  Ist  of  May,  1865, 
the  date  of  that  Act  coming  into  operation.  The  extent 
to  which  pilotage  is  compulsory  under  the  general  Act  of 
1854  can,  therefore,  be  ascertained  only  by  reference  to  the 
general  and  local  Acts  relating  to  pilotage  in  operation  on 
the  Ist  of  May,  1855.  The  general  Act  of  that  date  was 
6  George  IV.  o.  125  (o). 


(m)  17  &  18  Vict.  0. 104,  PartV.; 
25  &  26  Vict.  o.  63,  ss.  40—42 ;  35 
&  36  Vict.  o.  73,  88.  9—11 ;  36  & 
37  Vict.  c.  85,  88.  19,  20.  As  to 
CHnque  Port  pilots,  see  the  unre- 
pealed sectiona  of  16  &  17  Vict.  c. 
129. 

(n)  39  &  40  Vict.  c.  36,  8.  141. 

(o)  There  is  some  doubt  as  to 
how  far  the  Act  of  Gteo.  4  is  general, 
and  how  far  it  relates  only  to  the 
London  Trinity  House  Pilotage. 
The  preamble  and  aome  of  its  pro- 
yiflions,  appear  to  confine  its  ope- 
ration to  Ix>ndon  Trinity  House 


pilotage ;  see  The  Eden^  2  W.  Bob. 
442 ;  Attorney •OenercU  v.  Caee^  3 
Price,  302  ;  The  Maria,  1  W.  Bob. 
95  ;  but  in  Tyne  Improvement  Com' 
mistionert  y.  General  Steam  Xaviga" 
tion  Co.y  L.  R.  2  Q.  B.  65,  it  was 
held  to  apply  to  pilotage  on  the 
Tyne  ;  and  in  The  Killamey,  Lush. 
427,  to  HuU  pilotage ;  and  some  of 
its  sections  are  clearly  of  general 
application ;  see  JSeilby  ▼.  Seott,  7 
M.  &  W.  93 ;  Carruthers  ▼.  Side" 
botham,  4  M.  &  S.  77 ;  The  Eankow, 
4  P.  D.  197. 
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By  the  same  section  of  the  M.  S.  Act,  1854  (s.  353),  it 
was  provided  that  all  exemptions  from  oompolsorj  pilotage 
in  force  on  the  Ist  of  May,  1855,  should  be  continued.  It 
has  been  held  that  this  provision  is  general,  and  that  its 
operation  is  not  restricted  by  subsequent  parts  of  the 
same  Act  which  relate  exclusively  to  the  London  Trinity 
House  (p). 

The  following  section  (sect.  354),  however,  restricts  the  Ships  cany- 
operation  of  sect.  353.   It  imposes  compulsory  pilotage  on  ^^^^^een 
all  vessels  carrying  passengers  between  places  situated  in  places  in  the 
the  United  Kingdom,  Jersey,  Guernsey,  Aldemey,  Sark,  or  dom.    ^^' 
If  an.     So  far  as  sect.  354  is  inconsistent  with  sect.  353,  the 
former  section  prevails.     Pilotage,  therefore,  is  compulsory 
for  vessels  carrying  passengers  between  the  places  mentioned 
above  (g),  although  they  were  exempt  under  6  Geo.  IV. 
0.  125  (r) ;  and  it  seems  that,  in  the  absence  of  express 
provision  upon  the  point,  this  section  (sect.  354)  overrides 
all  exemptions  from  compulsory  pilotage,  whether  by  Order 
in  Council  or  local  or  other  Acts. 

The  following  decisions  illustrate  the  effect  of  the  above 
sections.  Notwithstanding  the  words  of  sect.  379,  purport- 
ing to  exempt  certain  classes  of  ships  in  the  London  Trinity 
House  district,  "when  not  carrying  passengers,"  those 
ships,  if  exempt  under  the  Act  of  George  IV.,  are  not 
required  to  take  pilots  though  carrying  passengers,  unless 
they  are  plying  between  places  in  the  United  Kingdom 
or  the  islands  mentioned  above.  Thus  a  vessel  on  a  voyage 
from  London  to  the  Baltic,  with  passengers  on  board,  is 


\i 


'p)  See  infra,  p.  269. 

(q)  A  vessel  most  have  at  least 
one  passenger  on  board  to  come 
within  the  operation  of  s.  364  ;  The 
Hanna,  L.  R.  1  A.  &  E.  283 ;  The 
Lion,  L.  B.  2  A.  &  E.  102  ;  on  app. 
ibid,  2  P.  G.  625.  The  marginal 
note  to  8.  354  in  the  M.  S.  Act, 
1854,  which  describes  that  section 

M. 


as  relating  to  <<  home  trade  passen- 
ger ships/*  seems  incorrect;  see  s.  2 
of  the  same  Act. 

(r)  The  Temora,  Lush.  17.  The 
Queen  of  the  Bay,  Mumford  y. 
Crocker,  Ship.  Gazette,  14tii  June, 
1878,  seems  inconsistent  with  The 
Temora, 
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not  required  to  take  a  pilot  in  the  Thames  («).  But  a 
vessel  navigating  within  her  home  port  (^),  an  Irish  trader 
in  the  Thames  {u)^  and  a  coaster  {x)  (some  if  not  all  of 
which  were  exempt  by  the  Act  of  Gteo.  IV.),  must  take 
a  pilot  if  carrying  passengers. 

The  Marmiotiy  a  steamship  with  passengers  on  board,  on 
a  voyage  from  Leith  to  London,  was  in  collision,  by  her 
own  fault,  in  the  Thames  above  Qravesend,  within  the 
port  of  London.  Her  master  had  a  pilotage  certificate 
from  Orfordness  to  Qravesend.  At  the  time  of  the  colli- 
sion the  ship  was  in  charge  of  a  Trinity  pilot.  The  defence 
of  compulsory  pilotage  being  set  up,  it  was  contended  that 
the  ship  was  exempt  as  being  a  coaster  within  16  Geo.  IV. 
c.  125,  s.  59.  It  was  held  that  she  was  not  exempt; 
and  that,  being  in  charge  of  a  compulsory  pilot,  her 
owners  were  not  liable  (y). 

The  HankoWf  a  steamship  with  passengers  on  board 
and  belonging  to  the  port  of  London,  on  her  voyage  from 
Australia  to  London,  was  in  collision  in  the  port  of  London, 
whilst  in  charge  of  a  Trinity  river  pilot  taken  on  board  at 
Qravesend.  It  was  held  that  pilotage  was  compulsory, 
and  that  her  owners  were  not  liable  (z).  The  Charter  of 
James  II.  to  the  London  Trinity  House  being  produced, 
it  was  held  that  the  port  of  London  was  a  place  for  which 
"  particulsur   provision  "  as  to  pilotage  had  been  made, 


(«)  Reg,  T.  Stanton,  8  EU.  &  B. 
446  ;  and  see  The  £arl  of  Auckland, 
Lush.  164 ;  on  app.  ib.  387 ;  The 
Moselle,  32  L.  T.  N.  S.  670. 

(0  Dublin  Port  and  Docks  Board 
Y.  Shannon^  Lr.  Bep.  7  G.  L.  116 ; 
21  W.  R.  Dig.  233.  There  is  some 
doubt  whether  the  Act  of  6  Geo.  4, 
o.  126,  applied  to  Ireland ;  see  The 
£den,  2  W.  Bob.  442. 

(u)  The  Temora,  Lush.  17. 

\x)  The  Marmion,  General  Steam 
Navigation  Co.  y.  London  and  Edin- 
burgh Shipping  Co.,  Mitch  Mer. 
Reg.,  1st  June»  1877  ;  reported  on 
another  point,  2  Ex.  D.  467. 


(y)  The  Marmion,  ubi  supra. 

{z)  4  P.  D.  197.  The  learned 
judge  considered  that  the  case  was 
gx)Temed  by  The  Killamey,  Lush. 
427,  and  that  The  Stetlin,  Br.  & 
Lush.  199,  was  not  to  be  foUowed. 
The  question  as  to  the  couBtruction 
of  the  Act  of  Oeo.  4  was  decided  in 
accordance  with  The  Stettin  in  2%e 
General  Steam  Navigation  Co.  v.  The 
British  and  Colonial  Steam  Naviga' 
Hon  Co.,  L.  R.  3  Ex.  330  ;  on  app. 
ibid.  4  Ex.  238  (see  supra,  p.  234). 
It  seems  doubtful  whether  the  de- 
cision in  The  Hankow  is  correct. 
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■within  the  meaning  of  6  Geo.  IV.  e.  125,  s.  59 ;  and,  con- 
sequently, that  there  was  no  exemption  from  liability. 

Pilotage  is  not  compulsory  for  ships  in  distress,  ships  Genial  ex- 
unable  to  obtain  a  qualified  pilot,  ships  docking  or  changing  ^p^^  ™ 
moorings  in  port  (a),  or  certain  foreign  ships  under  sixty  pilotage, 
tons,  exempted  by  Order  in  Council  under  4  Greo.  IV. 
c.  77,  s.  6,  or  6  Geo.  IV.  c.  125,  s.  60.  Orders  in  Council 
made  under  the  latter  Act  of  the  following  dates :  13th 
December,  1843,  exempting  certain  vessels  under  sixty 
tons  belonging  to  France,  Sardinia,  Portugal,  Texas, 
Sweden,  Norway,  Bussia,  Denmark,  Hanover,  Prussia, 
Bremen,  Lubeck,  Hamburgh,  Frankfort,  the  Netherlands, 
Gh:eece,  the  United  States,  Mexico,  Columbia,  Venezuela, 
Brazil,  Bolivia,  Peru,  Eio  de  la  Plate,  or  Uruguay ;  and 
of  3rd  September,  1843,  exempting  similar  ships  of  Austria, 
Mecklenburg-Schwerin,  Mecklenburgh-Strelitz,  or  Olden- 
burg; and  of  8th  August,  1845,  exempting  similar  ships 
of  the  Two  Sicilies,  appear  still  to  be  in  force. 

The  Act  3  &  4  Vict.  c.  68,  empowered  the  Crown  by 
Order  in  Council  to  exempt  foreign  ships  in  certain  cases 
from  compulsory  pilotage.  This  power  does  not  appear 
to  have  ever  been  exercised. 

Another  general  exemption  from  compulsory  pilotage  is  Bbipe  jMsang 
created  by  25  &  26  Vict.  c.  63,  s.  41,  which  is  as  foUows:—  ^™^  * 

^^  The  masters  and  owners  of  ships  passing  through  the  mstriot. 
limits  of  any  pilotage  district  in  the  United  Kingdom  on 
their  voyages  between  two  places  both  situate  out  of  such 
districts  (J),  shall  be  exempted  from  any  obligation  to  em- 
ploy a  pilot  within  such  district,  or  to  pay  pilotage  rates 
when  not  employing  a  pilot  within  such  district :  provided 
that  the  exemption  contained  in  this  section  shall  not  apply 

(a)  17  &  18  Vict.  c.  104,  8.  362  ;  219 ;  Mcintosh  v.  Slade,  6  B.  &  C. 

aa  to  this  exemptioii,  see  The  Vic'  657 ;   and  as  to  the  law  under  5 

<orta,Ir.Bep.l£>Q[.  336;  The  Maria,  Geo.  2,  c.  20,  see  £ex  v.  Lamb,  6 

L.  R.  1  A.  &  E.  358 ;  and  as  to  a  T.  R.  76 ;  Hex  v.  Ifeale,  8  T.  R. 

similar  exemption  under  the  Act  of  24 1 . 
Geo.  4;  Thornton  y.Bohnd,  2  Bing.  (b)  Sic. 

s2 
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to  ships  loading  or  discharging  at  any  place  situate  within 
such  district,  or  any  place  situate  ahove  such  district,  on 
the  same  river,  or  its  tributaries  "  (<?). 

The  district  intended  in  this  enactment  is  a  district 
other  than  that  in  which  the  final  port  of  discharge  or  the 
port  of  loading  is  situate  (d).  It  is  not  clear  whether  a 
vessel  arriving  from  abroad  and  calling  at  a  place  in  the 
United  Kingdom  for  orders  would  be  exempt  under  this 
section.  It  would,  probably,  be  held  that  she  is  not 
exempt.  And  (probably)  the  section  does  not  apply  so  as 
to  exempt  ships,  with  passengers  on  board,  plying  between 
places  in  the  United  Kingdom  or  Channel  Islands  (e). 

The  Winston  (/)  was  a  decision  upon  this  section.  It 
was  there  held  that  a  vessel  putting  into  Dartmouth  on  a 
voyage  from  New  York  to  Newcastle,  and  taking  on  board 
twenty  tons  of  bunker  coals  to  complete  her  voyage,  was 
not  liable  for  a  collision  which  occurred  by  the  fault  of 
the  pilot  in  charge  of  her  as  she  was  leaving  the  harbour. 
The  word  "  loading  "  did  not,  it  was  held,  refer  to  cargo 
alone. 

Ships  of  which  the  master  or  mate  has  a  pilotage  cer- 
tificate in  accordance  with  the  Merchant  Shipping  Acts 
are  exempt  (g). 

By  the  Customs  Consolidation  Act,  1876  (A),  it  is  pro- 
vided that  no  foreign  ship  on  a  voyage  from  any  place  in 
the  United  Kingdom  or  the  Channel  Islands  to  any  other 
such  place  shall  be  subject  to  any  higher  or  other  pilotage 
charge,  or  to  any  other  rules  as  to  the  employment  of 
pilots,  than  a  British  ship  in  the  like  case. 


(r)  An  exemption  similar  to  this 
18  in  force  within  the  London  Trinity 
House  districts  under  a  bye-law 
approved  by  Order  in  Council  of 
18th  Feb.  1854,  infrc,  p.  269. 

(d)  FerBrett,'M..n.y TheWimton, 
9  P.  D.  86,  where  the  history  of 
this  enactment  is  traced. 

(e)  See  supruy  p.  267. 

(/)  8  P.  D.  176 ;  9  P.  D.  86. 


In  this  case,  Muller  v.  Baldwin^  L. 
R.  9  Q.  B.  467,  was  referred  to 
with  reference  to  bunker  coals. 

(y)  17  &  18  Vict.  c.  104,  S8.  340- 
344,  355.  As  to  these  certificates, 
see  The  Killaitiey,  Lush.  202 ;  The 
Beta,  2  Har.  Law  Cas.  O.  S.  166; 
The  Earl  of  Aukland,  Lush.  164 ; 
on  app.  ih.  387. 

(A)  39  &  40  Vict.  c.  36,  s.  141. 
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The  policy  of  the  law,  which  seems  formerly  to  have 
inclined  towards  compulsory  pilotage  for  the  supposed 
benefit  of  commerce  and  safety  of  seamen's  lives  (t),  is 
now  in  favour  of  restricting  compulsory  pilotage  within  as 
narrow  limits  as  possible.  The  Acts  of  1854  and  1862 
enable  pilotage  authorities  to  make  bye-laws  to  regulate 
pilotage,  and  to  exempt  ships.  It  has  been  held  that, 
under  these  powers,  pilotage  can,  in  no  case,  be  made  com- 
pulsory for  ships  which  were  exempt  at  the  time  of  the 
passing  of  the  Act  of  1854  (k). 

The  places  at  which,  and  the  Acts,  bye-laws,  and  Orders  Places  at 
in  Council,  under  which  compulsory  pilotage  exists  at  Z^^^^oi- 
various  ports  in  the  United  Kingdom,  are  as  follows  (1) :     ag©  exiata. 

Aberavon  :  See  Port  Talbot. 

Aberbrothwick  or  Arbroath :  See  infra,  p.  273. 

Aberdeen :  Pilotage  is  compulsory  for  inward  bound  vessels; 
31  &  32  Vict.  c.  138  (Local),  ss.  135,  seq;  for  bye-laws  see 
Pari.  Paper,  No.  325,  Sess.  1882  ;  Ord.  in  Council  of  25th  June, 
1872. 

Aberdovey :  See  London  Trinity  House. 

Arundel :  Pilotage  is  compulsory  for  all  vessels  of  30  tons 
and  upwards;  33  Geo.  III.  c.  100  (Local);  for  bye-laws  see 
Pari.  Paper,  No.  325,  Sess.  1882. 

Ayr :  Pilotage  is  compulsory  for  vessels  inward  and  out- 
ward bound;  18  &  19  Vict.  c.  119  (Local),  s.  51,  except  vessels 
under  40  tons,  see  Pari.  Paper,  No.  408  of  1867  ;  for  bye-laws 
see  Pari.  Paper,  No.  325,  Sess.  1882. 

BaUina :  Pilotage  is  compulsory  for  inward  bound  vessels ; 
23  &  24  Vict.  c.  165  (Local),  ss.  42,  43. 

Beaumaris  :  See  London  Trinity  House. 


(»)  Zucey  V.  Ingram,  6  M.  &  W. 
302  ;  The  Fama,  2  W.  Rob.  184. 

(A)  The  Earl  of  Aukland,  Luah. 
164,  387  ;  Reg,  v.  Stanton,  8  E.  & 
B.  446  ;  26  &  26  Vict.  c.  63,  s.  40. 

(t)  A  return  of  the  rules  and  bye- 
lawB  for  the  time  being  in  force  is 
made  yearly  to  the  Board  of  Trade 
by  every  pilotage  authority,  and 


the  returns  are  laid  before  Parlia- 
ment: see  17  &  18  Viot.  c.  104, 
88.  337,  339.  The  last  returns 
to  which  the  writer  has  accees  is 
Pari.  Paper,  No.  325,  Sess.  1882. 
The  limits  of  the  several  pilotage 
districts,  and  the  bye-laws,  will  be 
found  set  out  in  these  returns. 
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Belfast:  Pilotage  is  compulsory  for  vessels  inwards  and 
outwards,  except  ships  in  ballast  and  ships  coming  in  from 
stress  of  weather  and  whilst  within  the  limits  of  the  out-pilot 
ground;  10  &  11  Vict.  c.  52  (Local),  ss.  98—106;  for  bye- 
laws  see  Pari.  Paper,  No.  325,  Sess.  1882  (m). 

Blakeney  or  Clay :  Pilotage  is  compulsory  for  aU  yessels, 
except  coasters  of  50  tons  and  upwards,  entering  or  leaving 
the  harbour ;  57  Geo.  HE.  c.  70  (Local) ;  for  bye-laws  see 
Pari.  Paper,  No.  268  of  1879. 

Boston  :  Pilotage  is  compulsory  inwards  and  outwards  for 
vessels  over  30  tons  o.  m. ;  16  Geo.  m.  c.  23 ;  for  bye-laws  see 
Pari.  Paper,  No.  325,  Sess.  1882;  see  also  32  Geo.  III.  c.  79. 

Bridgwater :  See  London  Trinity  House, 

Bristol :  Pilotage  is  compulsory  for  all  vessels  navigating 
the  Bristol  Channel  eastward  of  Lundy  Island  (4**  40'  W. 
long.)  (n),  except  coasters,  Irish  traders,  and  vessels  bound  to 
or  from  Cardiff,  Newport  or  Gloucester ;  47  Geo.  III.  (Sess.  2) 
c.  33  (Local),  ss.  9—27 ;  24  &  25  Vict.  c.  236  (Local),  s.  4 ; 
for  bye-laws  see  Pari.  Paper,  No.  325,  Sess,  1882;  Order  in 
Council  of  19th  July,  1862.  As  to  Breandown  Harbour,  see 
25  &  26  Vict.  c.  29  (Local).  See  also  Neath,  Bridgwater, 
Swansea,  Penarth,  Cardiff,  Newport,  Oloucester. 

Caernarvon,  Carlisle :  See  London  Trinity  House. 

Chester :  Pilotage  is  compulsory  for  inward  bound  vessels, 
except  coasters  and  Irish  traders;  16  Geo.  III.  c.  61  (Local); 
for  bye-laws  see  Pari.  Paper,  No.  325,  Sess.  1882. 

Clyde :  See  Glascow, 

Colchester :  See  London  Trinity  Hotise. 

Dartmouth :  See  London  Trinity  House. 

Drogheda  :  Pilotage  is  compulsory  inwards  and  outwards 
for  all  vessels  except  steamships;  5  Vict.  (Sess.  2),  c.  56 
(Local),  ss.  200 — 205 ;  and  vessels  under  30  tons ;  for  bye- 
laws  see  Pari.  Paper,  No.  325,  Sess.  1882. 

Dublin :  Pilotage  is  compulsory  for  all  vessels  inwards  and 
outwards  of  the  port  of  Dublin  or  the  harbour  of  Kingstown, 
except  coasters  under  50  tons,  vessels  in  ballast  and  coasters 

(«•)  neDeBrut,  Ir.Rep.  (Ad.)  1  (»)  See  HaU  v.  Cardif  FUotage 

£q.  72;  The  Arbutus,  2  Mar.  Law      Board,  G.  P.  D.  18th  Kot.  1879; 
Cas.  0.  S.  136.  Bee  Pari.  Paper,  No.  326,  Sees.  1882. 
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laden  with  fisli  in  bulk  or  potatoes;  32  &  33  Yict.  c.  100 
(Local),  ss.  20,  seq, ;  for  bye-laws  see  Pari.  Paper,  No.  325, 
Sess.  1882.  See  also  The  Meteor  {o\  and  Dublin  Port  and 
Docks  Board  y.  Shannon  {p\  decisions  under  the  above 
Act. 

Dundalk :  Pilotage  is  compulsory  for  all  vessels,  in  and  out, 
except  vessels  under  30  tons,  and  vessels  coming  in  from  stress 
of  weather;  18  &  19  Vict.  c.  189  (Local),  ss.  91  seq.  ;  for 
bye-laws  see  Pari.  Paper,  No.  325,  Sess.  1882. 

Elgin:  See  Lossiemouth. 

Exeter ,  Falmouth,  Fleetwood ,  and  Fowey :  See  London 
Trinity  House, 

Fraserburgh :  Pilotage  is  compulsory  for  all  vessels  of  30 
tons'or  upwards,  in  or  out,  except  harbour  tugs ;  41  Vict.  c.  51 
(Local),  88.  116,  117;  for  bye-laws  see  Pari.  Paper,  No.  325, 
Sess.  1882. 

Gainsborough  :  See  Kingston-upon-Hull. 

Oalway :  Pilotage  is  compulsory  inwards  and  outwards 
from  the  roadstead  to  the  docks  for  all  vessels  of  and  over  50 
tons,  and  vessels  coming  in  from  stress  of  weather  or  contrary 
winds;  16  &  17  Vict.  c.  207  (Local),  ss.  62  seq,;  and  see 
23  &  24  Vict.  c.  202  (Local). 

Glasgow :  Pilotage  is  regulated  in  the  Clyde  by  21  &  22 
Vict.  c.  149  (Local),  ss.  134  seq.  It  is  compulsory  for  vessels 
over  60  tons  navigating  the  Clyde  between  Hutchinsontown 
Bridge  and  a  straight  Kne  drawn  from  the  east  end  of  Newark 
Castle  to  Cardross  Bum,  except  vessels  under  100  tons  in  tow 
of  a  tug  whose  master  has  a  pilotage  certificate ;  see  Order  in 
Council  of  12th  September,  1863.  The  bye-laws  are  in  Pari. 
Paper,  No.  325,  Sess.  1882  {q). 

Goole :  See  Kingston-upon-Hull. 

Greenock :  29  &  30  Vict.  c.  156  (Local) ;  and  see  Glascow. 

Grimsby :  See  Kingston-upon-Hull,  and  12  &  13  Vict.  c.  81 
(Local). 

Hartlepool :  Pilotage  appears  to  be  compulsory  for  foreign 
ships,  except  coasters.     See  Newcastle-upon-Tyne ;  see  also 

(o)  Ir.  Rep.  9  Eq.  667.  {q)  See  also  The  Eden,  2  W.Bob. 

\p)  Ir.  Bep.  7  0.  L.  116.  442  ;  Clyde  Navigation  Company  t. 

Barclay,  1  App.  Gas.  791. 
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100  tons,  and,  perliaps,  coasting  steamships  outward  bound  (y) ; 
21  &  22  Vict.  c.  92  (Local) ;  for  bye-laws  see  Pari.  Paper,  No. 
325,  Sess.  1882,  and  Orders  in  Council  of  9tli  May,  1866,  and 
30th  January,  1854  (z).  As  to  the  meaning  of  "coasting 
vessels,"  see  bye-law  No.  148.  The  effect  of  the  Act  appears 
to  be  that  vessels  under  100  tons,  not  being  coasters,  are  not 
exempt;  see  sects.  130 — 141. 

Llanelly  :  See  in/ra,  p.  273. 

London:  The  principal  pilotage  authority  in  the  United 
Kingdom  is  the  London  Trinity  House,  or  the  Trinity  House 
of  Deptford  Strond.  Its  jurisdiction  includes  three  districts, 
or  classes  of  districts  (a).  They  are,  (1)  The  London  District, 
extending  from  Orfordness,  on  the  north,  to  Dungeness,  on 
the  south,  and  comprising  the  Thames  and  Medway  up  to 
London  and  Bochester  Bridges ;  (2)  The  English  Channel 
District,  extending  from  Dungeness  to  the  Isle  of  Wight  {h) ; 
(3)  The  Trinity  Outport  Districts,  comprising  any  pilotage  dis- 
trict for  the  appointment  of  pilots  within  which  no  particular 
provision  is  made  by  any  Act  of  Parliament  or  charter  (c). 

At  Bridgwater,  Ipswich,  and  Neath,  the  London  Trinity 
House  is  the  pilotage  authority,  and  compulsory  pilotage  is 
established  by  special  Acts  {d ).  Between  Orfordness  and  the 
Nore  the  jurisdiction  of  the  London  Trinity  House  is  exclu- 
sive. The  Leith  Trinity  House,  notwithstanding  the  terms  of 
its  charter,  and  of  1  Geo.  IV.  c.  37,  has  no  authority  to  grant 
pilotage  licences  for  that  district  («). 

The  bye-laws  of  the  London  Trinity  House  are  set  out  in 
Pari.  Paper,  No.  325,  Sess.  1882. 


(y)  This  exemption  is  not  ex- 
pressly repealed  by  the  local  Act, 
and  seems  to  be  still  in  force  under 
17  &  18  Vict.  c.  104,  8.  353. 

{z)  Fordeoisions  under  the  Liver- 
pool Act,  see  The  Frineeton,  3  P. 
b.  90;  The  City  of  Cambridge,  L.  R. 
4  A.  &  E.  161  ;  on  app.  ib.  6  P.  G. 
461 ;  The  Ocean  Waveyli.  R.  3  P.  0. 
205;  The  Annapolis  9,n<l  The  Johanna 
Stollf  Lush.  295  ;  The  Caehapoolf  7 
P.  D.  217 ;  and  under  the  former 
Liverpool  Act,  Carruthers  v.  Side^ 
botham,  4  M.  &  S.  77 ;  Attorney' 
General  v.  Caw^  3  Price,  302 ;  JJorf- 


riffuez  y.  Melhuish,  10  Ex.  110  ;  Th^ 
Northampton,  1  Sp.  E.  &  A.  162 ; 
The  Agricola,  2  W.  Rob.  10. 

(a)  See  17  &  18  Vict.  o.  104, 
8.  370. 

{b)  As  to  this  district,  see  also 
Isle  of  Wight,  Newhaven,  Shore- 
ham. 

(c)  Bee Radgrafty,  Hewith.Tj.'R. 
10  Q.  B.  350. 

{d)  These  Acts  are  specified  in 
connection  with  the  places  to  which 
they  relate. 

(e)  Hossack  y.  Oray,  12  L.  T.  N. 
S.  701. 
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The  names  of  the  Trinity  Outport  Districts  are :  Aberdovey, 
Beaumaris,  Bridgwater  (/),  Bridport,  Caemarron,  Carlisle, 
Colchester,  Dartmouth  (^),  Exeter  (A),  Falmouth  (i).  Meet- 
wood  and  Barrow,  Fowey,  Harwich,  Holyhead,  Ipswich  (k), 
Isle  of  Wight,  Lowestoft,  Maldon,  Milford,  Neath  (/),  New- 
haven,  Padstow,  Penzance,  Plymouth,  Poole,  Portmadoc, 
Eochester,  Eye,  St.  Ives  (Hayle),  SciHy,  Shoreham,  South- 
ampton, Teignmouth,  WeUs,  Weymouth  (m),  Woodbridge 
and  Yarmouth  (n).  Their  limits  are  defined  in  Pari.  Paper, 
No.  325,  Sess.  1882  (Vol.  63,  Pari.  Paper,  1882,  p.  1)  (o).  It 
will  be  found  that  the  districts  extend,  in  many  cases,  far 
beyond  the  limits  of  the  ports  from  which  they  are  named. 
For  example,  the  Falmouth  and  Fowey  districts  together 
include  the  whole  of  the  coast  and  seas  from  Looe  to  the 
Lizard ;  and  the  Yarmouth  district  includes  all  harbours  and 
roadsteads  from  Yarmouth  to  Orfordness,  thence  across  the 
Kentish  Knock  (t.  «.,  on  a  line  running  outside  or  to  the  east- 
ward of  the  Knock)  to  the  Downs.  Some  of  the  districts  are 
non-exclusive  and  overlap ;  the  English  Channel  district,  for 
example,  appears  to  include  the  Newhaven  and  Shoreham 
districts. 

The  production  of  evidence  that  the  Trinity  House  was 
accustomed  to  licence  pilots  for  the  district  at  and  previous  to 
the  passing  of  17  &  18  Yict.  c.  104,  is  sufficient  proof  that  the 
district  is  an  outport  district  within  sect.  370  of  the  same 
Act(/>). 

Orders  in  Council  approving  bye-laws  of  the  London  Trinity 
House,  by  which  various  classes  of  ships  are  exempted  from 
compulsory  pUotage,  and  providing  for  the  granting  of  pilotage 
certL&cates  to  masters  and  mates,  are  of  the  following  dates : 

(/)  See  Ord.  in  Goimcil  of  17th  L.  B.  10  Q.  B.  350. 

May,   1867;    8  &   9  Vict.  o.   89  (I)  6  &  7  Vict,  o,  71  (Local). 

(Local).  M  See  Ord.  in  Ck)imcil  of  6th 

(a)  See  Old.  in  CouncU  of  12th  June,  1859. 

Aug.  1869.  (»)  See  The  Earl  of  Aukland, 

(A)  See  Ord.  in  Council  of  4th  Lush.  387. 

Not.  1857.  (o)  See  also   Maude  &  Pollock 

(»)  See  The  Juno,  1  P.  D.  136.  on  Shipping,  4th  ed.  App.  pp.  110- 

(*)  15  Vict.  0.  116  (Local),  under  125. 

which  ooasten  under  50  tona  are  (p)  The  Juno,  1  P.  D,  135, 
exempt ;  and  see  Badgraft  y .  Eewithy 
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13tli  December,  1843;  3rd  September,  1844;  8tli  August, 
1845;  18th  February,  1854  (y) ;  two  of  let  May,  1855;  2l8t 
November,  1855  ;  two  of  the  16th  July,  1857  (r)  ;  25th  July, 
1861;  2l8t  December,  1871;  two  of  5th  February,  1873; 
20th  November,  1873;  two  of  6th  September,  1880;  and  17th 
May,  1882.  An  attempt  is  made  below  to  summarize  the 
effect  of  these  exemptions. 

In  the  London  District  and  Outport  Districts  pilotage  is 
expressly  made  compulsory  by  17  &  18  Vict.  o.  104,  s.  376. 
In  the  English  Channel  district  (except  such  parts  of  it  as  are 
within  the  Newhaven,  Shoreham  and  Isle  of  Wight  districts) 
pilotage  is  free.  There  are,  however,  large  classes  of  ships 
for  which  pilotage  is  free  in  the  compulsory  districts.  Besides 
the  ships  free  under  the  general  exemptions  created  by  the 
Merchant  Shipping  Act,  1854,  mentioned  above,  the  following 
are  exempt  in  the  London  district  («)  : — British  ships  on  their 
inward  or  outward  voyage  from  or  to  the  Cattegat  or  White 
Sea,  or  any  place  in  or  between  them,  whether  using  the  north 
or  south  channels  of  the  Thames ;  British  ships  being  con- 
stant traders  to  or  from  ports  between  Boulogne  (inclusive) 
and  the  Baltic ;  British  ships  passing  on  their  voyage  through 
any  pilotage  district,  and  not  anchoring  therein ;  ships  sailing 
from  Dover,  Deal,  or  the  Isle  of  Thanet,  up  or  down  the 
Thames  or  Medway  or  into  or  out  of  any  place  within  the 
jurisdiction  of  the  Cinque  Ports,  and  owned  wholly  or  in  part 
by  master  or  mate  residing  in  Dover,  Deal,  or  the  Isle  of 
Thanet.  All  these  are  exempt  under  17  &  18  Vict.  c.  104, 
s.  353  (which  continues  6  Geo.  IV.  c.  125,  ss.  59,  62),  and  an 
Order  in  Council  of  the  18th  of  February,  1854  (t). 


{q)  Made  under  16  &  17  Vict.  c. 
129,  8.  21. 

(r)  These  Orders  in  Council  will 
be  found  set  out  in  Maude  & 
Pollock  on  Shipping,  4th  ed.  App. 
pp.  60  aeq. 

(«)  All  these  exemptions  must  be 
taken  to  be  subject  to  17  &  18  Vict. 
0.  104,  8.  364,  -which  imposes  com- 
pulsory pilotage  on  ships  carrying 
passeugers  between  places  in  the 
United  Kingdom,  or  adjacent  is- 
lands ;  see  2^  Temoruy  Lush.  17. 


(0  See  Seff.  y.  Stanton,  8  E.  &  B. 
446 ;  The  Earl  of  Aukland,  Lush. 
164,  387 ;  The  Moselle,  2  Asp.  M.  L. 
0.  686;  The  Wesley,  Ludi.  268; 
The  Hannoy  L.  R.  1  A.  &  E.  283. 
The  last  case,  followed  in  The  Vesta, 
7  P.  D.  240,  establishes  the  distinc- 
tion, stated  in  the  text,  between 
British  and  foreign  ships.  As 
to  the  existence  of  this  distinc- 
tion, notwithstanding  24  &  25 
Vict.  c.  47,  see  injra.  See  per 
Sir  B.  FhiUimore,  The  Vesta,  ttbi 
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The  following  ships,  whether  British  or  foreign,  are  exempt 
in  the  London  and  Outport  Districts  :  (A)  coasters,  ships  of 
and  under  60  tons,  stone  ships  from  the  Channel  Islands, 
ships  navigating  within  their  home  ports  ;  (B)  ships  in  ballast, 
on  a  voyage  between  places  in  the  United  Kingdom ;  (C)  ships 
trading  between  Great  Britain,  the  Channel  Islands  or  the 
Isle  of  Man,  and  any  place  in  Europe  north  of  Boulogne,  or 
between  Brest  (inclusive)  and  Boulogne ;  (D)  ships  passing 
through  the  limits  of  any  pilotage  district,  not  being  bound 
to  any  place  in  such  district,  or  anchoring  therein  (u).  Not- 
withstanding the  words  of  17  &  18  Vict.  c.  104,  s.  379,  pur- 
porting to  exempt  some  of  these  ships  ''  when  not  carrying 
passengers,"  these  words  do  not  restrict  the  extent  of  the 
exemption  {x). 

The  exemptions  created  by  the  general  Acts  {supra,  p.  259) 
apply  in  the  London  Trinity  House  districts  as  elsewhere ; 
similarly  vessels  in  the  London  Trinity  House  districts  are 
subject  to  the  general  obligation  to  take  a  pilot  when  carrying 
passengers  between  places  in  the  United  Kingdom  (supra, 
p.  257). 

The  London  Trinity  House  grants  licences  to  masters  and 
mates  of  home-trade  passenger  ships  to  pilot  different  ships 
belonging  to  the  same  owner  (y).  A  vessel  of  which  the 
master  or  mate  has  such  a  certificate  is,  therefore,  ei^empt 
from  compulsory  pilotage. 


suprat  as  to  the  clumsy  language 
of  tlie  Order  in  Gounoil  of  18  th 
February,  1854.  As  to  the  last 
clajBS  of  ships  mentioned  in  the  text, 
see  Williams  v.  Newtotiy  14  M.  & 
W.  747  ;  Peake  v.  Scratch,  7  Q.  B. 
603.  The  Act  16  &  17  Vict.  c.  129, 
does  not  appear  to  have  repealed  6 
Geo.  4,  o.  125,  s.  62. 

(m)  As  to  (A),  see  17  &  18  Vict. 
c.  104,  B.  379.  Aj9  to  coasters,  see 
The  Lloyds  or  The  Sea  Qiteen,  Br.  & 
Lush.  369 ;  The  Agrieola,  2  W.  Rob. 
10 ;  as  to  ships  within  their  home 
port,  where  the  port  is  London,  and 
as  to  the  limits  of  the  port  of 
London,  The  Stettin^  Br.  &  Lush. 
199,  and  Getter al  Steam  Navigation 
Co.  T.  British  and  Colonial  Steam 
Navigation  Co.,  L.  R.  3  Ex.  330  ; 


ibid.  4  Ex.  238,  are  in  conflict  with 
The  Hankow,  4  P.  D.  197.  It  is 
submitted  that  the  decisions  in  the 
earlier  of  these  cases  are  correct. 
See  also  The  Killamey,  Lush.  427. 
As  to  the  class  (B),  see  Orders  in 
Council  of  2l8t  Nov.  1856,  and 
25th  July,  1861.  As  to  (C),  The 
Wesley,  Lush.  268  ;  The  Lion,  L.  R. 
2  P.  C.  625 ;  The  Hanna,  L.  R. 
1  A.  &E.  283;  17  &  18  Vict.  o. 
104,  8.  379,  Order  in  Council  of 
2l8t  Dec.  1871.  As  to  (D),  Order 
in  Council  of  18th  Feb.  1854,  and 
17  &  18  Vict.  c.  104,  s.  379. 

(x)  Reg.  V.  Stanton,  uhi  stipra ; 
The  Earl  of  Aukland,  ubi  supra. 

(y)  Orderin  Council  of  16  th  July. 
1867. 
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licences  for  over-Bea  pilotage  (».  tf.,  beyond  the  limits  of  its 
jurisdiction)  are  granted  bj  the  London  (z),  and  also  bj  the 
Hull,  Trinity  Houses.  Pilotage  with  such  licences  is,  of 
course,  voluntaiy. 

The  power  given  to  the  London  Trinity  House  by  6  Gteo. 
lY.  c.  125,  s.  51,  to  make  regulations  as  to  the  pilotage  of 
foreign  yessels  bringing  proyisions,  does  not  appear  to  have 
been  exercised. 

Londonderry :  Pilotage  is  compulsory  on  all  vessels,  inwards 
and  outwards,  except  vessels  of  and  under  60  tons  in  ballast ; 
48  Geo.  m.  c.  136  (Local),  s.  23;  17  &  18  Vict.  c.  177 
(Local),  ss.  68  seq,;  for  bye-laws  see  Pari.  Paper,  No.  325, 
Sess.  1882. 

Lossiemouth :  Pilotage  is  compulsoiy  inwards  and  outwards 
for  all  vessels  over  40  tons ;  19  &  20  Vict.  c.  67  (Local),  s.  67 ; 
31  &  32  Vict.  c.  47  (Local). 

Lowestoft^  Maldon^  Milford,  Neaih,  Newhaven^  Padstock, 
and  Penzance,     See  London  Trinity  House. 

Macduff:  See  infra,  p.  273. 

Middleshorough  :  See  infra,  Newcastle, 

New  Boss :  See  infra,  p.  273. 

Newcastle-upon-Tyne :  The  jurisdiction  of  the  Tyne Pilotage 
Commissioners  includes  Blyth,  Seaham,  Holy  Island,  Whitby, 
Warhcorth  Amble;  see  41  Geo.  III.  c.  86  (Local);  17  &  18 
Vict.  c.  104,  s.  387 ;  28  &  29  Vict.  c.  44 ;  30  &  31  Vict.  c.  78 ; 
for  bye-laws  see  Orders  in  Council  of  19th  July,  1862  ;  30th 
January,  1868;  8th  February,  1871;  28th  July,  1871;  6th 
February,  1872;  11th  July,  1877;  20th  November,  1873; 
6th  September,  1880;  14th  February,  1883;  Pari.  Paper, 
No.  325,  Sess.  1 882.  In  this  jurisdiction  were  formerly  in- 
cluded North  Sunderland,  the  Tees,  Hartlepool,  Middles- 
borough  :  but  the  pilotage  at  these  places  is  now  regulated  by 
special  Acts  (see  Tees,  Sunderland),  Under  the  Act  of  Geo. 
m.  pilotage  is  compulsory  on  foreign  ships  {a),  except,  it 
seems,  foreign  coasters,  as  to  which  see  39  &  40  Vict.  c.  36, 
s.  141.     The  effect  of  the  Acts  relating  to  Sunderland  and 

(z)  See  Order  in  Council  of  20th  relieve  foreign  ships  from  the  obli- 
Nov.  1873.  gation  to  take  a  pilot;  see  The  Vetta, 

(fl)  24  &  25  Vict.  c.  47,  does  not      7  P.  D.  240. 
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Middlesborough  pilotage  upon  1  Geo.  m.  c.  86,  has  not  been 
considered  in  any  reported  case.  Notwithstanding  the  terms 
of  the  later  Acts,  by  which  it  is  expressly  provided  that  nothing 
in  those  Acts  shall  make  pilotage  compulsory,  it  seems  that 
for  foreign  vessels,  other  than  coasters,  pilotage  is  still  com- 
pulsory under  the  Act  of  Geo.  III.  {b), 

Newry :  See  injra,  p.  273. 

Peterhead :  Pilotage  is  compulsory  under  36  &  37  Vict.  c. 
157  (Local),  ss.  77  seq.y  for  all  vessels  of  30  tons  and  upwards 
bound  in  and  out,  except  steam-tugs  for  the  use  of  vessels 
frequenting  the  harbour.  See  Order  in  Council  of  1st  April, 
1881 ;  39  &  40  Vict.  c.  174  (Local);  and  for  bye-laws  Pari. 
Paper,  No.  325,  Sess.  1882. 

Plymouth,  and  Poole :  See  London  Trinity  House, 

Port  Talbot  (formerly  Aberavon) :  Pilotage  is  compulsory 
under  4  WiU.  IV.  c.  43  (Local),  s.  73,  on  aU  vessels  inwards  and 
outwards  (c). 

Portmadoc,  Rye,  Soilly,  and  Shoreham,  See  London  Trinity 
House, 

Pulteney :  PUotage  is  compulsory  for  vessels  over  40  tons  in 
and  out;  20  &  21  Vict.  c.  93  (Local),  ss.  52,  54.  See  also 
Wick. 

St,  Ives  (Hayle).     See  London  Trinity  House. 

Sligo :  Pilotage  is  compulsory  for  inward  bound  ships  of  20 
tons  and  upwards,  except  vessels  reaching  Oyster  Island  with- 
out being  boarded ;  40  Vict.  c.  35  (Local) ;  for  bye-laws  see 
Pari.  Paper,  No.  325,  Sess.  1882. 

Spalding.     See  King ston-upon- Hull. 

Southampton.     See  London  Trinity  House, 

Southwold :  Pilotage  is  compulsory,  inwards  and  outwards, 
for  vessels  of  40  tons  and  upwards ;  11  Geo.  IV.  c.  48  (Local) ; 
for  bye-laws  see  Pari.  Paper,  No.  204  of  1874. 

Sunderland,  North  :  Pilotage  appears  to  be  compulsory  for 
foreign  ships,  except  coasters ;  see  Newcastle,  and  28  &  29 

ip)  The  Maria,  2  W.  Rob.  95 ;  Tyne  Acts. 

J)oddt  V.  Embleton,  9  D.  &  R.  27 ;  {c)  From  the  Board  of  Trade  re- 

Tipte  Improvement  Commissioners  v.  tuniB  it  does  not  appear  that  any 

General  Steam  N^avigation  Co,,  L.  R.  pilots  are  licensed  under  this  Act. 
2  Q.  B.  65,  are  decisions  under  the 
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Vict.  c.  59  (Local) ;  Orders  in  Council  of  29tli  June,  1871 ; 
26tli  June,  1873 ;  29th  June,  1882 ;  Pari.  Paper,  No.  325,  Bess. 
1882,  for  bye-laws. 

Swansea  :  Pilotage  is  compulsoiy  for  vessels  inward  bound, 
except  vessels  under  100  tons  in  ballast;  17  &  18  Yict.  c.  126 
(Local);  Orders  in  Council  of  22nd  February,  1860;  4tli 
February,  1861  ;  7th  January,  1864;  and  22nd  May,  1883; 
for  bye-laws  see  Pari.  Paper,  No.  825,  Bess.  1882.  The  effect 
of  the  general  and  local  Acts  and  of  the  bye-laws  is  by  no 
means  clear. 

Tees  {River) :  Pilotage  appears  to  be  compulsory  for  certain 
foreign  ships ;  see  Newcastle ;  see  also  45  Yict.  c.  1  (Local) ; 
Orders  in  Council  of  5th  February,  1872 ;  16th  December, 
1882. 

Teignmouth,  Thames  :  See  London  Trinity  House. 

Tralee :  See  infra,  p.  273. 

Tyne :  See  Newcastle-upon-Tyne, 

Waterford:  Pilotage  is  compulsory  in  and  out;  9  &  10 
Vict.  c.  292  (Local);  37  &  38  Vict.  c.  116,  ss.  12  seq.;  except 
for  vessels  drawing  less  than  6  feet ;  for  bye-laws,  see  Pari. 
Paper,  No.  325,  Bess.  1882  (rf). 

Wells :  Bee  London  Trinity  House. 

Westport :  Pilotage  is  compulsory  for  all  vessels,  in  or  out, 
except  within  the  limits  of  the  out  pilot  grounds,  or  when  the 
master  is  licensed;  16  &  17  Vict.  c.  185  (Local),  ss.  13  seq. 

Wexford :  Pilotage  is  compulsory  for  all  vessels,  in  or  out, 
with  cargo  or  passengers ;  37  &  38  Vict.  c.  40  (Local),  ss.  73 
seq,;  see  also  25  &  26  Vict.  c.  122  (Local),  and  bye-laws 
approved  by  Order  in  Council  26th  October,  1875 ;  Pari.  Paper, 
No.  325,  Bess.  1882. 

Weymouth :  See  London  Trinity  House, 

Wick:  Pilotage  is  compulsory  for  vessels  over  20  tons, 
entering  and  leaving  the  harbour,  except  frequent  traders 
whose  masters  or  mates  have  pilotage  certificates  (e) ;  25  &  26 
Vict.  c.  180  (Local),  ss.  10,  22,  23,  24  ;  see  also  20  &  21  Vict. 
c.  93  ;  for  bye-laws  see  Pari.  Paper,  No.  325,  Bess.  1882. 

{d)  As  to  Waterford,    aee  The         (e\  This  seems  to  be  the  effect  of 
Victoria,  Ir.  Bep.  A.  1  Eq.  336.  the  local  Acts ;  but  their  language 

is  not  clear. 
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Wicklow:  Pilotage  is  compulsoiy  in  and  out,  except  for 
steamships  in  certain  cases ;  5  &  6  Yict.  c.  Ill  (Local),  ss.  134 
seq.;  and  see  14  &  15  Yict.  c.  121  (Local). 

WUheach :  See  Kingston-upon-Hull ;  and  see  50  Geo.  m. 
c.  206  (Local). 

Woodhridge,  Yarmouth  {/).     See  London  Trinity  House. 

At  Aberbrothwick  or  Arbroath,  Irvine,  Limerick,  Llanelly,  Places  at 
Macduff,  New  Ross,  Newry,  and  Tralee,  it  is  not  clear  whether  J[^g  are  hi 
compulsory  pilotage  exists  or  not.    In  some  cases  bye-laws  existence 
purporting  to  make  it  compulsory  have  been  made.   The  Acts  ^^p^J^^ 
by  which  the  pilotage  authorities  at  these  places  are  regulated  oompmsory. 
are  as  follows : — 

Aberbrothwick  or  Arbroath:  2  &  3  Vict.  c.  16  (Local)  ; 
27  &  28  Yict.  c.  33  (Local) ;  for  bye-laws  see  Pari.  Paper, 
No.  325,  Sess.  1882.  Irvine:  36  &  37  Yict.  c.  124  (Local); 
for  bye-laws  see  Pari.  Paper,  No.  325,  Sess.  1882.  Limerick: 
4  Geo.  lY.  c.  94  (Local) ;  10  &  11  Yict.  c.  198  (Local) ;  bye- 
laws.  Pari.  Paper,  No.  325,  Sess.  1882.  Llanelly :  53  Geo.  HI. 
c.  183  (Local) ;  6  &  7  Yict.  c.  88  (Local) ;  21  &  22  Yict.  c.  72 
(Local) ;  27  &  28  Yict.  c.  203  (Local) ;  Pari.  Paper,  No.  325, 
Sess.  1882,  for  bye-laws.  Macduff:  10  &  11  Yict.  c.  127 
(Local).  New  Ross :  24  &  25  Yict.  c.  140  (Local) ;  37  &  38 
Yict.  c.  116  (Local).  Newry:  10  Geo.  lY.  c.  126  (Local); 
Order  in  Council  of  ICth  May,  1878.  Tralee:  9  Geo.  lY. 
c.  118  (Local). 

Pilotage  authorities  exist  at  the  following  places,  but  at  all 
of  them  pilotage  is  free : — 

Berwick:  48  Geo.  m.  c.  104  (Local);  25  Yict.  c.  31 
(Local).  Buckie  (Cluny) :  37  &  38  Yict.  c.  185  (Local).  Burnt^ 
island:  44  &  45  Yict.  c.  85  (Local).  Cardiff,  including 
Penarth:  24  &25  Yict.  c.  236  (Local),  repealing  19  &  20  Yict. 
c.  122  (Local) ;  43  &  44  Yict.  c.  24 ;  Orders  in  Council  of  20th 
October,  1874,  and  20th  April,  1883.  Carlingford  Lough: 
27  &  28  Yict.  c.  93;  Order  in  Council  of  16th  May,  1878.  ^ 
Cork  (j) :  1  Geo.  lY.  c.  52  (Local) ;  Pari.  Paper,  No.  325, 
Sess.  1882.     Douglas  (Isle  of  Man) :  35  &  36  Yict.  c.  23. 

(/)  As  to  the  limits  of  the  Yar-  (g)  See  The  Edm,  2  W.  Bob. 

mouth  district,  see  supra,  p.  267.  442. 

M.  T 
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Dundee:  38  &  39  Vict.  c.  150  (Local) ;  Pari.  Paper,  No.  325, 
Sess.  1882.  Eyemouth:  37  &  38  Vict.  c.  185  (Local).  Gar- 
denstown :  39  &  40  Vict.  c.  40  (Local).  Gloucester :  24  &  25 
Vict.  c.  236  (Local) ;  bye-laws,  Pari.  Paper,  No.  325,  Sesa. 
1882.  Hastings:  25  &  26  Vict.  c.  51.  Leith  Harbour  and 
Docks :  28  Geo.  HI.  c.  58  (Local) ;  38  &  39  Vict.  c.  160  (Local) ; 
Order  in  Council  of  30th  Jxine,  1860.  Leith  Trinity  House  (h): 
1  Geo.  IV.  c.  37  ;  5  Geo.  IV.  c.  39  (Local) ;  bye-lawB,  ParL 
Paper,  No.  325,  Sess.  1882.  Newcastle-upon-Tyne:  Pilotage 
is  free  for  British,  ships;  see  above,  p.  270.  Newport  {Mon.): 
24  &  25  Vict.  c.  236  (Local) ;  bye-laws.  Pari.  Paper,  No.  325, 
Sess.  1882.  Penarth:  19  &  20  Vict.  c.  122  (Local) ;  see  above, 
Cardiff.  Portcawl :  18  Vict.  c.  50  (Local);  Pari.  Paper, 
No.  325,  Sess.  1882;  Orders  in  Council,  6th  May,  1857,  and 
27th  November,  1878.  Rosehearty :  26  &  27  Vict.  c.  104. 
Sandhaven :  36  &  37  Vict.  c.  63  (Local) ;  Order  in  Council, 
20th  March,  1877. 

(h)  The  Leith  Trinity  Hoose  was      jurisdiotion,  see  HoMoek  y.  Ora^,  6 
incorporated    by  charter  of  27th      Br.  &  S.  698. 
July,  1797.    As  to  the  limit  of  its 
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COLLISION  WITH  REFERENCE  TO— (1)  THE  SHIPOWNER'S 
LIABILITY  AS  CARRIER — (2)  THE  CONTRACT  OF  IN- 
SURANCE.— CRIMINAL  AND  OTHER  CONSEQUENCES  OF 
COLLISION. 

The  liability  of  the  shipowner  for  loss  by  ooUision  of 
goods  on  board  his  ship  may  be  considered  under  two 
heads:  (1)   his  liability  by  the  custom  of  the  reahn; 
(2)  his  liability  upon  the  contract  of  carriage.    A  common 
hoyman  (a),  the  owner  of  barges,  flats,  or  lighters,  who 
lets  them  out  for  hire  (i),  the  owner  of  a  general  ship 
trading  between  places  within  the  realm  or  to  foreign 
lands  {c)y  are  subject  to  the  liability  of  a  common  carrier. 
Whether  the  owner  of  a  ship  that  is  not  a  general  ship,  Whether 
and  trades  to  foreign  lands,  is  a  common  carrier  or  liable  f^^^^^  " 
as  such,  is  doubtful  (d).    Again,  whether  the  owner  of  a  carrier, 
general  ship  is  Hable  as  a  common  carrier,  except  so  far  as 
he  is  protected  by  the  contract,  where  he  carries  goods  under 
a  bill  of  lading,  was,  until  recently,  a  question  much  dis« 
puted  {e).    It  appears  to  be  now  decided  that  he  is  not  (/)• 


(a)  Forward  v.  IHtUtrd,  1  T.  B. 
27. 

{b)  Dale  V.  Rail,  1  Wils.  281  ; 
Zyon  Y.  MelUf  5  East,  428 ;  Liver 
Alkali  Co.  y.  Johruon,  L.  B.  9  Ex. 
338. 

{e)  Mone  v.  8hee,  1  Ventr.  190, 
238;  see  on  this  case  per  Black- 
btan,  J.,  li.  B.  9  Ex.  341;  per 
Cockbam,  C.J.,  1  C.  P.  D.  430; 
Barclay  y.  CucuUa  y  Oana,  3  Dougl. 
389. 

{d)  See  liver  Alkali  Co,  y.  John^ 
iottf  ubi  tttpra;  Smith  y.  Nugent,  1 


C.  P.  D.  19;  ih,  423;  Chartered 
Mercantile  Bank  of  India,  London, 
and  China  y.  Netherlandt  India 
Steam  Navigation  Co,,  10  Q.  B.  D. 
621. 

{e)  See  1  Parsons  on  Shipping,  pp. 
246,  teq,  ed.  1869,  where  the  writer 
states  that  he  is  not  so  liable. 

(/)  Nugent  y.  Smith,  1  0.  P.  D. 
19,  423 ;  but  see  per  PoQock,  B., 
Chartered  Mercantile  Bank  of  India, 
London,  and  China  y.  Netherlands 
India  Steam  Navigation  Co,,  9  Q.  B. 

D.  118. 
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shtpownbe's  liability  as  cabbibiu 


liabilitj  at 
oozomon  law. 


Shipowner's 
liability  on 
theoontroot 
of  oarriage. 


The  liability  of  the  shipowner  at  common  law  as  oarrier 
of  goods  is  heavy.  Like  a  common  carrier,  he  is  liable  as 
insurer  against  loss  or  damage  from  any  cause  except  the 
act  of  God  and  the  Queen's  enemies  (^).  For  injury  to 
passengers  on  board  his  ship  he  is  liable  only  where  it  is 
caused  by  the  negHgenoe  of  himself  or  his  officers  or 
crew  (A).  To  passengers,  therefore,  he  is  liable  for  injury 
in  a  collision  caused  by  the  fault  (i)  of  his  own  ship,  or  by 
the  fault  of  both  ships.  To  cargo-owners  he  is  liable  for 
loss  or  damage  in  a  collision  by  the  fault  of  his  own,  or 
of  both  ships,  or  where  it  is  an  inevitable  accident.  It  is 
possible  that  a  collision  might  occur  by  act  of  Gk)d,  in 
which  case  he  would  not  be  liable.  But  the  ordinary  so- 
called  case  of  collision  by  inevitable  accident,  as  where  it 
is  caused  by  stress  of  weather,  fog,  or  latent  defect  in  gear, 
would  not  come  within  the  exception  of  act  of  God  (k). 

It  has  been  held  in  America  that  owners  of  a  tug  towing 
craft  with  goods  on  board  are  not  liable  as  common  carriers 
for  the  safety  of  the  goods  (/). 

In  practice  the  shipowner  carrying  goods  usually  con- 
tracts himself  out  of  the  onerous  liability  imposed  on  him 
by  the  common  law.  By  the  charter-party  or  bill  of  lading 
it  is  usually  agreed  that  the  goods  shall  be  carried  and 
delivered  in  good  order,  unless  loss  or  damage  shall  arise 
from  certain  specified  causes.  These  causes,  technically 
called  "  exceptions,"  commonly  include  "  perils,  dangers, 
and  accidents  of  the  sea,  rivers,  land,  carriage,  and  steam 
navigation,  of  whatsoever  nature  and  kind."  Under  a 
bill  of  lading  so  framed  the  shipowner  is  not  liable  for  a 


{ff)  Nugent  v.  Smithy  1  C.  P.  D. 
19 ;  ib.  423. 

(A)  See  Medhead  y.  Midland  Hail. 
Co,f  L.  B.  2  Q.  B.  412;  on  app. 
ib,  4  Q.  B.  379,  and  the  cases  there 
cited. 

(t)  Except  where  the  fault  is 
that  of  a  compulsory  pilot,  see 
Ch.  IX. 


(k)  See  Nugent  v.  Smith,  1  C.  P. 
D.  19,  34,  as  to  irhat  is  an  act  of 
God. 

(/)  Caton  y.  Sutnney,  13  Wend. 
887.  This  seems  to  be  the  general 
rule,  but  there  are  oontrary  de- 
cisions, see  1  Parsons  on  Shipping 
(ed.  1869),  247,  note. 
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ooUision  whioh  ooours  withont  negligenoe  in  either  ship  (m) ; 
but  he  is  liable  where  there  is  negligence  in  either  ship  (n). 
Sometimes  in  the  bill  of  lading  there  is  contained  an  ex- 
ception of  ^^  collision."  In  that  case  the  shipowner  is  not 
liable  for  a  collision  caused  by  the  fault  of  the  other 
ship  (o) ;  but  he  remains  liable  for  a  collision  caused  by 
the  fault  of  his  own  ship  (p). 

To  cover  loss  by  the  last-mentioned  cause  the  following 
exception  is  sometimes  added: — '' Accidents,  loss,  or 
damage,  from  any  act,  neglect,  or  default  whatsoever, 
of  the  pilot,  master,  or  mariners,  or  other  servants  of  the 
shipowner  in  navigating  the  ship."  These  words  cover 
loss  in  a  collision  caused  by  the  fault  of  the  carrying 
ship  (q).  They  do  not  cover  loss  by  a  collision  with 
another  ship  of  the  same  owners  caused  entirely  by  the 
fault  of  such  ship  (r). 

In  the  case  of  a  collision  between  the  carryina:  ship  and  Collimon  be- 
another  belonging  to  the  same  owners,  the  effect  of  the  of  the  same 
exception  last  mentioned,  together  with  the  statutory  rule  ^^^®^- 
as  to  division  of  loss  where  both  ships  are  in  fault  (36  &  37 
Vict.  c.  66,  s.  25,  sub-sect.  9),  is  to  relieve  the  shipowner 
from  making  good  to  the  cargo-owner  more  than  half  his 
loss.    He  is  liable  as  carrier  for  half,  and  for  half  only,  of 
the  loss  on  the  goods  («). 


(m)  BulUr  v.  Fither,  3  Esp.  67 ; 
Chartered  M^'cantUe  Bank  oflndiay 
Zondony  and  China  v.  Netherlands 
India  Steam  Navigation  Co.,  Zimitedf 
10  Q.  B.  D.  621 ;  JFoodlet/  v.  Mi- 
eheUy  11  Q.  B.  D.  47.  As  to 
American  law  on  the  point,  see 
Angell  on  Gamers,  5th  ed.  613. 

{n)  Woodley  y.  MiehsU,  ubi  tupra. 

(o)  Lloyd  V.  General  Iron  8(srew 
Collier  Co.,  3  H.  &  0.  284;  Grill  y. 
General  Iron  Screw  Collier  Co.,  L.  B. 
1  C.  P.  600 ;  on  app.  ih.  3  0.  P. 
476;  Woodley  y.  Michell,  11  Q.  B. 
D.  47 ;  Chartered  Mercantile  Bank, 
%e,  y.  India  Steam  Navigation  Co., 
lOQ.  B.D.  621,  631. 


(p)  Woodley  v.  Michell,  11  Q.  B. 
D.  47. 

{q)  Chartered  Mercantile  Bank,  ^o. 
V.  Netherlands  India  Steam  Naviga- 
tion Co.,  10  Q.  B.  D.  621.  Except, 
perhaps,  where  there  is  negligence 
on  the  part  of  the  owner  in  ap«. 
pointing  an  incompetent  master: 
see  per  Brett,  M.B.,  10  Q.  B.  D. 
632. 

(r)  Chartered  Mercantile  Bank,  S^, 
y.  Netherlands  India  Steam  Naviga" 
tion  Co.,  ubi  supra. 

{s)  Chartered  Mercantile  Bank,  ^e, 
y.  Netherlands,  ^c.  Co.,  10  Q.  B.  D. 
621. 


278  shipowner's  liability  as  carrier. 

The  case  {t)  which  decided  these  points  was  as  follows : — 
A  collision  occurred  between  the  The  Crown  Prince  and 
The  Atjehj  a  ship  belonging  to  the  owners  of  The  Crown 
Prince^  by  the  fault  of  both  ships.  The  question  arose 
whether  the  shipowners  were  liable  to  the  owners  of  cargo 
shipped  on  board  The  Croicn  Prince  under  a  bill  of  lading 
containing  exceptions  of,  amongst  other  things,  ^'  colli- 
sion," and  '^  accidents,  loss,  or  damage  from  any  act, 
neglect,  or  default  whatsoever  of  the  pilots,  master,  or 
mariners,  or  other  servants  of  the  company  in  navigating 
the  ship."  It  was  held  that  the  shipowners  were  not 
liable  upon  the  contract  of  carriage.  BaggaUay  and 
Lindley,  L.JJ.,  were  of  opinion  that  the  exception  of 
"  collision,"  although  it  did  not  cover  the  negligence  of 
The  Croicn  Prince  {u)^  did  cover  that  of  TheAtjeh;  and 
further,  that  the  negligence  of  The  Croicn  Prince  was 
covered  by  the  other  exception  stated  above.  In  the  Court 
below  (ip)  Pollock,  B.,  and  Manisty  and  Stephen,  JJ., 
considered  that  the  shipowners  were  not  protected  by  the 
exception  of  "  collision,"  on  the  ground  that,  since  liability 
for  loss  by  collision  caused  by  the  fault  of  the  carrying 
ship  is  not  excluded  by  that  exception,  neither  is  loss  by 
collision  caused  by  the  fault  of  the  carrying  ship  and 
another  belonging  to  the  same  owners.  Pollock,  B.,  and 
Stephen,  J.,  held  that,  though  the  second  exception  would 
have  protected  the  shipowners,  if  the  collision  had  been 
caused  entirely  by  the  fault  of  The  Crown  Prince^  it  had 
no  application  to  a  case  where  both  ships  were  in  fault. 
Manisty,  J.,  held  that  the  contract  in  the  bill  of  lading 
was  express,  to  carry  and  deliver  the  goods  safely,  subject 
to  certain  exceptions,  which  did  not  include  negligence  of 
those  on  board  The  Atjeh.    Pollock,  B.,  appears  to  have 

[t)  Chartered  Mercantile  Bank  of  (w)  Lloyd  v.   General  Iron  Screw 

India,  London,  atid  China  v.  Nether^  Collier  Co,,  3  H.  &  0.  284  ;  Grill  v. 
lands  India  Steam  Navigation  Co,,  General  Iron  Screw  Collier  Co,,  L.  B. 
limited,  10  Q.  B.  D.  621.  1  C.  P.  600 ;  ib,  S  0.  P.  476. 

(jr)9Q.  B.  D.  118. 
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held  the  Bhipowners  were  liable  as  oommon  earners,  being 
unprotected  by  the  terms  of  their  bill  of  lading. 

Ab  stated  above^  the  Court  of  Appeal  reversed  the  deci- 
sion of  the  Court  below  as  to  the  liability  of  the  ship- 
owners on  the  bill  of  lading.  But  the  shipowners  were 
held  liable  in  tort  for  the  negligence  of  their  servants  on 
board  The  Atjehy  though,  by  reason  of  the  rule  as  to 
division  of  loss,  for  only  half  the  loss. 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Rule  as  to 
fault  does  not  affect  the  right  of  a  cargo-owner  to  recover  iomT^  ^ 
full  damages  for  breach  of  the  contract  of  caxnage  against 
the  owner  of  the  carrying  ship,  though  the  other  ship  was 
also  in  fault  for  the  collision.  But  it  abridges  his  common 
law  right,  as  against  the  owner  of  the  other  ship,  by  limit- 
ing the  liability  of  the  wrong-doer  to  one-half  the  loss  (y) ; 
and  this  is  the  case  even  where  the  two  ships  belong  to 
the  same  owner  (s).  If  part  of  the  loss  on  cargo  is 
recovered  against  the  owner  of  the  carrying  ship,  the 
residue,  up  to  one-half  the  loss,  may  be  recovered  against 
the  other  ship  (a) . 

Damage  to  goods  in  a  collision  caused  by  the  negligence  Exception  of 
of  those  on  board  is  not  covered  by  an  exception  of  barratiy  does  not 
in  the  bill  of  lading  (b) .  ^^^  ^g^i- 

^^  gpence  of 

(y)  The  Milan,  Lnrii.  388 ;  Chap-  statutory  liability  of  either  of  them,  carrying 

man   ▼.   ^offol   Netherlands   Steam  or  if,  for  any  other  reason,  he  fails  ^^P* 

Navigation  Co.,  i  P.  D.  157,  165 ;  to  obtain  half  his  total  loss  from 

Chartered  Mercantile  Bank  of  India  either  of  them,  he  is  entitled  to  a 

y.  Netherlands  India  JSteam  Naviga^  further  decree  against  the  other  for 

Hon  Co.,  10  Q.   B.  D.  521.     The  the  difference;   see   The  Alabatna 

Milan,  ubi  eupra,  so  far  as  it  de-  and  The  Oaniecock,  2  Otto,    695 ; 

ddeslliat  the  innocent  cargo-owner  TheJaniatay  Z  Otto,  3Z7  ;  TfteAtlae, 

can  recover  no  more  than  half  his  ib.  302  ;    The  Virginia  JEhrmoft,  7 

loss  against  the  other  ship,  has  not  Otto,  309  ;  The  City  of  Hartford  and 

been  followed  in  America.     It  has  The  Unit,  ib.  323 ;  The  City  of  Paris, 

been  held  by  the  Supreme  Court  14  Blatdbf.  631 ;   The  Civilta  and 

that  the  innocent  cargo-owner  is  The  Restless,  13  Otto,  699. 
entitled  to  a  decree  for  the  whole  (z)  Chartered  Mercantile  Bank  of 

of  his  loss  ag^ainst  either  of   the  India  v.   Netherlands  India  Steam 

wrong-doing  ships  if  one  only  is  Navigation  Co.,  ubi  supra, 
sued ;  if  both  are  sued  he  is  en-  (a).  The  Demetrius,  L.  B.  3  A.  & 

titled  to  a  decree  for  half  his  loss  E.  523. 

against  each ;  and  if  a  moiety  of  -        {b)  Grill  y.  General  Iron   Sereto 

his  loss    exceeds   in   amount  the  Collier  Co.,  L.  B.  3  C.  F.  476. 


280  shipowner's  liability  as  caurier. 

Shipowners  contracted  with  a  passenger  that  they  should 

not  be  responsible  for  any  loss  or  damage  arising  from 

perils  of  the  sea  ....  or  from  any  act,  neglect,  or 

default  whatsoever  of  the  pilot,  master,  or  mariners.    It 

was  held  that  no  damages  could  be  recovered  for  the  death 

of  the  passenger,  who  was  killed  in  a  collision  for  which 

the  carrying  ship  was  in  fault  (c). 

Whether  ex-        Where  the  collision  is  caused  by  an  unnecessary,  but 

«^^  of  the  ^^t  negligent,  breach  of  the  Regulations  for  Preventing 

8^'  covera     Collisions  at  Sea,  so  as  to  cause  the  ship  to  be  deemed  to 

of  the^^.    be  in  fault  under  36  &  37  Vict.  c.  85,  s.  17,  it  seems 

lationa.  ^^  j^g^^g  l^^^j^  considered  by  Brett,  M.B.,  in  Woodley  v. 

Michell  (rf),  that  the  shipowner  would  be  liable  for  damage 
to  cargo,  notwithstanding  an  exception  in  the  bill  of  lading 
of  "  perils  of  the  sea."     8ed  qu. 
Effect  of  Bailway  companies  carrying  passengers  by  land  and 

Swraier^wm      ^®^  ^^^^  attempted  to  free  themselves  from  liability  for  the 
not  be  liable    negHgence  of  their  servants  by  repudiating  such  liability 
of  BemuSer^^  ^  public  notices  and  advertisements.     Where,  after  pub- 
lication of  such  a  notice,  a  collision  occurred-  between  a 
ship  belonging  to  the  railway  company^  with  cargo  and 
passengers  on  board,  and  another  ship,  by  the  fault  of 
the  former,  it  was  held  that  the  company  were  liable  to 
the  passengers  and   cargo-owners,    notwithstanding  the 
notice  {e). 
Shipowners'         Whether  the  shipowners  are  liable  to  the  charterer  for 
f^taxt^^ior    ^^"^  Sustained  by  the  latter  in  consequence  of  a  collision 
loBs  by  ool-      for  which  the  chartered  ship  is  in  fault,  will  depend  upon 

the  terms  of  the  charter-party. 

In  a  case  (/)  where  the  officers  and  crew  were  tho 
servants  of  the  owner,  though  by  the  terms  of  the  charter- 

{c)  Saig  v.   Boyal   Mail   Steam  Amongst  other   oases,  Fletcher  v. 

Facket  Co.,  48  L.  T.  N.  S.  267.  Braddick,  2  B.  &  P.  (N.  R.)»  182, 

(d)  11  Q.  B.  D.  117.  seems  to  have  been  relied  on  bj 

U)  Doolan  v.  Midlatid  Rail,  Co.^  the  Oonrt  as  establishing  that  the 

2  App.  Gas.  792.  owners  would  be  liable  to  third 

(/)  Omoa  and  Cleland  Coal  and  parties  for  the  negligence  of  the 

Iron  Co,  V.  Suntletjy  2  C.  P.  D.  464.  crew. 
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party  the  ship  was  "  placed  under  the  direction  of  "  the 
charterer,  it  was  held  that  the  owners  were  liable  to  the 
charterer  for  loss  sustained  by  the  latter  in  consequence  of 
the  ship  getting  ashore  by  the  negligence  of  her  crew. 

The  master,  as  well  as  the  owner,  is  liable  for  the  loss  Liability  of 
of  goods  toien  on  board  by  him  as  a  common  carrier  (g).  J^." 
And  it  is  said  that  he  is  liable  for  the  negligence  and  mis« 
feasance  of  his  officers  and  crew  {h).  In  America,  it  was 
held  that  the  master  was  liable  to  a  passenger  on  board 
his  ship  who  was  injured  by  a  collision  caused  by  the  fault 
of  the  pilot,  and  not  by  the  fault  of  the  master  (i). 

There  is  jurisdiction  in  Admiralty  in  respect  of  a  claim  Jnriadiction 
by  the  owner,  consignee,  or  assignee  of  the  bill  of  lading  S  case  of 
of  goods  carried  into  any  port  in  England  or  Wales,  for  d*™ag»  to 
damage  to  the  goods  by  the  negligence  or  breach  of  con-^ 
tract  by  the  owner,  master,  or  crew  of  the  carrying  ship, 
proTided  no  owner  or  part  owner  of  the  ship  is  at  the  time 
of  the  institution  of  the  action  resident  in  England  or 
Wales  {k).     Though  the  statute  gives  a  right  to  proceed 
against  the  ship  in  Admiralty  there  is  no  maritime  lien 
for  damage  in  such  a  case  (/). 

The  right  of  the  shipowner  to  recover  against  the  cargo- 
owner  general  average  contribution  for  the  expenses  of 
raising  his  ship  sunk  in  collision,  is  considered  else* 
where  (m). 

The  application  of  the  Act  limiting  the  liability  of 
shipowners  upon  the  contract  of  carriage  to  an  amount 
depending  upon  the  tonnage  of  their  ship,  is  considered 
above  in  connection  with  the  subject  of  limitation  of 
liability  (n).  It  may  be  here  noticed  that  railway  com- 
panies carrying  by  sea  in  ships  not  owned  by  themselves 

{g)  Morae  v.  Shee^  1  Ventxis,  238 ;  (•)  Dmisony,  Seymour ,  9  Wend. 8. 

Boucher  y.  Lawaon^  Cas.  t.  Hardw.  ik)  24  Yict.  o.  10,  s.  6. 

So,  194.  (/)  The  Fieve  Superiore,  L.  R.  6 

(A)  Stoiy  on  Agency,  }&  314—  P.  C.  482. 

317  ;  3  Kent's  Comm.  218 ;  Molloj,  (m)  Infra^  p.  294. 

1.  2,  c.  2,  8.  13.  \n)  Supra,  pp.  166—185. 
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COLLISION  WITH  REFERENCE  TO  INSURANCE. 


axe  entitled  to  the  benefit  of  this  Act  in  some  oases  in 
which  other  carriers  by  sea  are  not  (o). 


Insurer's  lia- 
bility where 
oollikonis 
-withont  fault 
in  either  ship. 

Where  it  is  by 
the  fault  of 
the  other  ship. 

Where  it  is 
by  the  fault 
of  both  ships, 
or  of  insured 
ship  alone. 


Collision  with  reference  to  the  OoNTRAcr  of 

Insurance. 

Loss  by  a  collision  which  occurs  without  fault  in  either 
ship  is  a  loss  by  peril  of  the  sea  within  the  meaning  of 
that  term  in  an  ordinary  policy  of  insurance  on  ship  (p). 
And  loss  by  collision  caused  by  the  negligence  of  the 
other  ship  is  a  peril  of  the  sea  for  which  underwriters  are 
liable  (q).  Where  the  collision  is  caused  by  the  fault  of 
both  ships,  or  of  the  insured  ship  alone,  it  seems  that  the 
underwriters  are  liable  for  the  loss  on  the  insured  ship  (r). 
The  principle  is  that,  where  the  loss  is  caused  by  a  peril 
insured  against,  the  insurers  are  liable,  although  the  loss 
was  also  caused  by  the  negligence  of  the  insured  or  his 
servants  (s).  In  such  cases  the  loss  is  said  to  be  caused 
proximately  by  the  peril  specified,  and  remotely  by  the 
negligence,  and  the  maxim  causa  proxima  fwn  remota 
spectatur  applies  {t). 


t 


(o)  See  supra f  p.  181. 

[p)  In  Buller  v.  Fisher,  3  Esp. 
67,  it  was  held  to  be  within  the 
exception  of  **  perils  of  the  sea"  in 
a  charter-party. 

{q)  Smith  v.  Scott.  4  Taunt.  126. 
But  an  exception  of  **  perils  of  the 
sea*'  in  a  bill  of  lading  does  not 
cover  such  a  loss :  Woodky  v.  Mi' 
chellf  11  Q.  B.  D.  47,  supra,  p. 
277.  See  also  Blythe  v.  Marshy  1 
M'Cord,  360,  cited  in  Angell  on 
Carriers,  6th  ed.  163,  note,  as  to 
the  law  in  America. 

(r)  Be  Vaux  v.  Salvador,  4  Ad.  & 
£.  420 ;  Simpson  y.  Thompson,  3 
App.  Gas.  279;  The  Botomac,  16 
Otto,  630 ;  General  Mutual  Insur" 
anee  Co,  y.  Sherwood,  14  How.  361 
(the  last  two  are  American  oases). 


(#)  Bixon  y.  Sadler,  6  M.  &W, 
414,  416 ;  S.  0.  on  app.,  8  M.  & 
W.  896 ;  Walker  v.  Maitland,  6  B. 
&  A.  171 ;  Busk  y.  Boyal  Exchange 
Assurance  Co.,  2  B.  &  Aid.  73; 
Budgeon  y.  Pembroke,  2  App.  Gas. 
284. 

{t\  See  further  as  to  this  subject, 
Pars  on  Insurance,  8th  ed.  139; 
Amould  on  Insurance,  6th  ed.  744 
— 746;  Phillips  on  Insurance,  {§ 
1417 — 1420;  Simpson  y.  Thompson^ 
3  App.  Gas.  279.  Gf .  French  Com- 
mercial Code,  Arts.  360  and  363  ; 
Spanish  C.  G.  Art.  861 ;  Dutch  G. 
C.  Art.  637 ;  German  G.  C.  Arts. 
824  and  826.  By  the  two  first 
codes,  only  ahordages  fortuits,  by 
the  others,  aU  collisions,  are  at  ma 
insurer's  risk.     It  has  been  held 
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Expenses  arising  from  delay  caused  by  oollision  are  not  Demturage 
recoverable  under  the  ordinary  Lloyd's  policy  (w).  ^S^ 

By  the  old  form  of  marine  policy  the  insurers  did  not  from  coUiaion. 
undertake  to  repay  to  the  assured  damages  which  may  be  "^^  "Z*^',, 
recovered  against  them  for  a  collision  in  which  their  ship  dause. 
was  in  fault  (a;).    But  it  is  now  usual  for  the  insurers 
upon  a  Lloyd's  policy,  by  a  special  clause,  known  as  the 
"  running-down  "  clause,  to  agree  to  pay  three-fourths  of 
any  such  damages ;  and  the  remaining  one-fourth  is  fre- 
quently covered  by  separate  insurance. 

A  common  form  {y)  of  the  running-down  clause  in  a 
Lloyd's  policy  is  as  follows : — 

"And  it  is  further  agreed  that  if  the  [ship],  hereby  in- 
sured, shall  come  into  collision  with  any  other  ship  or 
vessel,  and  the  assureds  shall  in  consequence  thereof 
become  liable  to  pay,  and  shall  pay,  any  sum  or  sums 
not  exceeding  the  value  of  the  said  vessel  hereby  assured, 
we,  the  assurers,  will  severally  pay  the  assureds  such 
proportions  of  three-fourths  of  the  sum  so  paid,  as  our 
respective  subscriptions  hereto  bear  to  the  insured  value  of 
the  said  vessel.  And  in  cases  where  the  liability  of  the 
ship  has  been  contested,  with  our  consent  in  writing,  we 
will  also  pay  a  like  proportion  of  three-fourths  of  the  costs 
thereby  incurred  or  paid.  But  this  agreement  is  in  no 
case  to  be  construed  as  extending  to  any  sums  the  assureds 
may  become  liable  to  pay,  or  shall  pay,  in  respect  to  loss 
of  life  or  personal  injury  to  individuals  from  any  cause 
whatever." 


that  loss  in  a  ooUiaion  caused  by 
the  fault  of  those  on  board  the 
cariTing  ship  does  not  arise  from 
barratry,  within  the  meaning  of 
that  term  in  a  bill  of  lading ;  Grill 
V.  General  Iron  Screw  CoUier  Co,^ 
L.  R.  3  C.  P.  476. 

(«)  Be  Vaux  v.  SalvadoTy  4  A.  & 
£.  420. 

(x)  De  Vaux  v.  Salvador^  4  A.  & 
£.  420.    This  case,  once  dissented 


from  in  America,  is  now  recognized 
as  binding  by  the  Supreme  Court : 
General  Mutual  Insurance  Co,  v. 
Sherwoody  14  How.  362.  Aliter  by 
French  law:  Gaumont,  Diet.  & 
Droit  Mar.  tit.  Abordage ;  and  by 
German  law :  German  C.  C.  Art. 
824. 

(j/)  This  form  is  taken  from 
Maude  &  Pollock  on  Shipping, 
4th  ed.  446. 
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A  running-down  olause  expressed  to  cover  damages 
which  the  assured  ship  should  be  compelled  to  pay  for 
running  down  and  damaging  another  ship  was  held  not 
to  indude  damages  recovered  against  the  insured  ship  by 
the  representatives  of  persons  on  board  the  other  ship  who 
lost  their  lives  in  the  collision  {z).  In  another  case  (a)  a 
similar  clause  was  held  not  to  include  costs  which  the 
insured  incurred  in  defending  a  collision  action  brought 
against  his  ship.  In  the  form  of  policy  in  use  at  Lloyd's, 
these  points  are  now  expressly  provided  for;  the  insurers 
undertake  to  repay  three-fourths  of  the  costs,  if  the  liability 
of  the  ship  is  contested  with  their  consent ;  and  damages 
for  loss  of  life  or  personal  injury  are  expressly  left  at  the 
risk  of  the  assured. 

A  ship  was  insured  in  a  policy  containing  a  running- 
down  clause,  by  which  the  insurers  undertook  to  bear 
three-fourths  of  any  sum,  not  exceeding  the  value  of  the 
ship  and  freight,  which  the  assured  should  become  liable 
to  pay,  and  should  pay,  for  collision  with  another  ship. 
The  ship  insured  was  sold  in  an  Admiralty  damage  suit 
for  less  than  her  value.  It  was  held  that  the  underwriters 
were  liable  for  no  more  than  three-fourths  of  the  sum  for 
which  the  ship  was  sold  (i). 
Insuranoe  It  is  a  maxim  of  insurance  law  that  the  assured  cannot 

gSoe^of^^^  "  seek  an  indemnity  for  a  loss  produced  by  their  own  wrong- 
servants  not  ful  act  (c).  But  this  rule  does  npt  invalidate  a  contract  to 
indemnify  the  assured  against  damages  payable  by  him  in 
respect  of  loss  caused  by  the  negligence  of  his  servants  {d). 
Any  doubt  that  formerly  existed  as  to  the  validity  of  such 
insurances  {e)  is  removed  by  25  &  26  Vict.  c.  63,  ss.  54,  56. 

{z)  Taylor  v.  Dewar,  6  B.  &  S.  {c)  See    per     Lord     GampbeU, 

58  ;  but  the  contrary  has  been  held  Thompson  y.  Sopper,  6  £.  &  B.  172| 

in  Scotland,  Coey  v.  Smith,  22  Court  191. 

of  Session  Cases,  956  ;  Excelsior  Co.  {d)  See  Thompson  y.  Reynolds,  7 

V.  Smith,  2  L.  T.  N.  S.  90.  E.  &  B.  172 ;   Walker  y.  MaiOand, 

(a)  Xi^nos  V.  Fox,  L.  R.  4  C.  P.  5  B.  &  A.  171. 

665.  (e)  See  Anonymous  Case,  5  Taunt < 

{b)  Thompson  y.  Reynolds,  7  E.  &  605. 
B.  172. 


illegal. 
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They  may  be  e£Peoted  without  a  policy  (/),  and  have  given 
rise  to  a  new  and  special  class  of  insurance  societies  or 
clubs  (^). 

If  a  ship  receives  her  death  wound  in  a  collision  which  Loss  after 
occurs  during  a  voyage  or  time  for  which  the  ship  is  in-  ^^^  f,^^ 
sured,  and  she  sinks  after  the  completion  of  the  voyage  or  ooiliaiQn 

ooourriiiflr 

time,  a  question  might  arise  as  to  the  liability  of  the  during 
insurers.    In  a  case  mentioned  by  Willes,  J.  (A),  but  not  'voyage, 
reported)  the  insurer  (i)  was  held  not  liable  in  such  case. 
In  Knight  v.  Faith  (y),  a  somewhat  similar  case,  the  case 
above  referred  to  was  doubted,  and  underwriters  on  a  time 
policy  were  held  liable  for  a  partial  loss. 

After  paying  the  amount  due  upon  the  policy  for  a  total  InBuren  aub- 
loss  the  underwriter  is  entitled  to  the  ship  herself,  salvage  ^^ts  of 
from  her  (A-),  and  all  the  rights  of  the  assured  in  respect  of  insured, 
her  (/).    But  he  is  not  necessarily  subject  to  liabilities  to 
which  the  owner  was  subject  in  respect  of  her  (m).    So  he 
is  entitled  to  any  damages  that  may  be  recovered  against 
the  wrong-doer  in  a  collision  by  which  the  insured  ship  is 
injured  or  lost  (n).    And,  in  the  case  of  a  valued  policy, 
his  right  is  the  same,  although  the  value  named  in  the 
policy  is  less  than  the  actual  value  of  the  ship  (o). 

A  policy  of  insurance  was  effected  for  6,000/.  upon  a 
ship  which  was  valued  at  6,000/.  The  ship  was  sunk  in  a 
collision,  and  the  underwriters  paid  the  owners  6,000/.,  as 
for  a  total  loss.  Afterwards,  the  underwriters,  in  the  name 


i^ 


[/)  30  &  31  Vict.  0.  23,  8.  7. 
i)  See  Amould  on  Jnauranoe, 
6t]i  ed.  724. 

(A)  Meretony  y.  Dunlope,  1  T.  B. 
260.  It  appears  that  iusuree^  in 
report  of  1817  ifl  a  misprint  for 
insurer:  see  15  Q.  B.  664,  note. 

(i)  See  Zoekyer  v.  Offlet/,  1  T.  E. 
262. 

(j)  16  Q.  B.  649,  667.  See  also 
Lid^ett  T. Seeretan,  L.  B. 5  C.F.  190. 

(k)  As  to  what  is  salvage,  see 
BwrrumdY,  Bhodoeanaohij  6  Q.  B. 
D.  638 ;  7  App.  Gas.  838. 


(0  See  Darrell  r.  Tihbitt,  6  Q.  B. 
D.  560,  a  case  of  fire  insurance. 

(m)  As,  for  example,  the  expense 
of  raising  her,  if  she  is  an  obstruc- 
tion in  a  harbour,  under  10  &  11 
Vict.  c.  27,  s.  66 ;  Eglington  v.  Nor^ 
many  46  L.  J.  Ex.  557. 

(n)  Yatea  v.  Whyte,  4  Bing.  N.  0. 
272,  283 ;  6  Scott,  640 ;  The  John 
Bellamy,  L.  B.  3  A.  &  £.  129. 

(o)  North  ofEngUxndf  ^e.  Auuranee 
Association  y.  Armstrong,  L.  B.  5 
Q.  B.  244. 
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of  the  shipowners,  instituted  a  damage  suit  in  the  Admi- 
ralty Court  against  the  other  ship.  It  was  held  that  the 
last-mentioned  ship  was  solely  in  fault  for  the  collision, 
and  judgment  was  given  against  her  owners  for  5,683/. 
lU,  7d.f  the  amount  of  their  statutory  liability.  The  true 
value  of  the  ship  insured  was  9,000/.;  and  her  owners 
claimed  so  much  of  the  damages  recovered  in  the  Admi- 
ralty action  as  would  make  up  the  difference  between  the 
sum  paid  to  them  by  the  underwriters  and  the  value  of 
their  ship.  It  was  held  that,  as  between  the  shipowner 
and  the  underwriters,  the  value  named  in  the  policy  was 
conclusive,  and  that  the  underwriters  were  entitled  to  the 
whole  of  the  damages,  just  as  they  would  have  been 
entitled  to  the  ship  if  she  had  been  sunk  and  afterwards 
recovered  {p), 

A  vessel  being  insured  by  valued  policies  to  the  extent 
of  two-thirds  of  her  valuation,  the  assured  agreed  to  assign 
to  the  insurers  all  right  to  recover  damages  for  any  loss 
paid  for  by  them,  and  that  the  insurers  should  be  entitled 
to  such  proportion  of  the  damages  recovered  as  the  amount 
insured  should  bear  to  the  valuation  in  the  poUdes.  The 
insurers  paid  to  the  assured  two-thirds  of  the  loss  suffered 
by  them  in  a  collision  for  which  both  ships  were  in  fault, 
and  they  released  and  assigned  to  the  owners  of  the  other 
ship  their  right  to  damages  growing  out  of  the  collision. 
In  an  action  by  the  owners  of  the  insured  ship  against  the 
owners  of  the  other  ship  for  damages  from  the  collision,  it 
was  held  by  the  Supreme  Court  of  the  United  States  that 
one-half  of  the  two-thirds  must  be  deducted  from  the  sum 
recoverable  by  the  owners  of  the  insured  ship  against  the 
other  ship.  In  the  Courts  below  it  had  been  held,  (1)  that 
the  whole,  (2)  no  part,  of  the  amount  paid  by  the  insurers 
should  be  deducted  from  the  amount  of  damages  recover- 

(p)  North  of  England  Iron  Steamship  Insurance  Association  v.  Armstrong. 
L.  R.  6  Q.  B.  244. 
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able  against  the  other  vessel  (^).  This  oonolusion  was 
arrived  at  by  the  Supreme  Court  upon  the  following  con- 
siderations: —  that  the  right  of  the  owner  of  the  ship 
sued  was  that  which  he  had  taken  by  assignment  from  the 
insurers^  namely,  the  right  to  recover  one-half  the  loss 
on  the  ship  insured,  and  to  retain  such  proportion  of  the 
damages  recovered  as  the  amount  insured  bore  to  the  valua- 
tion in  the  policies,  t.  ^.,  two-thirds  thereof.  But  the  insur- 
ance applied  to  all  injuries  caused  by  any  collision,  whether 
inevitable,  or  by  the  fault  of  one,  or  of  both  ships.  One- 
half  of  the  sum  paid  by  the  insurers  was  therefore  appli- 
cable to  that  half  of  the  assured's  loss  for  which  he  could 
recover  from  the  other  ship,  and  the  other  half  to  the  half 
for  which  he  could  not  recover.  Therefore  one-half,  and 
one-half  only,  of  the  two-thirds  of  the  sum  paid  by  the 
insurers  was  to  be  deducted  from  the  sum  recoverable  in 
damages  from  the  other  ship. 

If  the  assured,  after  receiving  the  amount  of  his  loss  Aflsnred  u 
from  his  insurers,  recovers  damages  from  the  wrong-doer  insurer  of 
in  the  collision,  he  is  a  trustee  of  such  damages  for  the  damagea  ^ 

°  recoYorea  in 

underwriter  (r).      But  the   fact  that  the  plaintiff  in  a  respect  of  the 
collision  action  has  been  compensated  for  his  loss  by  his  ^^^™^' 

.  .  ii*i*i»i  'j^ji^     Snfforer  mAv 

insurers  is  no  answer  to  his  claim  for  damages  against  the  recover 

wrong-doer  («).  agamat 

"  ^  ,  ,         ,  wpongf-doer 

The  defendants  insured  their  ship,  The  Queen  of  the  East^  notwithstand- 
for  1,000/.  with  the  plaintiffs ;  and  insured  the  freight  else-  ^f^^^ 
where.  The  ship,  while  proceeding  to  a  port  of  loading 
under  a  charter-party,  was  run  into  and  damaged  by  The 
Cassandra.  The  defendants  abandoned  their  ship  to  the 
plaintiffs,  who  settled  with  the  defendants  as  for  a  total 
loss.  The  defendants  afterwards  recovered  in  the  Admi- 
ralty Division  against  the  owner  of  The  Cassandra  damages 
in  respect  of  the  loss  of  their  ship  and  also  in  respect  of 


iq)  The  Tbtomac,  16  Otto,  630.  Taj/lor  ▼.  Dewar,  4  B.  &  E.  68  ; 

Ir)  Yatet  v.  Trhyte^  ubi  tupra,  and  see  Bradbum  v.  Great  Western 

(«)  Ma»<m  y.  Saintburyy  3  Doiigl.  Rail,  Co.,  L.  E.  10  Ex.  1. 
61 ;    Yates  ▼.   Whytej   uhi    sitpra ; 
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Insnrers  can- 
not reooyer 
where  insured 
oonldnot 
haye  re- 
covered. 


BiffhtB  of 
nnaerwriters 
in  case  of 
collision  be- 
tween ships 
of  the  same 
owner. 


No  general 
avera^  con- 
tribution for 
damage  in 
collision. 


loss  of  freight.  It  was  held  that  the  plaintiffB  were  not 
entitled  to  recover  against  the  defendants  the  damages 
recovered  by  them  for  loss  of  freight.  The  money  had 
been  paid  by  the  defendants  to  the  insurers  on  freight, 
and,  in  the  opinion  of  the  Court  of  Appeal,  rightly  so 
paid  {t). 

In  an  action  in  which  the  insured  could  not  have  re-* 
covered  damages,  neither  can  the  underwriters.  They 
have  no  right  of  action  apart  from  him  (u) ;  and  in  a  case 
in  Admiralty  before  the  Judicature  Act  it  was  held  that 
they  must  sue  in  his  n£une  (x). 

Where  a  collision  occurred  between  two  ships  belonging 
to  the  same  owner,  and  one  of  them,  with  cargo  on  board 
not  belonging  to  the  shipowner,  was  sunk  by  the  fault  of 
the  other  ship,  the  shipowner  paid  into  Court,  under  the 
Merchant  Shipping  Acts,  the  amount  to  which  his  liability, 
as  owner  of  the  wrong-doing  ship,  was  limited.  It  was 
held,  that  as  against  the  cargo-owners,  underwriters  upon 
the  innocent  ship,  who  had  paid  the  insurance  upon  her, 
were  entitled  to  no  part  of  the  money  paid  into  Court  (y). 
The  decision  would,  it  seems,  be  the  same  in  the  case  of  a 
collision  between  two  ships  owned  in  part  by  the  same 
persons. 

In  Simpson  v.  Thompson  the  members  of  the  House  of 
Lords  who  addressed  the  House  declined  to  express  an 
opinion  whether  the  ordinary  marine  policy  covers  a  loss 
by  collision  with  another  ship  belonging  to  the  assured. 

Damage  to  ship  or  goods  by  collision  is  not  the  subject 
of  general  average  contribution ;  and  insurers  will  not 
ordinarily  be  liable  to  contribute  in  such  case.  But  for 
loss  voluntarily  incurred  in  consequence  of  collision,  as 


{Q  Sea  Insurance  Co,  y.  Sadden^ 
53  li.  J.  Q.  B.  262  ;  13  Q.  B.  D.  706. 

(w)  Simpson  y.  thampson,  3  App. 
Gas.  279. 

{x)  TkeJRegina  del  MarCy  Br.  &  L. 
816  ;  The  John  Bellamy ^  uhi  supra. 


(y)  Simpson  y.  Thompson,  8  App. 
Gas.  279.  The  rights  and  liabi- 
lities of  underwriters  were  yery 
fullj  discussed  in  this  case  by  the 
House  of  Lords. 
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where  gear  and  wreckage  was  cut  away  for  the  safety  of 
the  ship,  the  shipowner  has  recovered  by  way  of  general 
average  contribution  (2),  and  in  such  a  case  the  under- 
writer would  be  liable. 

A  collision  between  a  barque  and  a  steamship  being 
inevitable,  without  fault  on  the  part  of  the  barque,  the 
barque  altered  her  course  so  as  to  strike  the  steamship  stem 
on,  and  thereby  probably  saved  herself  from  being  simk 
with  her  cargo.  In  consequence  of  the  collision  she  had 
to  go  into  a  Danish  port  for  repairs.  She  was  arrested  at 
the  suit  of  the  steamer,  and  by  a  decree  of  the  Danish 
Court  her  owners  were  compelled  to  pay  half  the  differ- 
ence of  the  losses  on  the  two  ships.  They  sought  to 
recover  this  sum,  together  with  the  cost  of  the  repairs  to 
their  own  ship,  and  of  the  proceedings  in  the  Danish 
Court,  as  general  average  contribution  from  the  owners  of 
cargo.  It  was  held  by  a  Massachusetts  Court  that  they 
could  not  recover  {a). 


Incidental  Rights  and  Liabilities  arising  out  of 

Collision. 

Beyond  incurring  the  civil  liability  for  damages,  the  Criminal  lia- 
person  guilty  of  reckless  or  negligent  navigation,  whereby  ^ijjj^ion'  * 
a  collision  occurs  in  which  life  is  lost,  or  bodily  injury  (6) 
suffered,  may  be  prosecuted  criminally.  "  Those  who 
navigate  improperly,  either  by  too  much  speed,  or  by 
negligent  conduct,  are  as  much  liable,  if  death  ensues, 
as  those  who  cause  it  on  a  public  highway,  either  by 
furious  driving  or  negligent  conduct"  (c).    The  criminal 

(s)  Flummery.  Wildman^  3  M.  &  (a)  Emery    v.     SuntingdoUy     12 

S.  482.     See  also  The  Ettrick,  6  P.  Amer.  Rep.  725. 

D.  127|  as  to  the  right  of  the  ship-  {b)  As  to  bodily  injury,  see  Mr. 

owner  to  general  average  contribu-  Justice  Stephen's  Digest  of  Cri- 

tion  from  cargo-owner  whose  goods  minal  Law,  Art.  211. 

were  sunk  in  collision  and  raised  (r)    Per  Parke,   B.,   in   Reg.   t, 

with  the  ship.  Taylor,  9  C.  &  P.  672,  674. 

M.  U 
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INCIDENTAL  RIGHTS  AND  LIABILITIES. 


Infringemont 
of  the  Kegu- 
lations. 


liability  attaches  only  to  those  by  whose  personal  misoon- 
duot  or  negligence  the  collision  oocors  (d).  But  where  a 
foreign  ship,  in  charge  of  an  English  pilot  in  the  Thames, 
ran  down  a  boat  and  drowned  a  man,  and  the  collision  was 
caused  by  the  man  at  the  helm,  a  foreigner,  not  under- 
standing and  carrying  out  the  pilot's  orders,  it  was  held 
that  the  pilot  was  guilty  of  manslaughter,  if  by  his  own 
negligence  he  failed  to  make  his  orders  imderstood  (e). 

The  master,  pilot,  or  any  se£unan  of  a  British  ship,  who 
wilfully  or  negligently  endangers  the  life  of  any  person 
on  board  such  ship,  or  endangers  the  ship  herself,  is  gmlty 
of  a  misdemeanour  (/). 

Malicious  injury  to  a  boat  used  for  the  guidance  of  sea- 
men or  for  purposes  of  navigation  is  felony  {g). 

If  a  pilot  when  in  charge  of  a  ship  negligently  causes 
her  to  suffer  damage,  he  is  guilty  of  a  misdemeanour ;  and 
if  a  qualified  pilot,  he  is  liable  to  suspension  and  dismissal 
by  the  authority  by  which  he  is  licensed  (A). 

Where  an  unnecessary  infringement  of  the  Statutory 
BrCgulations  for  Preventing  Collisions  at  Sea  causes  damage, 
the  person  in  charge  of  the  deck  is  guilty  of  a  misde- 
meanour {i). 

Wilful  infringement  of  the  Regulations  by  a  master  or 
owner  is  a  misdemeanour  punishable  by  fine  or  imprison- 
ment.  In  case  of  damage  arising  from  such  infringement, 
the  person  in  charge  of  the  deck  is  liable  to  these  penalties, 
unless  it  is  proved  that  departure  from  the  Begulations 
was  necessary  (k).    And  although  the  master,  or  person  in 


{(l)  jRex  V.  Alien,  7  C.  &  P.  153 ; 
Mex  V.  Green,  ibid,  166;  and  see 
Oakley  v.  Speedy,  40  L.  T.  N.  S. 
881. 

(e)  Eeg,  v.  Spence,  1  Cox,  C.  C. 
352 ;  see  London  School  Board  v. 
Lardner,  supra,  p.  3. 

(/)  17  &  18  Vict.  0.  104,  88.  239, 
866.  This  Act  is  more  lenient  than 
some  of  the  medieeyal  codes.  De- 
capitation at  the  windlass,  or  keel- 


hauling, was  the  punishment  pro- 
vided for  negligent  and  incompetent 
pilots. 

(g)  24  &  26  Vict.  o.  ©7,  s.  48. 

ih)  17  &  18  Vict.  o.  104,  s.  366. 

(i)  25  &  26  Vict.  c.  63,  sa.  27, 
28 ;  17  &  18  Vict.  c.  104,  s.  518. 

(k)  25  &  26  Vict.  c.  63,  88.  27  and 
28 ;  17  &  18  Vict.  c.  104,  s.  518. 
As  to  the  meaning  of  '*  master" 
and  *<  owner,"  see  s.  2  and  s.  100 


CRIMINAL  LUBILITY  FOR  COLLISION. 
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charge  of  the  ship  is  liable  cTiminally,  the  owner  is  answer- 
able in  a  oiyil  action  for  damage  caused  by  his  officer's 
negligence  (/). 

In  the  case  of  a  collision  caused  by  the  criminal  fault  of  Griminal  lia- 
a  foreigner,  or  where  the  collision  occurs  abroad,  if  it  is  the  LJ^  or^ 
sought  to  punish  the  oflEender  in  this  country,  questions  of  ?^®  offender 
difficulty  arise  as  to  his  liability  to  the  oriminal  law  of  theoomslon 
England,  and  the  jurisdiction  of  our  courts  (m).     The  occurs  abroad, 
liability  and  jurisdiction  depend  upon,  (1)  the  offender's 
nationality ;  (2)  the  flag  of  the  ship  on  board  which  the 
offence  was  committed ;  and  (3)  the  place  of  collision.     In 
the  case  of  a  person  killed  or  injured  on  boaxd  one  ship  in 
a  collision  caused  by  the  fault  of  a  person  on  board  another, 
the  offence,  if  intentional,  would  probably  be  held  to  have 
been  committed  on  board  the  latter ;  if  not  intentional,  as 
where  it  consists  in  negligence,  on  board  the  former  {n). 
The  criminal  liability  for  reckless  or  negligent  navigation 
seems  to  be  as  follows : — If  the  ship  is  British,  the  offender 
is  liable,  whether  a  British  subject  or  a  foreigner,  and 
wherever  the   collision  occurs  (o).      If   it  occurs  in  the 
United  Engdom,   or  in  British  territory  or  waters,  he 
is  liable,  whether  a  British  subject  or  a  foreigner,  and 
whether  the  ship  is  British  or  foreign  (p) ;   if  he  is  a 
British  subject,  and  probably  also  if  he  is  a  foreigner  (q), 


of  the  Act  of  1854.  As  to  whether 
an.  infringement  of  local  regtda- 
tions  18  within  the  penalty  of  these 
Acts,  see  The  Lady  Boicmhirey  4 
P.  D.  26;  The  StoMsea  and  The 
CondoTf  4  P.  D.  115 ;  atipra,  p.  56. 

(/)  See  Grili  v.  General  Iron 
Screw  Collier  Co.,  L.  R.  3  C.  P. 
476,  where  it  was  held  that  wilful 
infringement  of  the  Beg^ilations 
was  not  barratry  within  the  mean- 
ing of  a  bill  of  lading. 

{ni\  As  to  criminal  negligence 
causmg  collision,  see  supra,  p.  289. 

(n)  See  the  judgment  of  Cock- 
bom,  O.J.,  in  Reg.  v.  Keyn,  2  Ex. 
D.  63,  232  teq.  But  see  also  the 
judgments    of   Denman,   J.,    and 


Lord  Coleridge,  C.J.,  ibid.  pp.  101, 
158 ;  and  per  Mellish,  L.J.,  Hie 
M.  Moxham,  1  P.  D.  107,  112. 

(o)  Reg.  V.  Sattler,  D.  &  B.  C.  C. 
625 ;  Reg.  v.  Anderson,  L.  R.  1  C. 

C.  R.  161 ;  Reg.  t.  Carr,  10  Q.  B. 

D.  76;  Rex  t.  Jemot,  Russell  on 
Crimes,  5th  ed.  p.  11,  note.  As  to 
what  is  sufficient  evidence  of  the 
ship  being  British,  see  Reg.  y.  Steti 
Seburg,  22  L.  T.  N.  S.  623. 

{p)  CunninghanCs  Case,  BelPs  0. 
C.  220,  234 ;  4  Phillimore's  Inter- 
national Law,  2nd  ed.  767. 

{q)  See  Reg.  v.  Anderson,  ubi 
supra ;  Reg.  v.  Menham,  1  F.  &  F. 
369. 


r  '^ 
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INCIDENTAL  HIOHTS  AND  LIABILITIES. 


Officer's  cer- 
tificate may 
be  canceUed. 


Salvage  after 
collision. 


whether  he  is  a  member  of  the  ship's  company  or  not  (q), 
and  the  ship  British,  or  if  within  three  months  of  the 
offence  he  has  been  employed  on  board  a  British  ship,  he 
is  liable  wherever  the  collision  occurs  (r) ;  if  he  is  a  British 
subject,  and  the  ship  British,  he  is  liable  if  the  collision 
occurs  in  a  foreign  port  or  harbour  («) ;  if  he  is  a  foreigner, 
and  the  ship  British,  he  is  liable  if  the  collision  occurs  on 
the  high  seas;  if  he  is  a  British  subject,  and  the  ship 
British  or  foreign,  and  also,  perhaps,  if  he  is  a  foreigner, 
and  the  ship  British,  he  is  liable  if  the  collision  occurs 
out  of,  and  the  injured  person  dies  within,  England  or 
Ireland  (^) ;  if  he  is  a  British  subject,  and  the  ship  a 
foreign  ship  to  which  he  does  not  belong,  he  is  liable  if 
the  collision  occurs  elsewhere  than  in  the  Queen's  do- 
minions (u) ;  and,  lastly,  if  he  is  a  foreigner  and  the  ship 
foreign,  he  is  liable  if  the  collision  occurs  within  three 
miles  of  low-water  mark  on  the  shores  of  the  United 
Kingdom  (t?). 

If  a  collision  involying  loss  of  life,  or  serious  damage  to 
either  ship,  is  caused  by  the  wrongful  act  or  default  of  an 
officer  holding  a  Board  of  Trade  certificate,  his  certificate 
may  be  cancelled  or  suspended  at  a  Board  of  Trade 
inquiry  (tv). 

One  of  the  consequences  of  negligence  causing  collision 
is  that  the  wrong-doer  cannot  recover  salvage  remuneration 
for  service  rendered  to  the  ship  with  which  he  has  been  in 
collision,  although  the  latter  is  also  in  fault  for  the  colli- 
sion (ai) ;  nor,  dfortion^  can  he  claim  salvage  against  the 


(q)  See  S^,  T.  Carr,  10  Q.  B.  D. 
76 

[r)  17  &  18  Vict.  c.  104,  s.  267. 

»)  18&19  Vict.  o.  91,  8.  21. 

to  24  &  26  Vict.  c.  100,  s.  10. 
This  Act  does  not  appl^  to  foreign- 
era  on  board  foreign  Mups ;  seejSd^. 
▼.  LewiBy  1  D.  &  B.  C.  C.  182,  de- 
cided npon  9  Geo.  IV.  c.  31 ;  and 
per  Gookbum,  G.  J.,  in  Reg,  y.  Keyn^ 
2  Ex.  D.  63,  171. 

(u)  30  &  31  Vict.  c.  124,  s.  11. 


!: 


[v)  40&41  Vict.  c.  73. 

\w)  17  &  18  Vict.  o.  104,  s.  242; 
26  &  26  Vict.  o.  63,  s.  23.  As  to 
the  master's  liability  in  respect  of 
his  certificate  when  a  pilot  is  on 
board,  see  euproj  pp.  261,  eeq, 

(x)  Cargo  ex  CapeUa^  L.  R.  1  A. 
&  E.  366 ;  The  Ettrick,  6  P.  D. 
127  ;  and  see  The  OUngaber,  L.  B. 
3  A.  &  E.  634.  The  rule  is  the 
same  in  America:  The  ClarUoj  23 
Wall.  1 ;  ne  Sampton,  4  Bhitchf .  28. 
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innooent  owner  of  cargo  on  board  her.    Nor  oan  a  tug 
recover  salvage  reward  for  assistance  rendered  to  a  ship 
with  which  her  tow  has  been  in  collision  by  the  fault  of 
herself y  the  tag  (y).    An  innocent  ship  may  recover  sal- 
vage for  services  rendered  to  another  which  has  negligently 
ran  into  her.     The  law  which  makes  it  the  duty  of  a  ship 
which  has  been  in  collision  with  another  to  stand  by  her, 
and  render  assistance,  does  not  prevent  her  from  recover- 
ing salvage  reward  for  assistance  so  given  (z).     A  tug  is  Salvage  for 
entitled  to  salvage  remuneration  from  one  of  two  ships  in  ciear?£  ea^ 
collision  to  which  she  renders  assistance  by  towing  the  other  o*^er. 
clear  (a).    And  it  seems  that,  upon  the  same  principle,  a 
vessel  would  be  entitled  to  salvage  remuneration  for  hold- 
ing one  ship  off  another  towards  which  she  is  driving. 

A  salvor  damaged,  without  negligence  on  her  own  part.  Tug  or  salvor 

1  n«  •  'A-L    xi-  IT-'  •  A.*  in  collision 

by  collision  with  the  vessel  she  is  assisting,  may  recover  ^^^  the 
against  the  latter  (b) ;  and  a  vessel  engaged  in  rendering  vessel  ahe  is 
a  salvage  service  to  another  does  not  forfeit  her  right  to 
salvage  by  going   into   collision  with   the  other,   even 
though  there  was  negligence  on  her  part  such  as  to  make 
her  liable  in  damages  for  the  collision  {c). 

Where  two  vessels  were  in  collision  and  entangled 
together  in  a  position  dangerous  to  both,  the  propeller 
of  one  being  foul  of  the  chain  cables  of  the  other,  a  tug 
which,  by  towing  ahead  the  vessel  at  anchor,  enabled  her 
to  slip  from  her  anchors,  and  so  get  clear  from  the  vessel 
which  was  foul  of  her,  was  held  to  be  entitled  to  recover 
salvage  reward  from  both  vessels  (d). 

The  fact  that  some  of  the  owners  of  a  ship  that  rendered 
salvage  service  to  another  were  also  owners  of  the  ship 
whose  negligence  had  done  the  mischief,  and  rendered  the 
service  necessary,  was  held  not  to  deprive  the  salving  ship 


ly)  The  Olengaher,  uhi  supra,  {b)  The  Mud  Hopper^  40  L.  T.  K. 

\z)  The  Retriever  and  The  Queen,      8.  462. 
2  Mar.  Law  Cas.  O.  S.  555.  (r)  The  C.   S.  Sutler   and    The 


(a)  The  Vandyck,  7  P.  D.  42.  Baltic,  L.  R.  4  A.  &  E.  178. 

(rf)  The  VandijcJc,  7  P.  D.  42. 
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CoUuion  with 
tow  by  fault 
of  tuff  ia 
breach  of 
towage 
contract. 


G^eneral 
avera^  con- 
tribution. 


of  the  right  to  salyage  remuneration  (e).  Sir  E.  Philli- 
more  said  : — "  I  know  of  no  authority  for  the  proposition 
that  a  vessel  wholly  unoonneoted  with  the  act  of  misohief 
is  disentitled  to  salyage  reward  simply  because  she  belongs 
to  the  same  owners  as  the  vessel  that  has  done  the 
mischief." 

If  by  the  negligence  of  those  on  board  a  tug  in  the 
performance  of  the  towage  the  ship  in  tow  is  damaged  by 
collision  with  a  third  ship,  or  damages  a  third  ship,  and 
is  compelled  to  make  such  damage  good,  there  is  a  breach 
of  the  towage  contract,  and  the  tug  can  recover  nothing  in 
respect  of  the  towage  service  (/).  And  we  have  seen  (g) 
that,  beyond  forfeiting  their  right  to  remuneration,  the 
owners  of  the  tug,  and  the  tug  herself,  are  liable  to  the 
owners  of  the  tow  for  the  loss.  Where  a  vessel  in  tow 
is  injured  in  a  collision,  and  has  to  stop  and  repair  her 
damages,  the  tug  is  not  entitled  to  salvage  or  other  remu- 
neration beyond  the  sum  payable  for  towage,  because  she 
voluntarily  stands  by  whilst  the  repairs  are  being  effected, 
and  then  completes  the  towage  (/i). 

Damage  received  in  a  collision  by  a  ship  or  cargo  is  not 
the  subject  of  general  average  contribution;  and  this  is 
so  whether  the  ship  was  in  fault  for  the  collision  or  not. 
But  loss  voluntarily  incurred  for  the  benefit  of  all  con- 
cerned after  and  in  consequence  of  a  collision  for  which 
the  ship  was  not  in  fault  (e),  and  salvage  expenses  incurred 
under  the  same  circumstances  (A;),  may  be  recovered  as 
general  average.  The  owners  of  a  ship  sunk  in  a  collision 
by  her  own  fault  cannot  recover  by  way  of  general  average 


{e)  The  Olengdber,  L.  B.  3  A.  & 
£.  634. 

(/)  The  Chrutina,  3  W.  Rob.  27. 
Sembley  aliter  where  the  contract  is 
for  salvage  service,  The  C,  S.  Butler^ 
L.  R.  4  A.  &  E.  148. 

(^)  Supray  p.  202. 

ih)  The  BjiMtneft,  4  Asp.  Mar* 
Law  Cas.  274 ;  6  P.  D.  22/, 


(•)  See  Flummer  v.  WHdman,  3 
M.  &  S.  482.  This  case  was  much 
discnssed  in  Attwood  y.  Seliar,  5  Q. 
B.  D.  286. 

(k)  See  per  Brett,  M.R.,  in  The 
EUrick,  6  P.  D.  127;  Kemp  r. 
SaUiday,  L.  R.  1  Q.  B.  620.  But 
see  Greer  v.  Fok,  6  Q.  B.  D.  272. 


ARISING  OUT  OF  COLLISION, 
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contribution  from  the  oargo-owners  any  part  of  the  expenses 
of  raising  the  oargo  (/). 
If  one  of  the  ships  in  collision  sinks,  her  owners  are  in  Owners  of 

•      J  !•  i_i     *      i.i_  i»       •  •        I-  J  sihip  sunk 

some  instances  uable  for  the  expenses  oi  raismg  her ;  and  j^^  collision 
such  expenses  may  be  recovered  hj  the  port  or  other  ^^l®  ^^^ 
authority  having  power  to  raise  her  by  sale  of  the  ship  raising  her. 
and  cargo  j(fn). 

If  a  vessel  wilfully  or  negligently  injures  a  light-ship  Penalty  for 
she  incurs,  in  addition  to  her  liability  for  damages,  a  J^ht^p 
penalty  of  50/.  (»). 

Where  a  ship  negligently  damages  another,  and  her  Right  of 
owners  obtain  a  judgment  limiting  their  liability  under  ^^^j— 
the  statute,  the  holder  of  a  bottomry  bond  on  freight  bond  on 
earned  by  the  injured  ship  is  entitled  to  a  rateable  share  ^ng-docr"^^ 
of  the  amoimt  of  the  statutory  liability  of  the  owners  of  the  }|^^J^"* 
wrong-doing  ship  (o). 


(/)  Ths  Ettrick,  uhi  supra, 
(m)  See  as  to  the  Thames,  The 
Etiriek,  6  P.  D.  127 ;  40  &  41  Vict. 
c.  16 ;  20  &  21  Vict.  c.  147  (Local 
Thames  Conservanoy  Act). 

(«)  17  &  18  Vict.  c.  104,  s.  414. 
The  risk  of  collision  in  frequented 
waters  is  shown  by  the  fact  that, 
in  the  five  years  ending  Slst  Dec. 


1881,  no  less  than  48  vessels  went 
foul  of  light-ships  belonging  to 
the  London  Trinity  House:  see 
Nautical  Magazine,  1882,  p.  199. 
Such  collisions  have  been  known  to 
occur  in  fine  weather  and  broad 
daylight  from  sheer  inattention. 
(o)  The  Empma,  6  P.  D.  6. 
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CHAPTER  XI. 


THE  REGULATIONS  FOR  PREVENTING  COLLISIONS  AT  SEA. 


to  the  rule  of 
the  road. 


Legislation  as  Many  years  before  the  rule  of  the  road  at  sea  "was  regu- 
lated by  Act  of  Parliament,  the  practice  of  seamen  had 
established  rules  to  enable  approaching  ships  to  keep  clear 
of  each  other.  These  rules,  which  are  the  foundation  of 
those  now  in  force,  were  well  established  by  custom,  and 
formed  part  of  the  general  maritime  law  administered  by 
the  Admiralty. Court  (a).  In  the  year  1840  a  rule  as  to 
the  side  on  which  steamships  were  to  pass  each  other  was 


(a)  A  role  of  the  road  for  ships  on 
opposite  tacks  existed  at  least  as 
early  as  the  latter  part  of  the  last 
century.  In  Admiralty  Regula- 
tions of  that  date,  to  be  observed 
by  ships  under  conyoy,  there  ap- 
pears a  rule  to  the  effect  that  a  ship 
on  the  larboard  tack  shall  bear  up 
for  another  on  the  starboard  tack. 
But  it  is  doubtful  whether  this 
rule  existed  a  century  earlier.  In 
the  Buke  of  York's  Sailing  and 
Fighting  Instructions,  attributed 
to  the  year  1670,  but  probably  of 
a  later  date,  occurs  the  following 
article  : — **  "Where  two  ships  of  the 
same  rank  are  sailing  on  the  same 
tack,  or  on  contraiy  tacks,  and 
there  is  a  necessity  for  one  of  them 
to  bear  up  to  the  other,  he  that  can 
with  the  most  convenience  bear  up 
is  to  do  it ;  but  if  it  be  equally 
convenient  to  both  of  them,  then 
the  younger  captain  shall  bear  up 
for  the  elder."  If  the  rule  as  to 
the  ship  on  the  port  tack  giving 
way  had  been  generally  recognized 
when  this  regulation  was  framed, 
it  would  probably  have  been  men- 
tioned. 


In  several  collision  cases  decided 
by  the  Admiralty  Court  during  the 
17th  and  18th  centuries,  the  writer 
has  foimd  no  trace  of  the  rule  in 
the  pleadings,  decrees,  or  sentences. 

In  the  year  1828  the  rule  of  tiie 
road  at  sea  was  thus  stated  in  evi- 
dence by  a  competent  witness: — 
*'  If  a  vessel  is  going  close-hauled 
to  the  wind,  and  another  meeting 
her  is  going  free,  the  rule  at  sea  is 
for  the  vessel  meeting  her  to  go  to 
leeward;  and  the  reason  of  it  is, 
that  otherwise  the  vessel  going  to 
windward  would  lose  her  position, 
and  could  not  get  in  again  without 
another  tack,  which  would  be  an 
inconvenience  to  her,  and  not  to 
the  vessel  going  free.''  By  the 
Court,  the  rule  was  thus  stated : — 
*'  The  ship  which  has  the  wind  at 
large  may  go  either  to  leeward  or 
to  windward;  but,  as  a  general 
rule,  she  ought  to  expect  that  the 
ship  which  is  close-hauled  will 
keep  to  windward,  and  therefore 
she  ought  to  go  to  leeward,  unless  it 
is  quite  clear  that  she  can  go  to 
windward  with  safelrv."  See  Ifaii- 
dayside  v.  7Fi7w»,  3  C.  &  P.  628. 
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promulgated  by  the  London  Trinity  House,  and  enforced 
by  the  Admiralty  Court.  In  1846  the  subject  "was  first 
dealt  with  by  the  Legislature,  and  since  that  year  the  law 
has  been  altered  or  added  to  by  three  suooessive  Acts  of 
Parliament.  The  only  Act  now  in  force  is  25  &  26  Vict. 
0.  63.  The  Trinity  House  rule  of  1 840,  and  the  enact- 
ments upon  the  subject  previous  to  the  above  Act,  will 
be  found  set  out  in  the  Appendix  below. 

By  that  Act  (6)  power  is  given  (sect.  25)  to  her  Majesty,  Enactment  of 
upon  the  joint  recommendation  of  the  Admiralty  and  the  ^^^j^. 
Board  of  Trade,  by  Order  in  Council,  to  make  Eegulations 
for  Preventing  Collisions.  TJnder  this  power  the  Regula- 
tions in  force  at  the  present  day  (January,  1885)  were 
made  by  Orders  in  Council  of  the  following  dates :  14th 
August,  1879 ;  2nd  February,  1884 ;  11th  August,  1884  ; 
and  9th  October,  1884. 

Previous  Begulations  made  under  the  same  Act  were 
those  contained  in  the  Schedule  (Table  C.)  to  the  Act,  and 
those  enacted  by  Orders  in  Council  of  the  9th  of  January, 
1863,  and  the  30th  of  July,  1868.  The  Regulations  of 
1863,  and  those  of  1868,  are  now  repealed  (c),  as  to  all 


{b)  Shortly  previous  to  the  pass- 
ing of  this  Act,  when  the  quttdion 
of  ships'  lights  and  the  rule  of  the 
road  at  sea  was  under  considera- 
tion, the  French  Goyemment  wrote 
to  the  Government  of  this  country 
proposing  a  maritime  congress  to 
settle  l^em.  The  English  autho- 
rities objected  to  the  proposal  for  a 
congress,  on  the  ground  that  it 
would  not  work ;  but  they  proposed 
that  France  and  England  should 
agpree  to  a  code^  which,  if  agreed  to 
\^  them,  would  probably  be  fol- 
lowed by  other  nations.  TheEn^lish 
authorities  drew  up  and  submitted 
to  Fnmce  a  draft  code.  This,  with 
some  alterations  of  details,  was  ac- 
cepted by  France.  It  was  then 
agreed  between  the  French  and 
English  authorities  that,  in  order 
to  avoid  any  question  of  national 
j  ealousy,  they  should  be  published  on 


the  same  day  in  the  English  Gazette 
and  the  French  M&niteur,  with  a 
statement  that  they  had  been 
jointly  settled  by  the  two  Govern- 
ments. To  the  surprise  of  the 
Euglish  authorities  they  were  pub- 
lished in  the  French  Moniteur  some 
days  before  the  day  agreed  upon, 
accompanied  by  a  statement  to  the 
effect  that  they  had  originated 
with,  and  been  framed  by,  the 
French  Government,  and  had  by  it 
been  submitted  to  the  Engli^  au- 
thorities, who  had  approved  of 
them.  See  Lindsay's  Histoiy  of 
Merchant  Shipping,  Vol.  3,  p.  346, 
note.  The  Irencn  version  of  the 
Begulations  will  be  found  in  Maude 
&  PoUock  on  Shipping,  4  th  ed., 
Appendix,  p.  41. 

{e)  By  Order  in  Council  of  14th 
August,  1879. 
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ships,  and  the  Kegulations  made  by  Order  in  Counoil  of 
14th  August,  1879  (rf),  were  repealed,  so  far  aa  they  relate 
to  British,  French,  Greek,  Portuguese,  and  Italian  ships 
and  boats,  by  Orders  in  Council  of  11th  August,  1884 ; 
9th  October,  1884  ;  and  30th  December,  1884  (e).  The  rule 
of  the  road  is,  therefore,  now  contained  as  to  the  vessels  of 
these  countries  in  the  Regulations  of  1884  (/).  A  Regu- 
lation as  to  the  lights  to  be  carried  by  British  trawlers  in 
European  waters  was  enacted  by  Order  in  Council  of  30th 
December,  1884. 

It  is,  doubtless,  intended  that  the  Regulations  of  1884 
shall  be  applied  to  the  ships  of  all  foreign  countries ;  and 
it  is  to  be  hoped  that  they  will  be  so  applied  without  delay 
so  that  the  law  may  be  one  and  the  same  for  the  ships 
of  all  countries.  At  present  Art.  10,  as  to  fishing-boats' 
lightB,  and  Art.  5  as  to  telegraph  ships'  lights  and  signals, 
apply  only  to  British,  French,  Greek,  Portuguese,  and 
Italian  vessels,  so  that  questions  of  difficulty  would  arise 
under  these  Articles  in  the  case  of  a  collision  between  a 
vessel  of  either  of  these  countries  and  a  foreigner.  The 
same  difficulty  is  created  by  the  Order  in  Coxmcil  of  30th 
December,  1884,  as  to  trawlers'  lights,  which  at  present 
applies  to  British  trawlers  only. 
How  proved.  Production  of  the  Gazette  containing  the  Order  in 
Council  making  or  altering  such  Regulations,  or  a  copy  of 
the  Regulations  signed  or  purporting  to  be  signed  by  a 
secretary  or  assistant  secretary  of  the  Board  of  Trade,  or 
sealed  or  purporting  to  be  sealed  with  the  seal  of  the 
Board  of  Trade,  is  sufficient  evidence  of  the  due  making 
and  purport  of  such  Regulations  {g). 


(<Q  These  BegulationB  came  into 
force  on  Uie  Ist  January,  1880,  and 
in  the  following  pages  are  called 
the  BegolatlonB  of  1880. 

{e)  Art.  10  of  the  Begnlations  of 
1880,  which  was  suspended  from 
time  t6  time  by  Order  in  Council, 
of  which  the  last  was  dated  2nd 


Feb.,  1884,  is  now  in  force  as  to 
fishinff-boats  other  than  British  and 
French  boats,  which  are  subject  to 
the  Regulations  of  1884. 

(/)  £ondon  Gazette,  19th  Aug., 
1884,  22nd  Aug.,  1884,  16th  Oct., 
1884,  and  2nd  Jan.,  1885. 

(Sr)  25  &  26  Vict.  0.  63,  s.  26. 
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It  has  been  said  that  the  object  of  the  existing  Begula-  Whether 
tions  is  not  only  to  prevent  collisions,  but  to  minimise  their  ^J^^ato* 
effect  (A).     It  is  not  dear  that  25  &  26  Vict.  c.  63,  enables  o*^©'  objects 
her  Majesty  to  make  Eegulations  for  any  object  but  to  ing  c^liJ^  ' 
prevent  collisions.    Any  Regulation,  however,  directed  to  ?^2?^*^®^ 
mitigate  the  effect  of  a  collision  would  probably  be  held  to  "V^ct.  c.  63. 
tend  to  the  prevention  of  collision,  and  to  be  well  made 
under  the  powers  given  to  her  Majesty  by  the  Act  above 
mentioned.     And  it  will  be  observed  that  it  seems  to  be 
assumed  in  the  Act  (sect.  £7)  that  Regulations  ''  relating 
to  collisions  "  may  be  made  under  its  powers.     But  it  may 
well  be  doubted  whether  an  enactment,  such  as  Art.  27  of 
the  existing  Regulations  (of  1884),  directed  to  an  entirely 
different  object — namely,  the  signals  to  be  used  by  ships 
in  distress — ^is  authorized  by  the  Act. 

The  Regulations  are  headed  "  for  preventing  collisions  In  what 
at  sea/'  and  appear  to  be  expressly  binding  only  on  ships  ^^"  ^^^ 
at  sea  (t).  But,  except  in  waters  where  local  rules,  incon- 
sistent with  the  sea  Regulations,  are  in  force,  it  would 
probably  be  held  that  vessels  are  required  to  navigate  in 
accordance  with  the  sea  Regulations  in  rivers  and  harbours, 
as  well  as  at  sea.  Many  cases  have  been  decided  upon  the 
assumption  that  they  apply  in  rivers  (k).    The  words  of 


(A)  See  per  Lord  Watson  in  The 
Voorwaarts  and  The  Khedive^  6App. 
Ga8. 876,  903,  904 ;  and  see  Maclareti 
V.  Compagnie  Frangaise  de  Naviga- 
tion d  VapeuVy  9  App.  Cas.  640, 
651,  652. 

(•)  See  per  Brett,  L.J.,  in  The 
Franeonia,  2  P.  D.  8.  The  dictum 
of  the  Lord  Justice,  in  this  case,  to 
the  effect  that  the  Begnlations  of 
1863  are  inapplicable  in  a  winding 
river,  cannot  mean  that  they  are 
never  applicable  in  such  waters. 
It  must  be  taken  to  mean  that  they 
are  not  always  applicable  in  a  wind- 
ing river  to  ships  in  such  positions 
that  they  woula  be  bound  by  them 
if  at  sea.    The  Admiralty  Bnles  of 


1851  as  to  ships*  lights  were  held  to 
apply  in  the  Thames ;  Morriton  v. 
General  Steam  Navigation  Co,^  8  Ex. 
733.  The  Order  in  Council  ap- 
plying the  Regulations  of  1863  to 
American  inland  waters,  assumes 
that  their  operation  is  not  confined 
to  the  sea. 

{k)  The  Concordia,  L.  R.  1  A. 
&  E.  93 ;  The  Veloeity,  L.  B.  3 
P.  C.  44;  The  Cologne  and  The 
Ranger,  ibid.  4  P.  G.  519 ;  and  see 
The  Fyenoord,  Swab.  Ad.  874  ;  The 
Germania,  P.  C.  17th  June,  1875, 
cited  1  Maude  &  Pollock  on 
Shipping,  606,  note  (i).  In  America 
the  Act  of  Congress  embodjdng  the 
Regulations  of  1863  is  ezpree^  to 


300 


THE  REGULATIONS. 


To  what 
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apply. 


Art.  25  seem  to  imply  that,  except  in  the  cases  there 
mentioned,  they  apply  everywhere.  On  the  sea,  eveiy- 
where,  except  where  inconsistent  local  rules  are  in  force, 
they  are  directly  applicable  (/).  Their  application  in 
winding  rivers  and  in  waters  where  local  rules  are  in  force 
is  considered  below  under  Arts.  21  and  25. 

In  a  recent  case  in  Scotland  the  Regulations  were  held 
to  apply  in  the  river  Clyde.  Notwithstanding  the  exist- 
ence of  local  rules  of  navigation  applicable  to  the  Clyde, 
a  steamship  was  held  in  fault  for  disobedience  to  Arts.  13 
and  18  of  the  Regulations  of  1863  (»?).  From  this  deci- 
sion it  appears  that  in  Scotland  the  ErCgulations  are  held 
to  be  applicable  in  rivers,  as  well  as  at  sea,  and  that  where 
local  rules  are  in  force  they  are  to  be  constnied  and  applied 
in  conjunction  with  the  general  Regulations. 

The  Regulations  apply  to  all  ships  and  craft  whose 
business  it  is  to  go  to  sea,  whether  large  or  small  and 
whether  propelled  by  oars,  sails  or  steam  («).  Whether 
they  apply  in  rivers  and  harbours  to  craft  never  intended 
to  go  to  sea,  as  hulks  and  barges,  seems  doubtful  (o).  As 
to  their  application  to  her  Majesty's  ships,  ships  of  foreign 
governments,  and  ships  sailing  under  convoy,  see  Art.  26, 
in/ray  p.  463. 

The  Regulations  apply  to  British  ships  everywhere.  To 
foreign  ships  within  British  jurisdiction  they  apply  directly, 
as  forming  part  of  the  municipal  law  of  this  country  {p). 


be  for  preventiiig  oollisionB  **  on 
water.*'  By  the  Canadian  Statute 
31  Vict.  c.  58,  the  Regulations  are 
applicable  oyer  all  the  inland  and 
other  navigable  waters  of  the  Do- 
minion. 

(/)  See  The  Saxonia,  Lush.  410, 
as  to  the  application  of  a  former 
Act  to  foreign  ships  in  the  Solent. 

(m)  Little  y.  Burnt,  The  Owl  and 
The  Ariadne,  9  Sess.  Ca.  4th  ser. 
118. 

(»)  Ex  parte  Ferguton  ^  Eittchiti' 


ton,  L.  R.  6  Q.  B.  280  ;  and  see  25 
&  26  Viet.  c.  63,  ss.  25,  27,  and  28, 
where  the  Regulations,  including 
those  for  fishing  boats,  are  spoken 
of  as  regulations  for  ships. 

(o)  The  C,  S.  Butler,  L.  R.  4  A. 
&  £.  238.  A  hulk  was  held  not  to 
be  a  ship  within  17  &  18  Vict.  c. 
104,  s.  55  ;  European,  ^.,  Mail  Co. 
Y.  P.  ^  0.  Steam  Naffigation  Cb.,  14 
L.  T.  N.  S.  704. 

(p)  And  expressly  by  25  &  26 
Vict.  c.  63,  s.  57. 
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Thej  are  also  applicable  to  foreign  ahips  out  of  British 
jurisdictioii,  and,  in  the  case  of  a  collision  on  the  high  seas, 
or  in  foreign  waters,  are  applied  to  such  ships  by  British 
Courts  by  virtue  of  a  special  provision  of  the  25  &  26 
Vict.  c.  63.  TJnder  that  Act  her  Majesty  has  power  by 
Order  in  Council  to  direct  that  the  Eegulations  shall  be 
applied  by  British  Courts  to  the  ships  of  foreign  countries 
which  have  adopted  them  (q).  The  Regulations  of  li?80 
were  adopted  by,  and  by  various  Orders  in  Council  have 
been  declared  applicable  to,  the  ships  of  all  the  maritime 
nations  of  the  world.  By  an  Order  in  Council  of  the 
14th  August,  1879,  they  were  declared  applicable  to  the 
ships  of  Austria,  Belgium,  Chili,  Denmark,  France,  Ger- 
many, Ghreat  Britain,  Greece,  the  Hawaian  Islands,  Hayti, 
Italy,  the  Netherlands,  Norway,  Portugal,  Eussia,  Spain, 
Sweden,  and  the  United  States  of  America ;  by  an  Order 
in  Coxmcil  of  the  6th  September,  1880,  to  the  ships  of 
Cochin,  Eattyawar,  Ehelat,  Eutch,  Muscat,  Travancore 
and  2janzibar ;  and  by  an  Order  in  Council  of  the  27th 
November,  1880,  to  the  ships  of  Brazil,  Ecuador,  Hawaii, 
Japan  and  Turkey;  but  as  to  the  ships  of  China  and 
Turkey  with  certain  modifications  of  Art.  12,  which  will 
be  noticed  below  in  connection  with  that  artide.  The  Regu- 
lations of  1884  have  at  present  been  applied,  by  Orders  in 
Council  of  the  11th  August,  1884, 14th  August,  1884,  9th 
October,  1884,  and  30th  December,  1884,  to  the  ships  of 
Great  Britain,  France,  Italy,  Portugal,  and  Greece.  As 
stated  above,  it  is  intended  by  further  Orders  in  Council  to 
extend  them  to  all  foreign  countries,  so  soon  as  they  are 
adopted  by  them. 

The  Begulations  of  1863  formed  part  of  the  municipal  Their  inter- 
law  of  this  country  and  of  some  foreign  countries  (r).  J^t^^      " 

{q\  See  25  &  26yiot.  c.  63,  8. 68.  of  2oih  Oct.,  1862 ;  26  Mai,  1869, 

(r)  AmongBt  others,  the  United  and  28th   Oct.,    1873;    Oennany, 

States  Act  of   Gonp^ress  of    29th  Penal  Ck>de,  Art.    145;   Beichge- 

April,  1864,  o.  69  ;  France,  Dccrets  fetzbuch,  127. 
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oonstanction 
of  the  Regu- 
lations de- 
sirable. 


The  J  are  also  embodied  in  a  Canadian  statute  («).  The 
existing  Eegulations  will  probably  be  enacted  by  these 
countries  in  the  place  of  those  of  1863.  In  the  United 
States  it  has  been  held  that,  having  been  adopted  by  all 
maritime  nations,  the  Eegulations  are  of  universal  appli- 
cation, and  form  part  of  the  international  or  general 
maritime  law  of  the  world  (t). 

The  international  character  of  the  Eegulations,  and  the 
safety  of  navigation  requires  that  they  should  be  under- 
stood by  the  seamen  of  different  nations  in  the  same  sense. 
It  is  therefore  of  importance  that  the  construction  placed 
upon  them  by  the  courts  of  different  countries  should  bo 
uniform.  This  has  been  distinctly  recognised  in  America. 
The  following  observations  occur  in  a  judgment  of  a  Circuit 
Court  of  the  United  States :  "  The  paramount  importance 
of  having  international  rules,  which  are  intended  to  become 
part  of  the  law  of  nations,  understood  alike  by  all  mari- 
time powers,  is  manifest ;  and  the  adoption  of  any  reason- 
able construction  of  them  by  the  maritime  powers  named 
affords  sufficient  ground  for  the  adoption  of  a  similar  con- 
struction of  our  statute  by  the  courts  of  this  country  "  («). 

In  the  courts  of  this  country  the  ships  of  a  foreign 
country  to  which  the  Eegulations  have  been  applied  by 
Order  in  Council  under  26  &  26  Vict.  c.  63,  s.  68,  will, 
it  is  conceived,  be  bound  by  the  English  version  of  the 
Eegulations.  The  foreign  versions  of  the  Eegulations  of 
1863  were  not,  in  all  oases,   exactly  equivalent  to  the 


(*)  31  Vict.  c.  68  (Canada). 

(t)  The  Scotia  and  The  Berkshirey 
14  Wall.  140 ;  and  see  per  Sir  K. 
Phillimore  in  The  Magnet^  L.  R. 
4  A.  &  E.  417,  426,  as  to  their  in- 
ternational oharaoter.  There  being 
in  America  no  law  correspond- 
ing to  26  &  26  Vict.  0.  63,  s.  68, 
the  question  arose  in  this  case 
whether  the  Regulations  as  to 
lights  applied  in  the  case  of  a  col- 
ILsion  between  an  American  and  a 


British  ship  on  the  high  seas.  It 
was  held  that  they  did  apply,  and 
that  the  American  ship  was  in 
fault  for  having  shown  a  light 
other  than  that  required  by  the 
Regulationfl. 

(u)  Per  Benedict,  J.,  in  The  Syl- 
vester SaUy  6  Bened.  623 ;  and  a 
similar  opinion  was  expressed  by 
the  Court  in  The  Free  State,  Brown, 
Ad.  251,  261. 
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English  veision.  An  important  Article  of  the  Portugaese 
Begolations  was  open  to  a  constraotion  which  was  entirely 
different  to  that  borne  hj  the  English  version  (x). 

The  following  observations  of  Jessel,  M.B.,  upon  the  Rule  for 
constraotion  of  the  Thames  Eules  appear  to  sapplj  the  ^^. 
rule  for  construing  all  Statutory  Eegulations  for  prevent- 
ing collisions.  In  The  Libra  {y)  the  late  Master  of  the 
Bolls  said :  ''  It  must  be  remembered  what  these  rules  are. 
They  are  issued  for  the  guidance  of  masters  of  vessels ; 
andy  therefore,  the  proper  mode  of  construing  them  is  to 
read  them  literally.  .  .  •  Certainly  rules  issued  aa  these 
are  should  be  construed  literally,  if  they  can  be  construed 
at  aU." 

In  The  Dunelm  (2),  Brett,  M.B.,  with  reference  to 
Art.  9  of  the  Regulations  of  1863,  said :  "  My  view  of  an 
Act  of  Parliament — and  this  article  is  equivalent  to  an 
Act  of  Parliament — which  is  made  applicable  to  a  large 
trade  or  business  is,  that  it  should  be  construed,  if  possible, 
not  according  to  the  strictest  and  nicest  interpretation  of 
language,  but  according  to  a  reasonable  and  business 
interpretation  of  it  with  regard  to  the  trade  or  business 
with  which  it  is  dealing."  And  in  another  case  the  same 
learned  judge  said :  ''  I  take  it  that  the  basis  of  the  Eegu- 
lations for  Preventing  Collisions  at  Sea  is,  that  they  are 
instructions  to  those  in  charge  of  ships  as  to  their  conduct; 
and  the  legislature  has  not  thought  it  enough  to  say,  *  We 
will  give  you  rules  which  shall  prevent  a  collision ; '  they 
have  gone  further  and  said  that,  for  the  safety  of  naviga- 
tion, we  will  give  you  rules  which  ehall  prevent  risk  of 
collision"  (a). 

{x)  See  correRpondence  relating  9  P.  D.  47. 
to  the  collision  between  The  Instt'  (z)  9  P.  D.  164. 

lano  and  The  City  of  Mecca^  Pari.  (a)  Per  Brett,  M.R.,  The  lieryly 

Pap.   C.   3443,  Seas.  1882 ;  infra,  9  J?.  D.  137,   138 ;  and  see  infra. 

Art.  16.  p-   305,   as  to  the    drcumstances 

(y)  6  P.  D.  139,  142.    See  also  under  which  the  Hegulations   are 

per  Brett,  M.R.,  in  The  Margaret y  applicable. 
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They  fiimiflh 
the  test  of 
negligence. 


The  true  rale  as  to  their  construotion  is  probably  that 
of  Jessel,  M.B.,  namely,  that  they  are  to  be  construed 
literally ;  but  in  this  sense,  that  their  true  meaning  is  that 
which  the  words  express  and  is  in  accordance  with  the 
probable  intention  of  the  legislature  in  framing  a  code  for 
preventing  collisions  which  is  to  be  applied  by  practical 
seamen  {b). 

Where  no  special  circumstances  exist  to  make  the  Eegu- 
lations  inapplicable,  they  furnish  the  paramount  rule  for 
the  deciBion  of  the  question  as  to  which  ship  is  in  fault  in 
every  case  of  collision.  Public  policy,  as  well  as  the  best 
interest  of  all  concerned,  requires  that  they  should  be 
enforced  in  all  cases  to  which  they  apply  (c).  Departure 
from  them  is  justifiable  only  in  one  event ;  namely,  where 
it  is  necessary  in  order  to  avoid  immediate  danger  {d).  It 
is  not  justifiable  on  the  groimd  that,  under  the  circum- 
stances of  the  case,  it  would  be  better  seamanship  not  to 
comply  with  them  (<?) ;  or  on  the  ground  that  by  departing 
from  them  the  violence  of  the  blow  would  be  lessened  {e). 
But  though  the  Eegulations  in  ordinary  cases  afford  a  test 
of  negligence,  and  in  some  cases  proof  of  departure  from 
them  is  equivalent  to  proof  of  negligence,  they  are  not  to 
be  applied  mechanically,  to  determine  whether  a  ship  is  in 
fault  for  a  collision.  Even  where  a  position  of  risk  is 
established,  and  a  particular  article  proved  to  have  been 
applicable,  a  vessel  will  not  be  held  in  fault  for  non-com- 
pliance with  it,  if  the  time  during  which  it  was  applicable 
was  so  short,  or  the  circumstances  so  startling,  that  a  sea* 
man  of  ordinary  skill,  care,  and  nerve  might  reasonably 


{b)  The  dranghtsmanBhip  of  the 
Rqgnlations  leaves  much  to  be  de- 
miedif  both  from  the  point  of  yiew 
of  the  draughtsman  and  the  sailor. 

(r)  New  York  and  Liverpool  U.S. 
Mail  SUanuhip  Co.  y.  Rumball,  21 
How.  372,  383 ;  and  see  Z^  By- 
foged  Chriatenteny  4  App.  Cas.  669, 


t«/r«,  p.  429  ;  The  VoorwaarU  and 
The  Khedive,  6  App.  Gas.  876. 

id)  See  below,  Art.  23,  p.  420, 
as  to  the  circumstances  under 
which  departure  from  the  Regula- 
tions is  allowed. 

(e)  The  VoorwaarU  and  The  Khe- 
dire,  5  App.  Cas.  876,  896. 
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be  exoufled  for  not  having  appreciated  the  situation  in 
time  to  enable  him  to  obey  the  law  (/). 

Where  the  Begulations  are  clearly  inapplicable,  as 
where  the  ship  cannot  take  the  step  required  without 
going  ashore,  or  endangering  herself  or  other  vessels,  the 
question  which  ship  is  in  fault  is  tried,  without  regard  to 
the  Begulations,  by  the  ordinary  rules  of  seamanship. 
Provided  they  are  not  inconsistent  with  the  Begulations, 
the  rules  or  practice  of  seamen,  although  they  have  not 
the  force  of  law,  are  equally  binding  with  the  Begulations, 
and  upon  British  and  foreign  ships  alike  (g). 

The  question  as  to  the  time  and  circumstances  at  and  Circnm- 
under  which  the  Begulations  become  applicable  was  dis-  whi^Re^i^ 
cussed  by  Brett,  M.B.,  in  The  Beryl  (h).    The  Master  of  ^^^^^, 
the  Bolls,  and  the  other  members  of  the  Court  of  Appeal  n^  of  ool* 
(Bowen  and  Fry,  L. JJ.),  held  that  the  Begulations  were  ^^^^' 
intended  not  only  to  prevent  collision,  but  to  prevent  risk 
of  collision ;  and  that  it  is  a  rule  of  interpretation  of  the 
Begulations,  that  '^  they  are  all  applicable  at  a  time  when 
the  risk  of  collision  can  be  avoided,  not  that  they  are 
applicable  when  the  risk  of  collision  is  already  fixed  and 
determined."    The  Court  laid  stress  upon  the  words  "  so 
as  to  involve  risk  of  collision,"  which  occur  in  Arts,  14, 15, 
16, 17  (i)  and  18,  and  held  that  they  do  not  mean  "with 
risk  of  collision,"  but  point  to  a  time  before  risk  of  colli- 
sion has  arisen,  and  where  it  is,  or  ought  to  be,  apparent 
that  there  wiU  be  risk,  if  nothing  is  done  to  prevent  it. 
**  Another  rule  of  interpretation  of  these  Begulations  is 
(the  object  of  them  being  to  avoid  risk  of  collision),  that 
they  are  all  applicable  at  a  time  when  the  risk  of  collision 
can  be  avoided — not  that  they  are  applicable  when  the 
risk  of  collision  is  already  fixed  and  determined.     We 

{/)  The  Voorwaarts  and  The  Khe^  (A)   9  P.  D.    137;   and  in  The 

dive,  6  App.  Cas.  876,  902.  BordognCy  10  P.  D.  6. 

(l7)  As  to  the  mode  of  proving  (i)  In  Art.  17  the  words  "such 

matters  of  nautical  skill  and  sea-  directions "    are   substituted  for 

znatiship,  see  sitpriif  p.  39.  '^  so.'* 

M.  X 
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Whatoon- 
Btitutes  **rifik 
of  collision/' 


have  always  said  that  the  right  moment  of  time  to  be  con- 
sidered is  that  which  exists  at  the  moment  before  the  risk 
of  collision  is  constituted"  (/). 

What  constitutes  risk  of  collision  it  is  difficult  to  define ; 
"It  was  utterly  impossible  for  the  Legislature  to  have 
determined,  or  described,  what  should  constitute  risk  of 
a  collision ;  for  that  must  always  be  decided  according  to 
the  circumstances  of  each  case,  by  men  of  nautical  ex- 
perience" (m).  It  has  been  described  as  a  "chance/'  a 
"  probability,"  a  "  strong,"  or  a  "  reasonable  "  (n)  pro- 
bability of  collision;  and  distinguished  from  a  "possi- 
bility "  of  collision  {o).  In  a  case  under  14  &  15  Vict. 
0.  79,  Dr.  Lushington  said :  "  This  chance  of  collision  is 
not  to  be  scanned  by  a  point  or  two.  We  have  held  over 
and  over  again  that  if  there  be  a  reasonable  chance  of 
collision  it  is  quite  sufficient  •  •  .  We  have  never  got 
to  this,  and  I  hope  never  shall,  that  it  (the  rule)  applies 
where  two  vessels  are  sailing  properly,  and  there  is  no 
chance  of  a  collision"  (p).  In  another  case  the  same  learned 
judge  said :  "  The  whole  evidence  shows  that  it  was  the 
duty  of  The  Colonia  with  the  wind  free  to  have  made  cer- 


m  Per  Brett,  M.R.,  The  Beryl, 
9  P.  D.  137,  140.  It  is  submitted 
that  this  view  of  the  application  of 
the  steering  and  sailing  rules— that 
the  steps  required  by  them  are  to 
be  taken,  not  only  where  there  is 
risk  of  coUifiion,  but  whore  there  is 
no  risk,  and  only  a  probable  risk — 
will  raise  serious  difficulties,  both 
for  seamen  and  the  law  Courts. 
Previously  to  The  Sen/l,  the  view 
of  the  English  Courts  seems  to 
have  been  that  the  Regulations 
(the  steering  and  sailing  rules)  ap- 
plied only  where  there  was  risk  of 
collision  ;  and  it  is  submitted  that 
this  is  the  more  natural  and  more 
beneficial  construction.  The  dan- 
ger is  that  two  minds  will  seldom 
agree  as  to  there  being  a  proba- 
bility of  risk.  The  actual  exist- 
ence of  risk  is  a  fact  about  which 
there  can  be  less  doubt.    Similar 


words  occur  in  17  &  IS  Vict.  c. 
104y  s.  296,  and  were  commented 
upon  by  Dr.  Lushington  in  Th^ 
Inflexible,  Sw.  32.  In  an  Americaii 
case,  The  Milwaukee,  Brown  Ad. 
313,  the  view  of  Brett,  H.B.,  in 
The  Beryl,  seems  to  have  been 
taken,  that  the  Regulations  apply 
before  there  is  actual  risk. 

(m)  JVf'  Dr.  Lushington,  in  The 
Manger  Ion,  Swab.  Ad.  120. 

(m)  The  Cleopatra,  ibid,  136 ;  The 
Ericsson,  ibid.  38 ;  The  Duke  o/Sus^ 
sex,  1 W.  Rob.  276 ;  The  Dumf Hers, 
Swab.  Ad.  63,  65  ;  with  reference 
to  the  same  expression  in  17  &  18 
Vict.  c.  104,  8.  296. 

(o)  The  Ericsson,  Swab.  38 ;  The 
Voortcaarts  and  ITte  Khedive,  per 
Lord  Hatherley,  6  App.  Cas.  876, 
905. 

(p)  The  Sylph,  2  Sp.  E.  &  A.  76, 
82. 
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tain  of  avoiding  The  Susan.  She  did  not  do  so,  but  kept 
her  conrse  till  she  was  at  so  short  a  distance  of  a  oable- 
and-a-half 's  length,  in  the  hope  that  the  vessels  might  pass 
each  other.  Now  it  never  can  be  allowed  to  a  vessel  to 
enter  into  nice  calculations  of  this  kind,  which  must  be 
attended  with  some  risk,  whilst  it  has  the  power  to  adopt, 
long  before  the  collision,  measures  which  would  render  it 
impossible"  (q). 

Again,  the  same  learned  judge  said  as  to  risk  of  collision : 
"  So  long  as  the  green  light  is  seen  broad  on  the  starboard 
bow,  there  is  no  danger  of  collision.  It  was  never  intended 
that  when  a  vessel  sees  another  at  the  distance  of  two  miles 
she  is  to  begin  to  change  her  course  because  there  is  a 
possibility  of  collision.  The  intention  of  the  statute  (17  & 
18  Vict.  0. 104)  is,  that  when  two  vessels  are  approaching 
each  other,  and  are  within  such  a  distance  that  there  is  a 
strong  probability  of  a  collision  if  both  keep  their  courses, 
in  that  case  •  .  .  .  "  the  ships  are  to  take  the  steps  required 
by  the  law  (r). 

In  other  oases  it  seems  to  have  been  held  that  the 
measures  required  by  the  law  must  be  taken  where  there 
is  a  possibility  of  collision,  however  distant.  In  address- 
ing the  jury  in  a  collision  case,  Pollock,  C.B.,  said: 
"  Whatever  be  the  distance,  if  there  is  any  danger  of  a  coUi- 
sion,  no  man  can  be  wrong  "  who  takes  the  steps  required 
by  the  law  where  there  is  risk  of  collision  (a).  And  in  a 
recent  case  Lord  Hatherley  spoke  of  the  Regulations  as 
applying  where  there  is  a  "possibility  or  danger"  of 
collision  (t). 

In  estimating  risk  of  collision  it  seems  that  the  possi- 
bility  of  the  other  ship  being  unable  to  comply  with  the 
law,  or  of  her  negligently  departing  from  the  Eegulations, 

{q)  Th$  Oolonia,  3  Not.  of  Cas.  («}  Gmeral  Steam  Navigatim  Co. 

13,  note.  y.  Manriy  14  C.  B.  127,  132. 

(r)  The  Erk^m,  Swab.  Ad.  38.  (0    The  Khedive,  6  App.    Oas. 

876,  905. 
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is  not,  at  least  under  ordinary  cdroumstanoes,  to  be  taken 
into  consideration  (u). 

Kisk  of  collision,  such  as  will  bring  into  operation 
Art.  18  (requiring  a  steamship  under  certain  ciroum- 
stanoes  to  slacken  her  speed  or  to  stop  and  reverse), 
appears  to  be  of  a  more  imminent  character  than  that 
which  brings  other  articles  into  operation.  The  question 
will  be  considered  below  in  connection  with  Art.  18. 
American  The  difficulty  of  defining  the  moment  at  which  these 

m^ninifof^^  Regulations  become  applicable  has  been  recognised  by  the 
«*  risk  of  ool-   American  Courts  (x).   The  following  passage  from  a  judg- 
^'  ment  of  the  Supreme  Court  of  the  United  States  expresses 

the  general  rule  as  to  the  time  at  which  and  during  which 
they  become  and  remain  applicable : — "  Rules  of  navigation, 
such  as  have  been  mentioned  (as  to  the  duties  of  two  vessels 
approachuig  each  other),  are  obligatory  upon  such  vessels 
when  approaching  each  other  from  the  time  the  necessity 
for  precaution  begins ;  and  they  continue  to  be  applicable 
as  the  vessials  advance  so  long  as  the  means  and  opportunity 
to  avoid  the  danger  remain.  They  do  not  apply  to  a  vessel 
required  to  keep  her  course  after  the  approach  is  so  near 
that  the  collision  is  inevitable,  and  are  equally  inapplicable 
to  vessels  of  every  description  while  they  are  yet  so  distant 
from  each  other  that  measures  of  precaution  have  not 
become  necessary  to  avoid  a  collision"  (y). 

It  would  therefore  seem  that  the  Regulations  do  not 
apply,  or  at  least  that  departure  from  them  is  justifiable, 
where  the  collision  is  in  fact  inevitable,  though  there 
appears  to  be  a  chance  of  escape  by  departing  from  the 
Regulations  (z). 
In  The  Milwaukee  {a)  it  was  said  by  the  same  Court 

(«)  The  Jemond  and  The  Earl  of  judgments  in  The  NicholUy  7  Wall. 

Elgin,  L.  B.  4  P.  C.  1.  666  ;  The  Johnson,  9  WaU.  146 ;  and 

U)  The  Nieholh,  7  WaU.  656.  The  Dexter,  23  Wall.  69. 

(y)  The  TFenona,  19  Wall.  41,  62.  {s)  See  The  Benares,  9  P.  D.  16. 

Similar   expressions  occur  in  the  (a)  Brown,  Ad.  313, 
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that  where  vessels  are  meeting  or  passing  in  a  orooked  and 
narrow  channel  there  is  always  risk  of  ooUision. 

In  a  recent  case  {b)  decided  under  the  Thames  Bules 
{in/ray  p.  601),  in  which  the  same  phrase, "  risk  of  collision," 
occurs,  it  seems  to  have  been  considered  that,  where  a 
steamship  is  waiting  under  a  point  for  another  rounding 
the  point  with  the  tide  to  pass  clear  within  the  meaning  of 
the  23rd  of  the  Thames  Bules,  there  is  no  risk  of  collision, 
or  at  least  no  such  risk  as  to  bring  into  operation  the  22nd 
rule ;  and  further,  that  there  is  no  risk  of  collision  such  as 
to  bring  into  operation  the  14th  rule  whilst  the  22nd  rule 
is  in  operation,  and  may  be  applied  so  as  to  take  the  ships 
clear  of  each  other.  In  the  same  case  Brett,  L.J.,  con- 
sidered that,  when  the  vessels  were  each  rounding  a  point 
upon  concentric  circles  of  different  diameters,  and  so  that 
they  would  clear  each  other  without  further  alteration  of 
the  helms  than  the  course  of  the  river  required,  there  was 
no  risk  of  collision. 

The  distance,  rate  of  sailing,  and  course  of  another 
vessel,  and  the  direction  of  the  wind,  are  never  known 
exactly.  There  is  often  great  difficulty  in  determining 
the  moment  at  which,  and  the  manner  in  which,  the 
Begulations  are  to  be  applied.  In  judging  of  the  course 
and  probable  movements  of  a  strange  vessel,  it  must  be 
assumed,  under  ordinary  circumstances,  that  she  can,  and 
will,  comply  with  the  Begulations  (c).  Where  there  is  no  Alteration  of 
risk  of  collision  a  vessel  that  improperly  alters  her  helm  so  to^wosriiSc. 
as  to  bring  about  a  collision  will  be  held  to  be  in  fault  (d). 


[b)  Th^LibrayeV.D,  139. 

{e}  The  tTetmond  and  The  Earl  of 
Elgin,  L.  R.  4  P.  C.  1 ;  SCO  also 
H^e  Free  State^  1  Otto,  200,  for  a 
decision  of  the  Supreme  Court  of 
the  United  States  to  the  same 
effect.  The  yiew  seems  to  have 
been  taken  in  some  American  cases 
that  the  steps  required  by  the 
Regulations  snould  be  taken,  and 
the  helm  altered,  before  any  risk  is 


incurred,  if  the  courses  are  such 
that,  if  continued,  there  would  be 
risk;  see  The  Milwaukecy  Brown, 
Adm.  313,  331.  In  the  same  case, 
it  was  held  that  the  chance  of  the 
other  yessel  disobeying  the  Regu- 
lations must  be  taken  into  account. 
Sed  qu. 

(d)  The  Eczia  and  The  Eliza, 
Holt,  67;  The  Dapper  and  The  Lady 
Normanbtff  ibid,  79;  The   Velocity, 
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If  a  vessel  is  disabled,  or  slow  in  answering  her  helm,  it 
is  her  duty  to  be  prompt  in  taking  the  measures  required 
by  the  Eegulations  {e). 

If  a  ship  sees  another  in  a  position  that  may  involve 
risk  of  collision,  but  is  unable  to  make  out  what  course 
the  other  is  on,  she  should  keep  her  course,  and  not  alter 
her  helm,  or  take  any  decisive  step  until  she  has  ascer- 
tained the  other  ship's  course  (/).  "The  mere  discovery 
of  a  sfarange  light  does  not,  necessarily,  immediately  bind 
a  person  in  charge  of  a  vessel  to  follow  any  particular 
rule ;  but  as  soon  as  he  has  opportunity  of  ascertaining, 
by  reasonable  care  and  skill,  what  the  strange  vessel  is, 
and  what  course  she  is  pursuing,  then  the  rule  which  is 
applicable  to  the  circumstances  at  once  becomes  binding 
on  him  "  (g). 
An  alteration  of  the  helm  made  for  greater  safety  when 

e.»»v».,^«v  ,  there  is  no  risk  of  collision  will  not  be  held  to  be  a  fault. 

where  no  risk,  j^  sailing  ship  (in  1856)  seeing  a  green  light  from  two  to 
four  points  on  her  starboard  bow,  and  distant  about  a  mile 
and  a  half,  put  her  helm  to  starboard,  and  subsequently 
came  into  collision  with  the  other  ship.  It  was  held  that 
she  was  not  in  fault  for  starboarding  (h). 

80  where  a  steamship,  having  another  two  points  on  her 
port  quarter,  and  overtaking  her  on  a  course  converging 
with  her  own,  ported  and  hard-a-ported  when  the  latter 
was  three  lengths  off,  it  was  held  that  she  had  broken  no 
rule  of  navigation,  and  was  not  in  fault  (i). 

CasdB  in  It  has  been  held  that  the  vessels  were  approaching  "  so 

was  ♦*  riA  of   ^  to  involve  risk  of  collision "  in  the  following  cases : — Two 

collision." 


Alteration  of 
conrsefor 
Kreater  safety 


L.  R.  3  P.  C.  44;  T?ie  JSsk  and  The 
Niord,  L.  R.  3  P.  0.  436  ;  The  In- 
fexihle,  Swab.  Ad.  32 ;  The  Seaton, 
9P.  D.  1. 

{e)  The  Test,  6  Not.  of  Cas.  276. 

(/)  The  Bona  and  The  Ava,  2 
Asp.  Mar.  Law  Cas.  182;  The 
Jania  Watt,  2  W.  Rob.  270 ;  The 
Moderation,  1  Mar.  Law  Cas.  O.  S. 
413;     The  BongainviUe   and    The 


James  C,  Stevenson,  L.  R.  6  P.  C. 
316,  321. 

{g)  Per  Dr.  Lushington,  Th4 
Great  Eastern,  2  Mar.  Law  Cas. 
O.  S.  97. 

(A)  The  Sylph,  Swab.  Adm.  233  ; 
but  see  The  Corsica,  9  Wall.  630 ; 
infra,  p.  419. 

(0    The  Franconiay  2  P.  D.  8,  13. 
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fiteamsliips  meeting  on  nearly  opposite  oourses  at  a  joint 
speed  of  eighteen  or  nineteen  knots,  and  distant  a  mile  and 
a  half  (j) ;  a  steamship  and  a  sailing-ship,  distant  two  or 
three  miles,  and  meeting  at  a  joint  speed  of  seventeen  knots, 
the  steamship  not  being  able  to  make  out  the  course  of 
the  sailing-ship,  but  knowing  that  it  was  probably  nearly 
opposite  to  her  own  {k) ;  a  steamship  two  points  on  the 
quarter  of  another  and  overtaking  her,  distant  a  mile  or 
less  than  a  mile  (/) ;  a  steamship  overtaking  another  upon 
a  converging  course  and  distant  three  miles  (m) .  Where 
two  sailing  vessels  were  approaching  each  other  on  courses 
only  half  a  point  from  being  directly  opposite,  at  a  joint 
speed  of  twelve  knots,  and  distant  from  each  other  two  or 
three  miles,  it  was  held  by  the  Supreme  Court  of  the 
United  States  that  there  was  risk  of  collision  (n). 

When  two  ships  are  approaching  each  other  with  risk  of  When  the 
collision  the  rule  of  the  road  applies  once  and  for  all  to  or^CTosmig'* 
take  them  clear.    A  ship  is  never  required  by  the  Eegula-  pie  applies, 
tions,  after  having  sighted  another,  to  alter  her  course  first  to  be  appii- 
to  starboard  and  then  to  port;  or,  first  to  keep  her  course  ^^  ^^^ 
and  then  to  keep  out  of  the  way ;  or  tnce  versd.    In  the  determined, 
case,  for  example,  of  steamships  meeting  end  on  or  nearly 
so,  each  is  required  by  Art.  15  to  alter  her  course  to  star- 
board. If,  while  under  the  port-helm,  the  relative  positions 
and  heading  of  the  ships  are  changed,  so  that  from  meet- 
ing ships  they  become  crossing  ships,  the  meeting  rule 
(Art.  15)  does  not  cease  to  operate,  or  give  place  to  the 
"crossing"  rule  (Art.  16).     The  manoeuvre  of  porting 
must  be  persisted  in  until  the  risk  of  collision  is  deter- 
mined.   If  porting  will  not  take  the  ships  dear,  Art.  18 
or  Art.  23  may  apply,  and  the  engines  may  be  stopped,  or 
any  other  step  taken  which  is  necessary  to  avert  collision ; 

U)  The  Jesmond  and  The  Earl  of  (/)  TJie  Fmicoma,  2  P.  D.  8. 

Elffin,  L.  R.  4  P.  0. 1.  H  The  Seaion,  9  P.  D.  1. 

(A)  TheBafiaainvilletLuaTheJas.  («)  The  NichoUe,   7  WaU.   656; 

C.  Stevemm,  U.  R.  6  P.  0.  316.  and  see  The  Cayuga,  U  Wall.  270. 
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but  the  ships  cannot  afterw^ardB,  and  whilst  the  risk  con- 
tinues, become  crossing  ships.  If  once  a  ship  is  within 
the  "  meeting  "  rule,  or  any  other  rule  requiring  her  to 
take  or  keep  a  definite  course,  or  requiring  her  to  keep  out 
of  the  way,  she  cannot,  whilst  the  risk  continues,  come 
within  the  operation  of  the  "  crossing  "  rule,  or  any  other 
rule  requiring  her  to  adopt  a  different  manoBuvre.  The 
object  of  the  rule  of  the  road  and  of  the  Begulations 
would  be  entirely  frustrated  if  it  were  possible  for  a  ship 
to  be  thrown  from  one  rule  to  another;  if,  whilst  in  the 
act  of  obeying  one  article  she  were  suddenly  to  come 
within  the  operation  of  another  article,  requiring  her, 
perhaps,  to  take  an  exactly  opposite  course,  and  so  making 
the  previous  manoouvre  of  no  effect. 
The  Regula-  The  precautions  required  by  the  law  to  be  taken  where 
o^piied^w^  there  is  risk  of  collision  must  be  taken  in  time  to  deter- 
promptlv  and  mine  that  risk(o).    An  alteration  of  the  helm,  or  other 

effectually  . 

step  taken  in  pursuance  of  the  Begulations,  is  no  defence, 
imless  it  is  shown  that  such  precaution  was  taken  at  the 
proper  time.  To  be  effectual  precautions  must  be  season- 
able. If  taken  at  an  improper  time  they  are  not  a  com-* 
pliance  with  the  Begulations,  and  are  no  defence.  ^^  If  you 
adopt  a  measure  at  an  improper  time  it  does  not  take  away 
the  culpability  of  not  having  done  it  before  and  prevented 
the  accident"  (p). 

A  vessel  is  not  justified  in  delaying  to  take  precautions 
until  the  last  moment;  or  in  trusting  to  being  able  to 
"shave"  clear  of  the  other (g).  If  by  doing  so  she 
frightens  the  other  into  taking  a  wrong  step,  and  a  colli- 
sion occurs,  she  will  be  responsible  for  the  entire  loss  (r), 

{o)  The  Trident,  1  Sp.  E.  &  A.  The  Vanderbilty  6  Wall.  226 ;  The 

217,  222.  JSyractise,  12  WaU.  167 ;  The  Sumy- 

(p)  Fer  Dr.  Lushington  in  The  tide,  1  Otto,  208 ;  The  America,  2 

Stadacona,  6  Not.  of  Gas.  371,  374 ;  Otto,  432. 

Th^  Fenham,  L.  R.  3  P.  0.  212  (as  (q)  The  John  Brotherick,  8  Jur. 

to  lights).    The  view  taken  by  the  276  ;  The  Benefactor,   14  Blatchf. 

Oon^s  of  the  United  States  is  the  264. 
same ;  The  Johnson,  9  WaU.  146  ;  (>•)  See  above,  p.  4. 
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By  a  prompt  oomplianoe  with  the  Begulations,  where  a 
vessel  is  required  to  alter  her  course  to  avoid  another,  she 
apprises  the  latter  of  her  ability  and  attention  to  comply 
with  the  Begulations;  whereas  by  delaying  to  take  the 
required  step,  she  may  lead  the  other  vessel  to  suppose  that 
she  is  unable  to  comply  with  them,  and  cause  her  to  take  a 
step  which  may  make  a  collision  inevitable.  Where  a  ship, 
in  order  to  show  that  she  is  free  from  blame,  is  required  to 
prove  that  she  altered  her  course  at  the  proper  time,  it  is 
not  enough  for  her  to  show  that  her  helm  was  altered  at 
that  time,  she  must  prove  that  she  answered  her  helm  (s) 
in  time. 

A  vessel  sailing  upon  a  voyage  that  may  not  be  ter- 
minated until  a  Begulation  as  to  lights  or  fog-signals 
comes  into  force,  and  which  is  enacted,  but  not  in  force, 
when  she  sails,  must,  if  possible,  be  provided  with  fog- 
signals,  Ughts,  and  whatever  is  necessary  to  enable  her  to 
comply  with  the  Regulation  when  it  comes  into  force  (^). 

No  alleged  practice  of  seamen  of  avoiding  other  ships  Practice  or 
by  taking  measures  other  than,  and  inconsistent  with,  ^^^^^h^" 
those  required  by  the  Regulations  is  recognized  by  the  theRegriJa- 
law.   A  defendant  cannot  be  heard  to  allege  such  a  practice  \^  good, 
as  an  excuse  for  a  violation  of  the  Regulations  (w).  Where 
a  custom  was  set  up  that  merchant  ships  should  keep  out 
of  the  way  of  Queen's  ships  coming  out  of  Devonport 
harbour  by  the  deep  water  channel,  it  was  held  that  it  was 
not  binding  in  law  {x).    So,  under  former  Acts  requiring 
ships  to  navigate  on  the  starboard  side  of  a  river,  it  was 
held  that  it  was  no  excuse  for  a  vessel  on  her  wrong 
side  that  she  was  keeping  out  of  the  strength  of  the 
tide  (y). 

(t)  Th€  La  Flata,  Swab.  Adm.  Araxes  and  The  BUieh  Prince,  15 

220.  Moo.  P.  C.  0.  122 ;  The  Velocity^ 

it)  Th€  Love  Bird,  6  P.  D.  80.  L.  R.  3  P.  0.  44,  60. 

\u)  The  Sylph,  2  Sp.  E.  &  A.  76  ;  {x)  The  Frotnite  and  S,M.S,  To* 

The  Unity,  Swab.  Ad.   101 ;    The  paz,  2  Mar.  Law  Cas.  O.  S.  38. 

Hand  of  Frovvdetice,  ibid.  107 ;  The  (y)  Below,  p.  410. 
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The  penalties  attaclied  to  non-observance  of  tbe  Eegu« 
lations  have  been  considered  in  former  chapters  (z). 


THE  REaULATIONS. 

The  following  are  the  Eegulations  which  came  into 
force  on  the  1st  of  September,  1884.  At  the  present  date 
(March,  1885)  they  apply  exclusively  to  British,  French, 
Italian,  Ghreek,  and  Portuguese  ships  and  boats.  The 
Begulations  of  1880,  which  apply  to  the  vessels  of  other 
countries,  are  identical  with  those  of  1884,  except  as 
regards  fishing-boats'  lights  and  some  matters  of  minor 
importance,  which  are  noticed  in  the  text  below.  The 
existing  Begulations  are  substantially  the  same  as  those  of 
1863.  Many  of  the  cases  cited  below  arose  under  the  earlier 
Begulations,  but  are,  it  is  submitted,  binding  authorities 
upon  the  points  for  which  they  are  cited  as  to  the  con- 
struction and  effect  of  the  existing  Begulations  (a).  The 
Begulations  of  1863,  as  well  as  those  of  1880  and  1884, 
are  set  out  in  the  Appendix  below  (i). 

Begulations  for  Preventing  Collisions  at  Sea. 

Preliminary, 

Article  1. 

Art.  1,  In  the  folloicing  rukSj  every  steamship  which  is  under  sail 

Definitioiis:     and  not  under  steam  is  to  be  considered  a  sailing  ship;  and 

(s)  See  pp.  41,  290,  aboTB.  them,  without  any  alteration,  in  a 

(a)  Of.  per  James,  L. J.,  L.  R.  5  sabseqaent  statute,  I  conoeive  that 

Ch.   706: — ''Where  once  certain  the  Legislature  must  be  taken  to 

words   in  an  Act  of   Parliament  have  used  them  according  to  the 

have  received  a  judicial  construe-  meaning  which  a  court  of  oompe- 

tion  in  one  of  the  superior  Courts,  tent  jurisdiction  has  given  them." 

and  the  Leg^ature  has  repeated  (h)  Infra,  p.  471. 
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every  steamship  tchich  is  under  steam,  tchether  under  sail  or       Art.  l. 
noty  is  to  be  considered  a  ship  under  steam,  «<  Sailing 

ship;" 

This  Article  is  identical  with  Art.  1  of  the  Regulations  "Bteamship." 
of  1863,  and  with  Art.  1  of  those  of  1880. 

A  Eteam-tug  lying-to  under  sail,  with  her  engines  idle  'IJ^^^.^ 
and  her  fires  banked  up,  is  "under  steam"  within  the  meaning  of 
meaning  of  Art.  1,  and  must  keep  out  of  the  way  of  a  *^®  *®™" 
sailing  ship  (c). 

In  The  American  and  The  Syria  (rf),  a  disabled  steam- 
ship not  under  steam  or  sail,  and  being  towed,  was  carry- 
ing her  side  lights  and  no  mast-head  light.  It  does  not 
appear  that  she  was  considered  to  be  wrong  in  so  doing. 

Special  lights  for  British  steam  trawlers  are  provided 
by  Art.  10,  below. 


Mules  concerning  Lights. 

Article  2. 

The  lights  mentioned  in  the  follotcing  Articles  numbered  3, 
4,  6,  6,  7,  8,  9,  10,  and  11,  and  no  others,  shall  be  carried  in 
all  weathers  from  sunset  to  sunrise  (e). 

This  Article  corresponds  with  Art.  2  of  the  Regulations 
of  1863,  and  with  Art.  2  of  those  of  1880. 

It  appears  that  by  the  maritime  law  there  was  no  obli" 
gation  upon  a  ship  to  carry  a  light  at  night.  It  depended 
upon  the  darkness  of  the  night,  and  other  circumstances, 
whether  a  light  was  necessary  or  not  (/).  Even  so  late 
as  1852  sailing  ships  were  only  required  to  exhibit  a  light. 


{e)  Th$  Jennie  8.  BarJcer  and  The 
Spifidriflf  3  Asp.  Mar.  Law  Gas. 
42.  The  Sunnyside,  1  Otto,  208,  is 
a  similar  decision  by  the  Supreme 
Court  of  the  U.  S. 

(d)  L.  R.  6  P.  C.  127. 

(e)  "By  a  curious  mistake  the 
lights  mentioned  in  the  schedule  to 
26  &  26  Vict.  c.  63,  were  required 


to  be  carried  from  aunriee  to  sunset. 
This  law  was  in  force  in  the  Mer- 
sey for  some  years. 

(/)  The  Vieioria,  3  W.  Rob.  49  ; 
The  Iron  Duke,  4  Not.  of  Cas.  94  ; 
T^ie  Londonderry y  ibid.  Supp].  xxzi. 
But  see  contra,  per  Dr.  Lushington 
in  The  Saxonia,  Lush.  410,  as  to  a 
vessel  at  clnchor. 


Art.  2. 
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Art.  8. 


Exact  ob- 
servance of 
the  Rega- 
lationa  as  to 
lights  neoes- 


A  tug  is  a 
steamship 
within  the 
meaning  of 
theHegnla- 
tions. 


Circum- 
stances under 
which  a  ship 
may  show 
lights  other 
than  the 
Regulation 
lights. 


though  eteamships  were  required  by  law  to  cany  side 
lights  as  at  present. 

With  regard  to  the  lights  required  by  a  former  Act, 
Dr.  LushiBgton  said:  ^'If  these  Begulations  of  the 
Admiralty  are  to  be  followed  out,  and  vessels  are  to  be 
guided  by  them,  it  is  of  the  last  importanoe  that  those  on 
board  steamers  should  see  that  the  three  lights  are  burn- 
ing. For  it  is  perfectly  clear  that,  unless  this  precaution 
is  taken,  and  the  three  lights  are  kept  burning,  other  mis- 
fortunes of  this  nature  will  most  probably  occur  "  (g).  In 
that  case  a  collision,  which  occurred  in  consequence  of  a 
steamer  being  misled  by  the  improper  lights  of  another 
ship,  was  held  to  be  caused  by  the  fault  of  the  latter. 

The  effect  of  this  Artido,  when  read  together  with 
Article  4  and  the  following  Articles,  is  to  place  a  steam- 
ship towing  another  vessel  in  the  same  category,  generally 
speaking,  with  other  eteamships ;  that  is  to  say,  the  fact  that 
she  is  engaged  in  towing  does  not  exempt  her  from  the  ob- 
ligations otherwise  imposed  on  her  by  the  Begulations  (h). 

Notwithstanding  the  express  prohibition  contained  in  this 
Article  {hh)  against  carrying  lights  other  than  the  Begula- 
tion  lights,  a  ship  may,  and  it  is  her  duty  to,  exhibit  such 
a  light  imder  exceptional  circumstances,  when  it  is  neces- 
sary to  warn  an  approaching  ship  that  does  not  see  her 
danger.  Thus  in  a  recent  case  a  vessel  beating  down 
Channel  saw,  on  her  bows,  and  not  altering  its  bearing,  the 
light  of  another  running  up  Channel.  She  burnt  a  blue 
light  over  her  quarter  in  order  to  attract'  attention.  It 
was  held  that  she  was  not  in  fault  for  so  doing  (t).  This 
is  an  important  decision,  for  the  wording  of  the  Begula- 
tions throws  some  doubt  upon  the  legality  of  the  common 


(ff)  Th4  UohRoy^  3  "W.  Rob.  190, 
198. 

(h)  The  American  and  The  Syria^ 
L.  R.  4  A.  &  E.  226  ;  S.  C.  on  app., 
ibid,  6  P.  C.  127 ;  The  IFarrior,  L. 
R.  3  A.  &  E.  563. 


{hh)  And  in  26  &  26  Vict.  c.  63, 
8.  27,  where  the  words  are  '*  carry 
and  exhibit." 

(i)    The  Simla  and   The   City  of 
Zuch'ftotv,  Ad.  Div.  March,  1884. 
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and  useful  practice  of  burning  a  flare  or  a  blue  light  to       Art.  s. 
attract  attention  in  case  of  imminent  danger. 

So  a  ship  ashore  {k),  or  sunk  (/)  in  a  navigable  channel, 
or  casting-off  from  her  moorings  {m)y  or  being  overtaken 
at  night  by  a  ship  that  appears  not  to  see  her,  so  that 
there  is  risk  of  coUision,  must  keep  a  good  look-out  and 
warn  the  approaching  ship  of  the  danger.  By  Art.  11 
(infrUy  p.  344)  provision  is  expressly  made  for  showing  a 
light  astern  to  an  overtaking  ship.  Before  that  Article 
was  promulgated  it  was  held  that  a  ship  was  not  in  fault 
for  showing  over  her  stem  to  an  approaching  vessel  one  of 
her  side  lights  (n) ;  also,  that  there  was  no  duty  cast  upon 
a  vessel  being  overtaken  to  show  any  Ught  astern,  until 
it  became  clear  that  the  overtaking  ship  was  not  keeping 
out  of  the  way  (o). 

The  duty  of  lighting  sunken  ships  and  wrecks  is, 
under  certain  circumstances,  cast  upon  the  harbour  or 
lighthouse  authority  of  the  district  {p).  Care  should  be 
taken  that  the  lights  used  for  this  purpose  are  not  such  as 
may  mislead  other  vessels.  In  a  recent  case  a  collision 
witii  a  wreck  was  caused  by  the  wreck  being  Ut  with  two 
vertical  white  lights,  which  were  mistaken  for  those  of  a 
tug(y). 

The  Begulation  lights  should  be  exhibited  in  the  posi-  Lights  must 
tions  required  by  the  law,  although  there  are  circumstances  the*™*^)M 
which  would  make  it  appear  desirable  to  exhibit  them  required  by 
elsewhere.     When  there  is  a  haze  on  the  water  which     ^    ^' 
obscures  the  riding  light  at  the  elevation  required  by  the 
Begulations,  it  seems  to  be  doubtful  whether  a  ship  is  not, 

{k)  The  Industrie,  L.  B.  3  A.  &  (jd)  See  40  &  41  Viot.  c.  16 ;  and 

E.  303;   The  Thomas  Lea,  3  Asp.  the  various  local  Acts.    DormontY. 

Mar.  Law  Cas.  260.  FurnessS^ailway  Co,,  11  Q.B.D.496, 

il)  The  Douglas,  7  F.  D.  151.  is  a  recent  case  where  the  duty  was 

(m)  The  John  Fentoiek,  L.  B.  3  held  to  be  cast  upon  tiie  local  au- 

A.  &  £.  600.  thority.    See  also  cases  cited  supra, 

(fi)  The  Angh'Indian,    3   Asp.  p.  96. 

Mar.  Law  Cas.  1.  (q)  Case  before  Ad.  Div.  1886. 

(o)  The  Jane  Bacon,  27  W.  B.  36. 
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Art.  8. 


If  lost  must 
be  replaced. 


No  ezoufle  for 
abflcmceof 
lights  that 
they  were 
being 
trimmed. 

Misleading 
lights. 

Spare  lights. 


for  that  reason,  required  to  exhibit  the  riding  light  else- 
where (r). 

It  is  the  duty  of  a  ship  that  has  lost  her  lights  bj  bad 
weather  or  other  accident,  to  replace  them  as  soon  as  pos- 
sible. A  collision  caused  by  their  absence  will  be  held  to 
have  been  caused  by  her  fault  («). 

It  is  no  excuse  for  not  carrying  the  Begulation  lights 
that  they  were  being  trimmed,  or  that  they  went  out  by 
accident  (t). 

A  wrong  and  misleading  light  will  almost  certainly 
cause  the  ship  carrying  it  to  be  held  in  fault  if  a  collision 
occurs  (u). 

Notwithstanding  the  express  terms  of  the  Begulations, 
that  the  lights  shall  be  carried,  it  seems  that  a  ship  will 
not  necessarily  be  held  in  fault  for  a  collision  caused  by 
the  absence  of  lights,  or  by  improper  lights,  if  the  Regu- 
lation lights  have  been  destroyed,  and  there  are  no  spare 
ones  on  board.  The  point,  however,  has  not  been  expressly 
decided.  A  steamship  at  anchor,  with  her  mast-head  light 
up  instead  of  her  proper  riding  light,  was  held  free  from 
blame.  Her  riding  light  had  been  broken  shortly  before 
the  collision  in  a  previous  collision  for  which  she  was  not 
in  fault  (or). 

The  duty  to  equip  a  ship  with  fog-signals  before  sailing 
upon  a  voyage,  so  that  she  may  be  able  to  comply  with  a 
Begulation  that  is  enacted,  but  not  in  force,  when  she 


(r)  The  Michelimo  and  The  Laeea, 
Mitch.  Mar.  Beg.,  Mav  25,  1877. 
In  this  case  it  was  alleged  that 
there  existed  at  Bangoon  a  local 
rule  as  to  riding  lights  inconsistent 
with  the  general  Begulations. 

(«)  The  Saxonia  and  The  JEelipse, 
Liish.  410,  422 ;  The  Aurora  and 
The  Robert  Ingram,  ibid.  327 ;  The 
Gray  EagU,  1  Bissel,  476 ;  2  Bissel, 
26. 

(0  The  C,  M,  Palmer  and  The 
Zamax,  2  Asp.  Mar.  Law  Oas.  94 ; 
The  Flora  Maedonald  and  The  FaleS' 
tine,  Holt,  62 ;  The  Eclipse  and  The 


Saxonia^  tupra ;  The  Victoria^  3  W. 
Bob.  49 ;  The  Sylph,  2  Sp.  £.  &  A. 
76,  85. 

(m)  The  Seoiia  and  The  Berkehire^ 
7  Blatchf.  308  ;  14  Wall.  170  ;  I%# 
Rob  Roy,  3  W.  Bob.  190  ;  The  Mary 
Hounsell,  40  L.  T.  N.  S.  368. 

{x)  The  KJobenhavn,  2  Asp.  Mar. 
LawCas.  213;  but  see  7!^  Sylph,  2 
Sp.  E.  &  A.  76 ;  The  Rob  Roy,  3  W. 
Bob.  190 ;  The  CM.  Palmer,  2  Asp. 
Mar.  Law  Oas.  94 ;  The  Benares,  9 
P.  D.  16 ;  for  cases  of  ship's  lights 
going  out  and  misleading  the  other 
ship. 
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The  same       Art.  8. 


sails,  was  insisted  upon  in  a  recent  case  (^ 
rule  would  apply  to  ships'  lights. 

The  Eegulation  lights  must  not  be  obscured  in  any  way.  Obscuration 
A  flare-up  must  not  be  burnt  so  as  to  make  them  indLs-  ^  ^  * 
tinot  (z).  If  a  steamship  has  the  wind  aft,  so  as  to  blow 
her  smoke  ahead  and  thereby  obscure  her  lights,  it  is  her 
duty  to  slacken  and  not  go  at  full  speed  (a).  Where  a 
ship  carried  a  bright  Ught  in  her  cabin,  which  showed  on 
deck  and  obscured  her  side  lights,  and  the  other  ship 
alleged  that  she  mistook  it  for  a  riding  light,  the  former 
was  held  in  fault  for  the  collision  (b). 

The  fact  that  it  is  only  a  short  time  after  sunset,  and  fine  Lights  to  be 
and  clear  weather,  does  not  relieve  a  ship  from  the  obliga-  ^aS^. 
tion  to  carry  lights  (c).  Under  the  Admiralty  Begulations 
as  to  lights  it  was  held  that  "  it  is  not  to  be  said  that 
because  it  was  a  bright  night  it  was  not  necessary  to  obey 
the  Act  of  Parliament"  {d).  By  the  existing  Begulations 
(Art.  2)  vessels  are  expressly  required  to  carry  them  in  all 
weathers.  When,  on  account  of  bad  weather,  it  is  not 
possible  to  carry  them  fixed,  Art.  7  may  apply,  and  proper 
lights  must  be  exhibited  from  the  deck  {e). 

Special  lights  are  required  to  be  exhibited  by  dumb  Special  lights 
barges  and  dredgers  and  other  craft  in  the  river  Thames,  J^^^esf 
by  ships  at  anchor  in  the  Mersey  and  its  approaches,  by 
flats  and  vessels  without  masts  in  the  Mersey  (/),  by 
magazines  for  explosives  moored  in  the  Mersey  (^),  and  by 
vessels  at  anchor  and  dumb  craft  in  the  Humber,  Ouse,  and 
Trent  rivers.  Private  signal  lights  for  vessels  belonging 
to  the  same  owner,  and  flash  lights  (A)  for  drift-net  fishing- 


(y)  The  Love  Bird,  6  P.  D.  80. 
(«)  The  Sea  Nymph  of  Cftestcr, 
Holt,  34. 

(a)  The  Bona  and  TheAva,  2  Asp. 
Har.  Law  Cas.  182. 

(b)  The  Ida  and  The  Maty  Ida, 
Ad.  CJourt,  Feb.  5th,  1878. 

{e)  The  Emperor  and  The  Zephyr, 
Holt,  24. 

(rf)  The  City  of  London,  Swab. 


Ad.  245,  249. 

(e)  See  infra,  p.  331. 

(/)  For  the  Thames,  Mersey,  and 
other  local  Begulations  as  to  ughts, 
see  the  Appendiz,  infra, 

{a)  Under  14  &  15  Vict.  o.  67, 
and  46  &  47  Vict.  c.  184  (Local), 
see  London  Gkizette,  23ra  Dec. 
1883. 

(A)  36  &37Vict.  c.  85,  ss.  18— 21. 
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Arts. 


Consequenoes 
of  not  cany* 
in^  lights  to 
shipowner 
a  master. 


an< 


Art.  3i 

Lights  for 
steamships. 


boats  (i),  and  quarantine  (/)  lights — a  lantern  at  the  mast- 
head, or  in  case  of  plague  two  lanterns — are  also  enjoined 
by  statute  when  in  sight  of  other  ships  or  within  two 
leagues  of  the  United  Kingdom  {J).  Day  and  night 
signals  for  pilots,  and  for  vessels  in  distress,  are  provided  by 
36  &  37  Yict.  0.  83 ;  these  provisions  as  to  distress  signals 
are  also  embodied  in  the  Eegulations  of  1884  (Art.  27). 

In  America  coasting  and  inland  steamships  are  required 
to  carry  lights  other  than  those  described  in  Art.  2  {k). 
In  the  Suez  Canal  ships  not  under  way  exhibit  two 
lights  (/).  There  are  special  rules  as  to  lights  for  ships  in 
Swedish  waters  (w). 

A  master  or  owner  wilfully  neglecting  to  carry  lights  in 
accordance  with  the  Begulations  is  guilty  of  a  misde- 
meanour, and  punishable  with  a  fine  of  100/.  or  imprison- 
ment for  six  months  {n).  And  a  ship  proceeding  to  sea 
may  be  stopped,  if  she  is  not  properly  supplied  with  lights 
and  screens,  or  if  they  are  improperly  placed  (o) .  The  ship- 
owner, and  not  the  pilot,  is  responsible  for  proper  lights 
being  carried  (oo). 

Article  3. 

A  seagoing  steamshtj)  (p)  when  under  way  shall  can*!/ : — 

(a)  On  ar  in  front  of  the  fore-masty  at  a  height  abate  the 

hull  of  not  less  than  twenty  feet  ^  and  if  the  breadth  of  the  ship 

exceeds  twenty  feet^  then  at  a  height  above  the  hull  not  less 

than  such  breadth  (^),  a  bright  white  light  so  constructed  as 

Viot.  0.  92,  ss.  6,  12. 

{oo)  The  Uipon,  Ad.  Div.  2nd 
March,  1886. 

(p)  In  the  Begulations  of  1880 
this  article  began: — *'Sea-g^ing 
steamships,  when,"  &c. 

{q)  The  words  from  (a)  were  not 
in  Art.  3  of  the  Kules  of  1863,  which 
began  *<at  the  fore-mast  head'' ; 
see  The  Telegraph,  8  Moo.  P.  O.  0. 
167  ;  1  Sp.  E.  &  A.  427,  432.  The 
alteration  removes  a  diffioultj  in 
the  case  of  vessels  having  no  dis- 
tinguishable mast-head. 


t 


[%)  As  to  these,  see  Art.  10,  infra. 

Ij)  6  Geo.  IV.  c.  78,  ss.  8,  9. 
This  Act  appears  to  be  still  in 
force. 

{k)  Act  of  Congress  of  28th  Feb., 
1871,  0.  100;  Ths  Cwitinentdl,  14 
WaU.  345. 

{I)  See  App.,  p.  498,  infra, 

{m)  See  Nauti<^  Magazine,  1880, 
p.  591. 

(«)  26  &  26  Vict.  c.  63,  s.  27.  It 
is  said  that  lights  are  often  not 
carried  at  sea. 

(o)  26  &  26  Vict.  c.  63,  s.  30 ;  and 
flee,  as  to  fishing  craft,  46  ic  47 
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to  sJioic  an  uniform  and  unbroken  light  over  an  arc  of  the  Art.  8. 
horizon  of  twenty  points  of  the  compass ;  so  fixed  (r)  as  to 
throw  the  light  ten  points  on  each  side  of  the  shipy  m.,  from 
right  ahead  to  two  points  abaft  the  beam  on  either  side  ;  and 
of  such  a  character  as  to  be  visible  on  a  dark  nighty  with  a 
clear  atmosphere y  at  a  distance  of  at  least  five  miles. 

(b)  On  the  starboard  side  a  green  light  so  constructed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the  horizon 
of  ten  points  of  the  compasSy  so  fixed  as  to  throw  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  the  starboard  sidcy 
and  of  such  a  character  as  to  be  visible  on  a  dark  nighty  with 
a  clear  atmosphere^  at  a  distance  of  at  least  two  miles, 

(o)  On  tJie  port  side  a  red  light  so  constructed  a^  to  show 
an  uniform  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compasSy  so  fixed  as  to  throw  the  light  from  right 
ahead  to  two  points  abaft  the  beam  on  the  port  sidCy  and  of 
such  a  character  as  to  be  visible  on  a  dark  nighty  with  a  clear 
atmospherCy  at  a  distance  of  at  least  two  miles, 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  with 
inboard  sci^eens  projecting  at  least  three  feet  forward  from  the 
lighty  so  as  to  prevent  these  lights  from  being  seen  across  the 
bow. 

This  Article  corresponds  with  Art.  3  of  the  Regulations 
of  1863.  It  differs,  as  noted  above,  from  that  Article 
merely  verbally.  It  is  identical  with  Art.  3  of  the  Regu- 
lations of  1880.  Coloured  side  lights  were  first  required 
for  steamships  only  by  the  Admiralty  Rules  of  1st  May, 
1852,  made  under  the  powers  of  14  &  15  Vict.  c.  79.  In 
1858  they  were  first  required  to  be  carried  by  sailing 
ships. 

For  British  steam  trawlers  special  lights  are  provided 
by  Art.  10,  below. 

Every  ship  not  actually  brought  up  is  *' under  way"  "Under 
within  the  meaning  of  this  Article.    She  is  under  way  ^'^^' 

(>•)  In  the  Roles  of  1£63  thepe  words  urero  **  so  constructed." 


322 


THE  REGULATIONS. 


Art.  3. 


Lights  of  a 
ste^jnship  in 
tow. 


TheKeguIa- 
tioxiB  as  to  the 
fitting  of 


though  not  making  any  way  through  the  water  («)  if  her 
anchor  is  not  down.  A  ship  getting  her  anchor  is  "  under 
way  "  80  soon  as  she  cecLses  to  be  holden  by  and  under  the 
control  of  her  anchor  (^).  A  steam  tug  lying-to  under 
canvas  with  her  fires  banked  up  has  been  held  to  be  under 
way  (w) ;  and  a  sailing  ship  hove-to  (x). 

It  seems  to  have  been  held  by  Dr.  Lushington  that  a 
ship  dropping  or  dredging  with  her  anchor  stem  foremost 
with  the  tide  was  not  required  to  carry  side  lights  (y). 
But  such  a  vessel  would  seem  to  be  "  under  way  "  within 
the  meaning  of  Art.  3,  and,  it  is  submitted,  that  Article 
requires  her  to  carry  side  lights  (c).  Under  a  former  Act 
it  was  held  that  a  vessel  driving  about  the  sea  in  an  un- 
manageable state  was  "  imder  way,"  and  required  to  carry 
her  side  lights  (a).  Such  a  case  is  now  provided  for  by 
Art.  5. 

The  Eegulations  contain  no  special  provision  as  to  the 
lights  to  be  carried  by  a  steamship  when  in  tow  of  another 
vessel.  In  a  case  where  a  steamship,  with  her  engines 
broken  down,  while  in  tow  carried  her  usual  side  lights, 
and  no  mast-head  light,  it  does  not  appear  to  have  been 
suggested  that  she  was  carrying  improper  lights  (J). 

It  seems  that  a  bright  light  carried  elsewhere  than  in  the 
position  described  in  Art.  3  is  not  in  accordance  with  the 


(«)  Of.  the  concluding  paragraph 
of  Art.  5. 

(0  The  Eak  and  The  Gitatuiy  L. 
B.  2  A.  &  E.  350.  As  to  trawlers 
at  work,  and  ships  hove-to,  see 
Arts.  6  and  10. 

(u)  The  Jennie  S,  Barker^  3  Asp. 
Mar.  Law  Gas.  42 ;  and  it  has  been 
so  held  in  America :  The  Sunnytide^ 
1  Otto,  208.  See,  however,  The 
JSehetiaj  3  Asp.  Mar.  Law  Cas.  43 
(note),  where  it  seems  to  have  been 
held  that  the  tug  was  not  under 
way;  but  the  facts  are  not  clear, 
and  the  case  was  not  followed  in 
The  Jennie  S.  Barker, 

{z)  The  Pennsylvania f  3  Mar.  Law 
Cas.  977  ;  19  "Wall.  126  ;  The  Zon- 


don.  Swab.  248  ;  and  see  7!%^ /am«f , 
Swab.  65 ;  The  Itoealie,  5  F.  D.  245 ; 
infra,  p.  366. 

(y)  See  The  Smyrna,  mentioned 
by  Dr.  Deane,  arguendo  in  Tha 
George  Arkle,  Lush.  382,  386,  as  to 
the  meaning  of  "  under  waj ;  "  see 
also  Art.  6. 

(z)  This  question  was  raised,  but 
not  decided,  in  The  HoUandia  and 
The  John  Ormaton,  Ad.  Ct.  April 
25th— 27th,  1884.  This  case  is 
under  appeal. 

(a)  The  George  Arkle,  ubi  supra, 
decided  under  17  &  18  Vict,  c  104. 

(h)  The  American  and  The  Syria, 
L.  R.  4  A.  &  E.  226 ;  on  app.  L. 
R.  6  P.  C.  127. 
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law,  although  the  light  is  visible  in  the  required  directions,       Art.  3. 
and  is  in  other  respects  sufficient  (c).    The  side  lights  must  ships'  lights 
be  so  fixed  that  their  range  is  such  as  is  described  in  the  must  be 
Article.     If  thej  ore  liable  to  be  obscured  by  the  sails,  obeerved. 
rigging,  or  other  part  of  the  ship,  it  would  be  held  that 
the  Regulations  ore  not  complied  with  (d).    With  regard 
to  the  necessity  of  a  strict  observance  of  the  Begulations 
as  to  lights,  Lord  Chelmsford  said  (e) :  '^  It  is  not  advisable 
to  allow  these  important  Regulations  to  be  satisfied  by 
equivalents,  or  by  anything  else  than  a  close  and  literal 
adherence  to  what  they  prescribe." 

Minute  instructions  are  issued  by  the  Board  of  Trade  Board  of 
to  their  surveyors  with  regard  to  the  fixing  and  construe-  etructions  as 
tion  of  ships'  lights.    These  instructions  have  not  the  to^ips' 
force  of  law,  so  that  a  ship  should  be  held  in  fault  for  a 
collision  merely  because  her  lights  are  not  fitted  in  accord- 
ance with  them  (/). 

A  ship  whose  side  lights  were  fixed  on  the  top  of  a  galley, 
or  deck  house,  seven  feet  high  and  six  feet  broad,  so  that 
each  light  was  seven  feet  inboard  from  the  ship's  side,  was 
held  not  to  be  in  fault,  the  lights  being  properly  screened 
and  visible  in  the  required  directions  {g). 

Although  the  requirements  of  Art.  3  are  not  exactly  Slight  in- 
complied  with,  the  ship  guilty  of  the  infringement  will  not  ^^^Sa- 
be  held  to  be  in  fault  for  a  collision  that  could  not  possibly  tions  may  be 
have  been  caused  by  the  infringement  of  the  law.    In  The 
Fanny  M.  Camll{h)  it  was  held  that  the  lights  of  the 


(c)  Upon  the  Begalations  of  1863 
the  law  officers  of  the  Grown  ad- 
Tised  to  this  effect :  see  Pari.  Pap. 
No.  353  of  1874. 

{d)  The  Tirzah,  4  P.  D.  33 ;  The 
Magnet ;  The  Duke  of  Sutherland; 
The  Fanny  M,  Carvill,  L.  R.  4  A. 
&  E.  417 ;  The  Fanny  M.  Carvill 
(on  app.},  2  Asp.  Mar.  Law  Gas. 
665. 

(e)  The  Emperor  and  The  Lady  of 
the  Lake,  Holt,  37. 


(/)  The  Magnet ;  The  Duke  of 
Sutherland;  The  Fanny  M,  Carvill, 
ubi  supra.  See  also  observations  of 
Dr.  Lushington  in  The  Samphire  y. 
The  Fanny  Beck,  Holt,  193,  as  to 
the  value  of  the  opinion  of  the 
Board  of  Trade  npon  ships*  lights. 

{jg)  The  City  of  Carlisle,  2  Mar. 
Law  Gas.  O.  S.  91. 

(/>)  L.B.4A.  &E.  417;  on  app. 
2  Anp.  Mar.  Law  Gas.  565. 
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Art  8.  other  ship  not  having  in  fact  been  seen  across  her  bow,  she 
was  not  in  fault  for  the  collision.  And  in  The  Duke  of 
Sutherland  {i)  one  of  two  ships  in  collision  was  held  not  to 
be  in  fault,  although  her  side  lights  were  partially  ob- 
scured, the  obscuration  not  being  such  as  would  have  pre- 
vented the  other  from  seeing  the  former  in  time  to  avoid 
her  if  she  had  exercised  proper  skill. 

Previous  to  the  enactment  of  36  &  37  Vict.  o.  85,  s.  17, 
a  sailing  ship  was  held  not  to  be  in  fault,  even  upon  the 
assumption  that  her  side  lights  were  so  fixed  in  the  mizen 
rigging  that  they  were  not  visible  in  the  directions  required 
by  the  Regulations,  it  being  proved  that  the  other  vessel, 
a  steamship,  might,  by  slackening  her  speed  and  using 
proper  care,  have  avoided  her,  notwithstanding  the  sug- 
gested insufficiency  of  her  side  lights  (Jc),  And  in  another 
case(/),  where  the  screens  of  one  ship  were  only  a  foot  in 
length,  and  the  side  lights  could  be  seen  across  the  bow,  it 
was  held  that  she  could  recover  agadnst  the  other  ship  for 
a  collision,  it  being  proved  that  the  lights  were  not  in  fact 
seen  across  the  bow.  Under  the  existing  law,  however, 
any  infringement  of  the  Begulations  as  to  lights  which 
might  by  possibility  have  contributed  to  the  collision,  would 
be  held  to  be  negligence  contributing  to  the  collision  {m). 

Where  the  side  lights  were  fixed  to  the  pawl  bitts,  and 
the  other  ship  alleged  that  she  could  not  see  them,  it  was 
held  that  the  ship  so  carrying  them  was  in  fault  for  the 
collision  {n).  A  ship  having  in  tow  a  pilot  boat,  which 
carried  a  mast-head  light  and  no  side  lights,  was  held  in 
fault  (p).  So  where  a  steam  tug  carried  her  mast-head 
and  side  lights  in  a  line,  lashed  to  a  bar  placed  on  the  top 
of  a  cook  house  on  deck,  four  feet  high  and  five  wide,  it 

(i)  L.  R.  4  A.  &  E.  417.  Dunelm,  9  P.  D.  164  ;  seo  «(pr«, 

\k)  The  Bougainville  y.  The  Jas,  pp.  41,  seq, 
C.  Stevenson,  L.  R.  5  P.  C.  316.  («)  The  Xew  Ed  v.  The  Guttat,  I 

(l)  The  Emperor  y.  The  Lidy  of  Mar.  Law  Cae.  O.  S.  407. 
the  Lake,  Holt,  37,  202.  (o)  TJie  Manj  Hounsell,  40  L.  T. 

(,n)  The  Tlrzah,  4  P.  D.  33  ;  The  N.  S.  368. 
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was  held  (in  Ireland)  that  they  were  improperly  placed,       Art.  8. 
and  that  the  tug  was  in  fault  for  a  collision  which  occurred  ~~"^~-~^ 
in  consequence  (p). 

It  is  not  clear  why  Art.  3  applies,  in  terms,  to  sea-going  "Sea-going" 
i^ps  only(^).  The  following  Articles  as  to  tugs  and 
sailing  ships  appear  to  be  applicable  to  all  ships,  whether 
sea-going  or  not.  It  would  probably  be  held  that  it  is  the 
duty  of  every  vessel  propelled  by  steam,  whether  sea-going 
or  not,  to  carry  lights  in  accordance  with  the  Begulations. 
In  an  Irish  case  it  was  said  by  the  Court  that,  the  collision 
having  occurred  at  sea,  there  could  be  no  question  as  to  the 
duty  of  one  of  the  vessels  (a  tug)  to  carry  the  Eegulation 
lights  of  1863  (r). 

It  is  not  clear  whether  the  distance  at  which  the  lights 
are  to  be  visible  is  stated  in  statute  or  nautical  miles.  In 
the  French  Begulations  the  distance  is  given  as  deux 
milks. 

The  power  of  ordering  inspection  of  a  ship's  lights,  alleged 
to  be  deficient,  given  to  the  judge  of  the  Admiralty  Court 
by  statute  (s),  was  exercised  by  Sir  E.  Phillimore  in  The 
Magnet  {f).  The  Trinity  Masters  having  inspected  them 
and  found  them  visible  for  less  than  two  miles,  the  ship 
was  held  in  fault  under  the  statute  (u). 

Aeticlk  4. 
A  stcam-sMp  tchen  towing  another  ship  shallj  in  addition  to       Art.  4. 


her  side  lightSj  carry  tico  bright  white  lights  in  a  vertical  line^  Lights  for 
one  over  t/ie  other,  not  less  than  three  feet  apart,  so  as  to  dis-  steap-ai^jps 

towing  otlier 

tinguish  her  from  other  steam-shtps.    Each  of  these  lights  ehipe. 
shall  be  of  the  same  cofistrtiction  and  character^  and  shall  be 

(p)  The  Louisa  and  The  City  of  7  Bened.  196. 
TarU,  Holt,  15.  (r)  The  Louisa  and   The  City  qf 

(q)  The  corresponding  B^golation  Paris y  itbi  st4pra» 
in  the  American  Act  of  Congress  {»)  24  Vict.  c.  10,  s.  18. 

applies  to  '* allsteam  vessels :  *'  see  (t)  L.  R^  4  A.  &  E.  417. 

The  U.  S,  Grant  and  The  Tally  Eo,  (u)  36  &  37  Vict.  c.  86,  s.  17. 
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Art.  4.       carried  in  the  same  position  as  the  tchite  light  which  other 
'  steam^ships  are  required  to  can*y. 

This  Article  differs  verbally  only  from  Art.  4  of  the 
Begulations  of   1863,  except  in  the  provision  as  to  the 
distance  between  the  lights,  which  is  new.    It  is  identical 
with  Art.  4  of  the  Eegulations  of  1880. 
Object  of  The  distinguishing  lights  required  to  be  carried  by  a  tug 

ffmshiM*^"    ^'^^  "  ^^^  *^®  purpose  of  warning  all  approaching  vessels 
Sgi^te*  that  she  is  not  in  all  respects  mistress  of   her  move- 

ments" {x)y  and  to  show  that  she  is  encumbered.  There 
is  no  provision  in  the  Begulations  as  to  distinguishing 
lights  for  a  sailing  ship  towing  another  ship,  or  for  a 
steamship  in  tow. 

Article  5. 

Art.  5  (a.)  A  ship,  whether  a  steam-ship  or  a  sailing-ship,  which 

Iterations  /''^^'^  ^^V  (^ddent  is  not  under  command,  shall  at  night  carry^ 

of  1884).  in  the  same  j^osition  as  the  white  light  which  steam-ships  are 

Signals  for  required  to  carry,  and,  if  a  steam-ship,  in  place  of  that  light, 

ahips  not  ^^^^^  ^^^  lights  in  globular  lanterns,  each  not  less  than  ten 

under  com-  "^  ^  ' 

mand  and        inches  in  diameter,  in  a  vertical  line,  one  over  the  other,  not 
^^rap  j^^^  ^^^^  three  feet  apart,  and  of  such  a  character  as  to  be 

visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of 
at  least  tico  miles ;  and  shall  by  day  carry  in  a  vertical  lifie, 
one  over  the  other,  not  less  than  three  feet  apart,  in  front  of 
but  not  lower  than  her  fore-mast  head,  three  black  balls  or 
shapes,  each  two  feet  in  diameter*. 

(b.)  A  shipj  whether  a  steam^ship  or  a  sailing-ship,  cm* 
ployed  in  laying  or  in  picking-iip  a  telegraph  cable,  shall  at 
night  carry  in  the  same  position  as  the  white  light  which 
steam-ships  are  required  to  carry,  and,  if  a  steam- ship,  in  place 
of  that  light,  three  lights  in  globular  lanterns,  each  not  less 
than  ten  inches  in  diameter,  in  a  vertical  line  over  one  another j 

(«)  The  American  and  The  Sjfria,  L.  R.  6  P.  C.  127,  131. 
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fiot  less  than  six  feet  apart;  the  highest  and  lowest  of  these       Art  5. 

lights  s/iall  be  redj  and  tlie  middle  light  shall  he  tchitey  and 

thet/  shall  be  of  such  a  character  that  the  red  lights  sliall  be 

risible  at  the  same  distance  as  the  tchite  light.    By  day  she 

shall  carry  in  a  vertical  linCy  one  over  the  other ^  not  less  than 

six  feet  aparty  in  front  of  but  not  lower  t/ian  her  fore-mast 

heady  three  shapes  not  less  than  two  feet  in  diameter y  of  which 

the  top  and  bottom  shall  be  globular  in  shape  and  red  in  colouVy 

and  the  middle  one  diamond  in  shape  and  white. 

(c.)  The  ships  referred  to  in  this  Articky  when  not  making 
any  way  through  the  watery  shall  not  carry  the  side  lightsy  but 
when  making  way  shall  carry  them. 

(d.)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  ships  as  signals  that  the  ship 
showing  them  is  not  under  commandy  and  cannot  therefore  get 
out  of  the  way.  The  signals  to  be  made  by  ships  in  distress 
and  requiring  assistance  are  contained  in  Article  27. 

This  Article  at  present  (March,  1885)  applies  only  to 
British  and  certain  foreign  ships  and  boats  (y).  The 
corresponding  Article  (Art.  5)  of  the  Eegnlations  of  1880, 
applying  to  other  ships,  is  as  follows : — 

Article  5. 

A  shipy  whether  a  steam-ship  or  a  sailing-shipy  when  em*       Art.  5 
ployed  either  in  laying  or  in  picking-up  a  telegraph  cabky  or    -dJ^]^ 
which  from  any  accident  is  not  under  commandy  shall  at  night      of  1880). 
carry  in  the  same  position  as  the  white  light  which  steam-ships 
are  required  to  carry y  andy  if  a  steam-ship^  in  place  of  that 
lighty  three  red  lights  in  globular  lanternSy  each  not  less  than 
ten  inches  in  diameter y  in  a  vertical  linCy  one  over  the  other y  not 
less  than  three  feet  apart;  and  shall  by  day  carry  in  a  vertical 
lincy  one  over  the  other y  not  less  than  three  feet  aparty  in  front 
of  but  not  lower  than  her  fore-mast  heady  three  black  balls  or 
sliapcSy  each  two  feet  in  diameter. 

{}/)  See  iupra^  p.  314* 
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Art.  5.  These  shapes  and  lights  are  to  be  taken  by  approaching  ships 

as  signals  that  the  ship  ming  them  is  not  under  command^  and 
cannot  J  therefore^  get  out  of  the  tcay. 

The  above  shipSy  when  not  making  any  way  through  the 
icater^  shall  not  carry  the  side  lights,  but  when  making  way 
shall  carry  them. 

The  Eegulations  of  1863  contained  no  Article  oorre- 
eponding  to  this  Article  (Art.  5)  of  the  Eegulations  of 
1880  and  of  1884.  Under  the  existing  law  it  seems  that 
it  is  necessary  for  a  vessel  to  be  always  provided  with  these 
globular  red  lights  and  signal  balls.  If  she  fails  to 
exhibit  them  when  not  under  command  through  any  acci- 
dent, and  a  collision  occurs,  she  will  probably  be  held  to 
have  infringed  the  Regulations ;  and,  coming  within  the 
penalty  of  36  &  37  Vict.  c.  85,  s.  17,  she  will  probably  be 
held  in  fault  for  the  collision. 

It  is  not  clear  what  the  effect  of  the  words  "  through 
any  accident "  may  be.  Whether  a  ship  hove-to  through 
stress  of  weather,  or  for  any  other  reason,  would  be  re- 
quired to  exhibit  the  lights  or  balls  of  Art.  5  seems 
doubtful.  A  vessel  in  such  a  condition  is  seldom  ''  under 
command,"  but  it  cannot  have  been  the  intention  of  the 
Legislature  that  every  time  a  ship  is  hove-to  she  should 
shift  her  lights. 

So  if  a  vessel  is  taken  aback,  or  gathers  stemway  when 
in  stays,  she  would  probably  be  held  not  to  be  "  out  of 
command  "  within  the  meaning  of  Art.  5  (s). 

A  ship  which  from  any  accident  is  not  under  command 
is  required  to  exhibit  her  side  lights,  as  well  as  the  red 
lights  or  balls,  when  "  not  making  any  way  through  the 
water,"  and  not  otherwise.  "  Making  way  through  the 
water"  is  here  clearly  distinguished  from  the  "under 
way"  of  Art.  3  and  Art.  6,  which  expression  may  de- 

(r)  See  77/r  Arahy  Maidy  before  the  "Wreck  CommiaBioner,  Times  news- 
paper,  16th  December,  1880. 
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scribe  a  ship  not  making  way  through  the  water,  provided  Art  6. 
her  anchor  is  not  down,  and  holdijig  (a).  The  object  of 
the  direction  of  Art.  5,  that  a  ship  not  under  command 
shall  cany  side  lights  when  making  way  through  the 
water,  appears  to  be  to  indicate  to  other  ships  the  direction 
of  her  head,  and,  approximately,  her  course.  If  this  be 
the  intention  of  the  Article,  it  is  not  clear  whether  a  steam- 
ship with  her  engines  disabled,  driving  rapidly  to  leeward, 
and  making  little  or  no  headway,  is  required  to  carry  her 
side  lights.  It  seems  that  she  must  carry  them,  though 
they  are  likely  to  mislead  other  ships. 

It  will  be  observed  that  Art.  5  does  not  in  terms  exclude 
the  operation  of  the  "  meeting  "  or  "  crossing  "  rules  in  the 
case  of  two  ships  approaching  each  other  with  risk  of  col- 
lision. It  is  not  clear  that  a  vessel  carrying  the  red  lights 
or  balls  is  free  from  all  obligation  to  comply  with  the 
steering  and  sailing  rules,  if  she  is  able  to  do  so.  The 
direction  to  carry  side  lights,  when  she  has  way  through 
the  water,  appears  to  assume  that  a  ship  may  be  at  once 
*^  not  under  command,"  and  able,  at  least  to  some  extent, 
to  obey  her  helm. 

A  vessel  parted  from  her  anchors,  drove  over  Cardiff 
sands  in  a  gale  of  wind,  and  injured  her  rudder  so  as  to 
become  unmanageable.  Whilst  in  this  condition  she  came 
into  collision  with  a  vessel  to  leeward.  It  was  held  that 
there  wa£  no  statutory  presumption  of  fault  on  account  of 
her  not  carrying  the  red  lights.  The  importance  of  this 
decision  is,  however,  lessened  by  the  findings  that  the  cir- 
cumstances of  the  case  made  a  departure  from  the  Begula- 
tions  necessary ;  that  the  collision  was  in  fact  inevitable ; 
and  further,  that  the  absence  of  the  red  lights  could  not, 
by  possibility,  have  contributed  to  it  (6). 

Art.  5  has  no  application  to  ships  at  anchor.  Perhaps 
it  would  apply  to  a  ship  ashore  in  a  fair- way  (c). 

(a)  See  it^fra,  p.  333.  (r)  Cf.    The    Elizabeth  and    The 

(h)  The  Huckhurst,  6  P.  D.  152.        Jdaiia,  3  Mar.  LawCas.  O.  S.  346  ; 

The  IndMtrie,  L.  R.  3  A.  &£.  8034 
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"way:  ' 
meaning  of 
the  tenn. 


Article  6. 

Art.  6.  A  sailing's/iip  under  wat/y  or  being  toicedj  shall  carry  the 

Liffhts  for       ^^^''^  lights  as  arc  j^rovidcd  by  Article  3  for  a  steam-ship  under 
BaUing-Bhips.  ^p^y^  ^,YA  the  exception  of  the  tchite  liyht,  which  she  shall  never 
carry. 

This  Article  is  identical  with  Article  5  of  the  Begula- 
tions  of  1863,  and  Article  6  of  the  Regulations  of  1880. 
"  Under  There  seems  to  be  no  doubt  that  a  ship  hove-to  is  under 

way  within  the  meaning  of  Article  6.  It  was  so  held 
imder  the  Begulations  of  1863  (d) ;  and  a  ship  hoYe-to 
comes  under  the  steering  and  sailing  rules  (e) ;  under  a 
former  Act  there  were  decisions  to  the  same  effect  (/). 

There  was  doubt  whether  trawlers  at  work  were  under 
way  within  the  Eegulations  of  1863  (g) ;  it  has  lately 
been  decided  that  they  were  (h).  This  decision  is  of  im- 
portance as  regards  trawlers  not  coming  imder  Art.  10 
(see  infra y  p.  335).  It  is  believed  that  the  practice  is  for 
trawlers  at  work  to  carry  a  white  light  at  the  mast-head, 
and  no  side  lights.  Art.  10  of  the  Eegulations  of  1880 
provided  that  trawlers  at  work  should  carry  their  side 
lights ;  but  the  supposed  alteration  in  the  law  met  with 
opposition  on  the  part  of  the  fishermen,  and  the  operation 
of  the  obnoxious  Article  was  for  some  time  suspended  by 
Orders  in  Council  (see  infra y  p.  342). 

A  vessel  coming  to  an  anchor  while  hauling  down  her 
jibs,  and  having  little  or  no  way  on  her,  was  carrying  her 
side  lights ;  it  does  not  appear  that  she  was  wrong  in  doing 
so  {{). 


{d)  Tfte  Petwsylvauia,  3  Mar.  Law 
Gas.  O.  S.  477 ;  and  the  Supreme 
Court  of  the  U.  S.  came  to  the 
same  decision  upon  the  same  facts : 
The  Penmyhania,  19  WaU.  126. 

{e)  TJie  Rosalie,  6  P.  B.  246; 
iw/rrt,  p.  366. 

m  The  City  of  London,  Swa.  246 ; 
The  JameSf  ibid*  66.  The  words  of 
the  Begulation  under  which  these 
cases  weredeoided  aro '  *  under  sail. '  * 
See  Swab.  App.  1,  for  these  rules. 


The  same  words,  "under  sail/' 
occur  in  the  rules  made  under  17  & 
18  Vict.  0.  104,  s.  296. 

(^)  See  Tfie  Robert  and  Ann  and 
The  Lloyds,  Holt,  66 ;  The  Edith, 
Ir.  Hep.  10  Eq.  346  ;  The  English* 
3  P.  r>.  18. 

The  Bunelm,  9  P.  IK  164; 
p.  342. 
(t)  The  Adriatic,   8  Asp.  Mar. 
Law  Cas.  16. 


man^ 
v{fra, 
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It  has  been  held  that  where  a  vessel  parted  from  her       Art.  6. 
anchors  and  drove  over  a  sand  in  an  unmanageable  state, 
owing  to  her  rudder  being  disabled,  it  would  have  been 
wrong  for  her  to  have  exhibited  her  side  lights  {J). 

Article  7. 
Whenever y  as  in  the  case  of  small  vessels  during  bad  weather ^       Art.  7.     * 


the  green  and  red  side  lights  cannot  be  fixedy  these  lights  shall  Special  lights 

be  kept  on  deck  on  their  respective  sides  of  the  vessel^  ready  for  ^^^^ 

use;  and  shall^  on  tlie  approach  of  or  to  other  vessels^  be 

exhibited  on  their  respective  sides  in  sufficient  time  to  prevent 

collision^  in  such  manner  as  to  make  them  most  visible^  and  so 

that  the  green  light  shall  not  be  seen  on  the  port  side,  nor  the 

red  light  on  the  starboard  side.     To  make  the  use  of  these 

portable  lights  more  certain  and  east/,  the  lanterns  containing 

them  s/iall  each  be  painted  outside  tcith  the  colour  of  the  light 

they  respectively  contain  and  shall  be  2)rovided  tcith  proper 

screens. 

This  Article  is  almost  identical  with  Article  6  of  the 
Begulations  of  1863,  and  is  the  same  as  Article  7  of  the 
Begulations  of  1880. 

It  is  not  easy  to  see  to  what  vessels  the  Article  has  any  what  TeeselB 
application.     Art.  10  provides  for  boats,  and  there  are  few  ^J  ^J^ 
craft  other  than  boats  in  which  side  lights  '^  cannot  be  lights  on 
fixed  "  and  carried,  even  in  the  worst  weather,  if  properly 
fitted.    It  was  assumed  in  a  case  in  Ireland  that  a  full 
decked  trawler  of  41  tons  cannot  conveniently  work  her 
trawl  with  side  lights  fixed,  and  that  such  a  vessel  may 
cany  them  on  deck,  even  in  fine  weather  and  when  not  at 
work  (Xr).    This  can  scarcely  have  been  the  intention  of  the 
framers  of  Art.  7, 

If  a  vessel  seeks  to  excuse  herself  for  not  having  her 
side  lights  fixed  in  their  proper  place,  and  to  bring  herself 

(J)  The  Buekhurstf  6  P.  D.  152.  (*)  The  Margaret  and  The  Tueear^ 

Holt,  44. 
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Art  7.  within  Art.  7,  the  burden  is  on  her  to  prove  that  the  lights 
could  not  with  safety  be  carried  fixed.  In  the  case  of  a 
brig  of  255  tons  (/),  and  in  another  case  of  a  yessel  of  239 
tons  (m),  the  Court  appears  to  have  doubted  whether  it  was 
practicable  in  bad  weather  to  carry  them  fixed  in  the  usual 
places.  It  is  submitted  that  such  vessels  would  not  come 
within  the  operation  of  Art.  7. 


Article  8. 
Art.  8.  A  ship,  whether  a  steam-ship  or  a  sailing-shipy  ichen  at 


Riding  lights.  d^choTy  shall  carry,  where  it  can  best  be  seen,  but  at  a  height 
not  exceeding  twenty  feet  above  the  hull,  a  white  light  in  a 
globular  lantern  of  not  less  than  eight  inches  in  diameter,  and 
so  constructed  as  to  show  a  clear  uniform  and  unbroken  light 
visible  all  round  the  horizon,  at  a  distance  of  at  least  one  mile. 

This  Article  corresponds  with  Art.  7  of  the  Eegulations 
of  1863.  The  wording  is  slightly  different,  but  the  only 
alteration  of  consequence  is  that  the  present  Art.  8 
applies  to  ships  at  anchor  anywhere,  while  the  corre« 
spending  Article  of  the  former  rules  applied  only  to 
ships  brought  up  in  a  roadstead  or  fairway.  The  Artide 
is  identical  with  Art.  8  of  the  Eegulations  of  18S0. 

In  T/ie  Saxonia  («)  it  was  said  by  Dr.  Lushington  that 
by  the  general  law  of  the  sea  a  vessel  at  anchor,  or  a  fishing 
boat  at  work,  is  bound  to  carry  a  light  so  as  to  enable 
other  vessels,  whose  duty  it  is  to  avoid  her,  to  have  the 
opportunity  of  doing  so.  But  there  were  decisions  that 
by  the  maritime  law  a  ship  under  way  is  not  always  bound 
to  carry  a  light  (o).  A  riding  light  was  first  required  by 
law  in  the  year  1852  (p). 

(/)  The  Livingstone,  Swab.  Adm.  lo)  See  iupra^  p.  315,  note(/). 

619  ;  see  also  The  Callaj  ibid.  466.  (p)  Under  the  Admiralty  rules  of 

(m)  The  Tirzah^  4  P.  D.  33.  Uiat  date,  made  under  17  &  18  Viet 

(n)  Lush.  410.  c.  79. 
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As  observed  elsewhere  (^),  ^^at  anchor ''is  opposed  to  Art.  8. 
"  under  way."  There  is  no  express  decision  upon  the  "At anchor": 
point,  but  it  is  submitted  that  every  vessel  fast  to  an  object  njeaning  of 
which  is  itself  fast  to  the  ground  is  ^'  at  anchor/'  and  is 
required  to  exhibit  the  white  light.  Thus  a  vessel  riding 
to  a  buoy,  or  alongside  another  vessel,  or  moored  alongside 
a  quay,  or  fast  to  a  dolphin  or  any  other  object  on  the 
shore,  or  a  fishing  boat  with  her  killick  on  the  groimd, 
would,  it  seems,  all  be  "  at  anchor  "  within  the  meaning  of 
Art.  8.  "  Being  at  anchor  is  a  nautical  phrase  which 
everybody  understands.  It  is  not  necessary  that  an  anchor 
should  be  down;  for  instance,  a  vessel  made  fast  to 
moorings  has  no  anchor  of  her  own,  and  those  moorings 
may  not  be  fastened  by  an  anchor  but  by  something  else 
equivalent  to  an  anchor,  yet  every  one  would  say  she  was 
at  anchor ;  or  fishing  boats — ^I  have  known  fishing  boats 
brought  up  by  dropping  overboard  an  exceedingly  heavy 
stone.  They  were  at  anchor,  though  not  attached  to  an 
anchor  "  (r). 

A  riding  light  should  not  be  placed  where  it  is  obscured  Biding  light 
in  any  direction  by  masts,  spars,  sails  or  rigging.  It  is  SScn^. 
assumed  that  vessels  at  anchor  are  stationary  (a),  or  nearly 
so ;  ships,  therefore,  when  at  anchor,  must  not  be  allowed 
to  sheer  about  more  than  can  be  avoided.  A  vessel  ashore 
in  a  situation  where  other  ships  may  run  into  her,  although 
probably  she  does  not  come  within  the  terms  of  Art.  8, 
is  required  to  exhibit  a  light  to  warn  other  ships  of  her 
position  (t). 

In  America  it  has  been  held  that  a  ship  moored  to  a  Ship  moored 
wharf  out  of  the  regular  track  of  ships  is  not  required  to  ex-      » '^  *  • 
hibit  a  light  (t/) .  But  a  tug  moored  to  a  boom  anchored  in  a 
fair- way  was  held  in  fault  for  having  no  riding  light  up  (a?). 

h)  See  wpra,ja,  329.  E.   303  ;    Kid9(m  v.  McArthur,   5 

\r)  Ver  Brett,  M.R.,  The  Dunelm,  Sees.  Gas.  4th  series,  936. 

9  P.  D.  16 1,  171.  («)  Culbertton  v.  Shaic,  18  How. 

(«)  TheEak  and  The  Gitana,  L.  584;  TA*  C/w/iteiSVa/^,  3  WaU.310. 

R.  2  A.  &  E.  350.  U)  The  Willard  SauUbury,  cited 

(0   The  Lrhistrie,  L.  R.   3  A.  &  1  Tars,  on  Ship.,  ed.  1869,  664. 
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^^'^'  As  to  special  riding  lights  for  ships  in  the  Mersey, 

Special  riding  the  Hamher,  dredgers  in  the  Thames,  and  ships  moored 
"^  ^'  in  the  Suez  Canal,  see  the  Appendix. 

Fishing  vessels  and  open  boats  when  at  anchor  are 
required  by  Art.  10  {in/t*aj  p.  336)  to  exhibit  a  white  light, 
visible  at  least  one  mile. 


Article  9. 
Art.  9.  Ajnlot  vessel,  when  engaged  on  her  station  on  pilotage  dttft/. 


Lights  for  *^^^^  ^^^^  earn/  the  lights  required  fo^*  ot/ier  vessels,  but  shall 
pilot  vessels,  carry  a  white  light  at  the  mast-heady  visible  all  round  the 
horizon,  and  shall  also  exhibit  a  flare-up  light,  or  flare-up 
lights,  at  short  intervals,  which  shall  never  exceed  fifteen 
minutes.  A  pilot  vessel,  when  not  engaged  on  her  statiofi  on 
pilotage  duty,  shall  carry  lights  similar  to  those  of  other 
ships. 

This  Article  is  identical  with  Art.  9  of  the  Regulations  of 
1880.  There  are  considerable  differences  between  it  and  the 
corresponding  Article  (8)  of  the  Regulations  of  1863.  Under 
these  Regulations  questions  frequently  arose  as  to  the 
proper  lights  to  be  carried  by  pilot  boats,  when  not  serving 
vessels  (y).  The  present  Regulations  will  apply  to  steam, 
as  well  as  sailing,  pilot  boats,  should  steam  pilot  boats  be 
introduced.  It  has  been  held  that  a  pilot  boat  in  tow  of 
another  ship  must  not  carry  her  mast-head  light  (z) .  A  boat 
with  pilots  on  board,  and  serving  ships,  would  seem  to  be 
a  pilot  vessel  within  the  scope  of  Art.  9,  whether  the  pilots 
were  licensed  pilots  or  not  (z). 

It  is  submitted  that  a  pilot  vessel  is  on  her  station  on 
pilotage  duty  within  the  meaning  of  this  Article,  and 
required  to  carry  the  white  mast-head  light  alone,  not  only 

(y)  The  Wanata,  4  Bened.  310;       1879. 
5  Otto,  600;  TheEdmhttrgJi,  before  (c)  The  Mary  ffotottell,  4  P.  D. 

the  Wreck  Commissioner,  March,      204  ;  40  L.  T.  N.  S.  368. 
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whilst  actually  engaged  in  putting  a  pilot  on  board  a  shipy       Art.  0. 
but  whilst  she  is  cruising  on  her  station  either  for  the  pur- 
pose  of  supplying  pilots  or  taking  them  out  of  ships  (a). 

It  has  been  held  in  America  that  a  vessel  running  down 
a  pilot  boat  from  which  she  was  taking  a  pilot  was  in 
fault,  although  the  pilot  boat  was  not  carrying  her  proper 
light  (J). 

Article  10. 

Open  boats  and  fishing  vessels  of  less  than  twenty  tons  net  Art.  10. 
registered  tonnagcy  when  under  fmy,  and  when  not  liaving  their 
netSy  trawls,  dredges,  or  lines  in  the  water,  shall  not  be  obliged 
to  carry  the  coloured  side  lights;  but  every  stich  boat  and 
vessel  shall,  in  lieu  thereof,  have  ready  at  hand  a  lantern  with 
a  green  glass  on  the  one  side  and  a  red  glass  on  the  other  sidcj 
and  on  approaMng  to  or  being  approached  by  another  vessel 
such  lantern  shall  be  exhibited  in  sufficient  time  to  prevent 
collision,  so  that  the  green  light  shall  not  be  seen  on  the  port 
side  nor  the  red  light  on  the  starboard  side. 

The  following  portion  of  this  Article  applies  only  to  fishing 
vessels  and  boats  when  in  the  sea  off  the  coast  ofUiirope  lying 
north  of  Cape  Finisterre : — 

(a.)  All  fishing  vessels  and  fishing  boats  of  twenty  tons  net 
registered  tonnage  or  upwards,  when  under  way  and  when  not 
required  by  the  following  Regulatiom  in  this  Article  to  carry 
and  show  the  lights  therein  named,  shall  carry  and  show  the 
same  lights  as  other  vessels  under  way. 

(b.)  All  vessels  when  engaged  in  fishing  with  drift  nets  shall 
exhibit  two  white  lights  from  any  2^art  of  the  vessel  where  they 
can  be  best  seen.     Such  lights  shall  be  placed  so  that  the  ver* 

(a)  This,  however,  appears  not  for  the  purpose  of  patting  out  a 

to  be  the  practice  in  the  Hooghly,  pilot :  sco  Naut.  Magazine,  1882, 

where  the  pilot  brigs,  it  is  stated,  pp.  942,  943. 

always  cany  their  side  lights,  and  (b)  The  City  of    Wathtngton^   2 

obscnre  them  only  whilst  hove-to  Otto,  31. 
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Art.  10.  tical  distance  bettceen  them  shall  be  mt  less  than  six  feet  and 
not  more  than  ten  feet ;  and  so  that  the  horizontal  distance 
bettceen  them^  measured  in  a  line  tcith  the  keel  of  the  vessel^ 
shall  be  not  less  than  five  feet  and  not  more  than  ten  feet. 
The  loicer  of  these  two  lights  shall  be  the  more  foncardj  and 
both  of  them  shall  be  of  such  a  character^  and  contained  ia 
lanterns  of  such  construction,  as  to  shore  all  round  the  horizon y 
on  a  dark  night  uith  a  clear  atmospheres  for  a  distance  of  not 
less  than  three  miles. 

(c.)  A  vessel  emjyloyed  in  line  fishing  tcith  her  lines  out 
shall  carry  the  same  lights  as  a  vessel  ichen  engaged  in  fishing 
icith  drift  nets. 

(d.)  //  a  vessel  when  fishing  becomes  stationary  in  conse* 
quence  of  her  gear  getting  fast  to  a  rock  or  other  obstruction, 
she  shall  show  the  light  and  make  the  fog  signal  for  a  vessel  at 
anchor. 

(e.)  Fishing  vessels  and  open  boats  may  at  any  time  use  a 
finrC'Vp  in  addition  to  the  lights  tchich  they  are  by  this  Article 
required  to  carry  and  show.  All  flare-up  lights  exhibited  by 
a  vessel  when  trawling,  dredging,  or  fishing  with  any  kind  of 
drag  net,  shall  be  shown  in  the  after  part  of  the  vessel,  excepting 
that,  if  the  vessel  is  Juinging  by  the  stern  to  her  trawl,  dredge, 
or  drag  net,  they  shall  be  exhibited  from  the  baw. 

(f .)  Evet^j  fishing  vessel  and  every  open  boat  ichen  at  anchor 
between  sunset  and  sunrise  shall  exhibit  a  white  light  visible  all 
round  the  honzon  at  a  distance  of  at  least  one  mile. 

(g.)  In  fog,  mist,  or  falling  snoic,  a  drift  net  vessel  attached 
to  her  nets,  and  a  vessel  when  trawling,  dredging,  or  fishing 
with  any  kind  of  drag  net,  and  a  vessel  employed  in  line  fishing 
with  her  lines  out,  shall  at  intervals  of  not  more  than  tico 
minutes  make  a  blast  with  her  fog  horn,  and  ring  her  bell 
alternately. 

An  Order  in  Council  of  30th  December,  1884,  modifies 
and  adds  to  this  Article,  as  regards  British  fishing  craft  in 
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the  seas  off  the  coasts  of  Europe  north  of  Cape  Finisterre.      Art.  lo. 
After  reciting  the  powers  to   modify  the  Eegulations 
given  by  25  &  26  Vict.  c.  63,  and  the  above  Articles  3,  6, 
and  10,  the  Order  proceeds  as  follows : — 

As  regards  steam  vessek  engaged  in  trawling  when  under 
steamy  such  vessels,  if  of  twenty  tons  gross  register  tonnage  or 
upwards,  and  having  their  trawls  in  the  water,  and  not  being 
stationary  in  consequence  of  their  gear  getting  fast  to  a  rock 
or  other  obstruction,  shall  between  sunset  and  sunrise  either 
carry  and  show  the  lights  required  by  the  said  recited  Article  3 
of  the  Regulations  aforesaid,  or  shall  carry  and  show  in  lieu 
thereof  and  in  substitution  therefor,  but  not  in  addition  thereto, 
other  lights  of  the  description  set  forth  in  Part  L  of  the 
Schedule  hereto. 

As  regards  sailing  vessels  engaged  in  trawling,  such  vessels, 
if  of  twenty  tons  net  register  tonnage  or  upwards,  and  having 
their  trawls  in  the  water,  and  not  being  stationary  in  conse^ 
quence  of  their  gear  getting  fast  to  a  rock  or  other  obstruction, 
shall  between  sunset  and  sunrise  either  carry  and  show  the 
lights  required  by  the  said  recited  Article  &  of  the  Regulations 
aforesaid,  or  shall  carry  and  show  in  lieu  thereof  and  in 
substitution  therefor,  but  not  in  addition  thereto,  other  lights 
of  the  description  set  forth  in  Part  II,  of  the  Schedule  hereto. 

The  red  and  green  lights,  which  are  by  this  Order  permitted 
as  aforesaid  to  be  carried  in  lieu  of  the  lights  required  by 
Article  3  and  Article  6  of  the  said  recited  Regulation  re- 
spectively,  shall  be  of  such  a  character  as  to  be  visible  at  a 
distance  of  not  less  than  two  miles  on  a  dark  night  toith  a  clear 
atmosphere. 

And  her  Majesty  is  pleased  further  to  direct  that  steam 
vessels  of  twenty  tons  gross  register  tonnage  or  upwards,  and 
sailing  vessels  of  twenty  tons  net  register  tonnage  or  upwards, 
engaged  in  trawling,  when  under  way  between  sunset  and  sun- 
rise,  but  not  having  their  trawls  in  tJie  water,  shall,  if  steam' 
ships,  carry  and  ^how  the  lights  required  hy  Article  3  above 

M.  Z 
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Art  10.  reeitedj  and  if  sailing-Bhipiy  shall  carry  and  show  the  lighU 
required  by  Article  6  above  recited.  Provided^  hottevery  thai 
the  modifications  and  additions  set  forth  in  Parts  J.,  ILy  of 
the  Schedule  hereto  shall  not  be  applicable  to  the  fishing  vessels 
and  boats  of  any  foreign  country ^  unless  and  until  the  same 
shall  have  been  made  applicable  thereto  by  Order  in  Council. 

Schedule. 


Part  I. — Steam  Vessels, 

(1)  On  or  in  front  of  the  fore^mast  head,  and  in  the  same 
position  as  the  white  light  which  other  steam-ships  are  required 
to  carry y  a  lanthom  *  shotoing  a  white  light  aheady  a  green  light 
on  the  starboard  side,  and  a  red  light  on  the  port  side.  Such 
lanthom  shall  be  so  constructed,  fitted,  and  arranged,  as  to 
show  an  uniform  and  unbroken  white  light  over  an  arc  of  tfie 
Iwrizon  of  four  points  of  the  compass,  and  an  uniform  and 
unbroken  green  light  over  an  arc  of  the  horizon  of  ten  points 
of  the  compass,  and  an  uniform  and  unbroken  red  light  over  an 
arc  of  the  horizon  often  points  of  the  compass  ;  and  it  shall  be 
so  fixed  as  to  show  the  white  light  from  right  ahead  to  two 
points  on  the  bow  on  each  side  of  the  ship,  the  green  light  from 
two  points  on  the  starboard  bow  to  four  points  abaft  the  beam 
on  the  starboard  side,  and  the  red  light  from  two  points  on  the 
port  bow  to  four  points  abaft  the  beam  on  the  port  side;  and 
(2)  a  white  light  in  a  globular  lanthom  of  not  less  than  eight 
inches  in  diameter,  and  so  constructed  as  to  show  a  clear  uni* 
form  and  unbroken  light  all  round  the  horizon ;  the  lanthom 
containing  huch  white  light  shall  be  carried  lower  than  the 
lanthojm  showing  the  green,  white,  and  red  lights  as  aforesaid, 
sOy  howevery  that  the  vertical  distance  between  them  shall  not  be 
less  than  six  feet  nor  more  than  twelve  feet. 

Part  II. — Sailing  Vessels. 
(1)  On  cr  in  front  of  the  fore-mast  head,  a  lanthom  having 

♦.  Sir. 
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a  green  glass  on  the  starboard  side  and  a  red  glass  on  the  port      Art.  10. 

sidey  so  constructed^  fitted^  and  arranged  that  ths  red  and  green  ' 

do  not  converge^  and  so  as  to  show  an  uniform  and  unbroken 

green  light  over  an  arc  of  the  horizon  of  twelve  points  of  the 

compass,  and  an  uniform  and  unbroken  red  light  over  an  arc 

of  the  horizon  of  twelve  points  of  the  compass,  and  it  shall  be 

so  fixed  as  to  show  the  green  light  fvm  right  ahead  to  four 

points  abaft  the  beam  on  the  starboard  side,  and  the  red  light 

from  right  ahead  to  four  points  abaft  the  beam  on  the  port 

side ;  and  (2)  a  white  light  in  a  globular  lant/iorn  of  not  less 

than  eight  ifiches  in  diameter,  and  so  constructed  as  to  show 

a  clear  uniform  and  unbroken  light  all  round  the  horizon. 

The  lanthorn  containing  such  white  light  shall  be  carried  lower 

than  the  lanthorn  showing  the  said  green  and  red  lights  as 

aforesaid,  so,  however,  that  the  vertical  distance  between  them 

shall  not  be  less  than  six  feet  and  not  more  than  twelve  feet. 

Art.  10  of  the  Regulations  of  1880,  which  regulates 
the  lights  of  fishing  vessels  (c)  to  whioh  Art.  10  of  the 
Begulations  of  1884  has  not  yet  (d)  been  applied,  is  as 
follows : — 

Article  10  (of  the  Begulations  of  1880). 

(a)  Open  fishing  boats  aixd  other  open  boats  when  under       Art.  10 
way  shall  not  be  obliged  to  carry  the  side  lights  required  for   j^-^i^oiis 
other  vessels,  but  every  such  boat  shall  in  lieu  thereof  have      of  1880). 
ready  at  hand  a  lantern  with  a  green  glass  on  the  one  side  and  lights  for 

a  red  glass  on  the  other  side ;  and  on  the  approach  of  or  to  ^P«^«^**® 
other  vessels  such  lantern  shall  be  exhibited  in  sufficient  ti?ne  to  yesflcls. 
prevent  collision,  so  that  the  green  light  shall  not  be  seen  on  the 
port  side,  nor  the  red  light  on  the  starboard  side. 

(b)  A  fishing  vessel  and  an  open  boat  when  at  anchor  shall 
exhibit  a  bright  white  light, 

(c)  A  fishing  vessel,  when  employed  in  drift  net  fishing,  shall 

(e)  Elxcept,  perhaps,  Frencli'boats      Franoe,  aa  mentioned  below, 
off  ocrtain  of  the  northern  coasts  of  {d)  Maroh,  188o. 

z2 
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Art.  XO.      carry  on  one  of  her  mmis  two  red  lights  in  a  vertical  litie^  one 
over  the  other ^  not  leas  than  three  feet  apart. 

(d)  A  trawler  at  work  shall  carry  on  one  of  her  masts  two 
lights  in  a  vertical  linCj  one  over  the  other^  not  less  than  three 
feet  apart — the  upper  light  red  and  the  lower  green — and  shall 
also  either  carry  the  side  lights  required  for  other  vessehy  or, 
if  the  side  lights  cannot  be  carried,  have  ready  at  hand  the 
coloured  lights  as  provided  in  Article  7,  or  a  lantern  tcith  a 
red  and  a  green  glass  as  described  in  paragraph  (a)  of  this 
Article. 

(e)  Fishing  vessels  and  open  boats  shall  not  be  prevented 
from  using  a  Jlare-up  in  addition  if  they  desire  to  do  so. 

(f)  The  lights  ynentiomd  in  this  Article  are  substituted  for 
those  mentioned  in  the  \2th,  13W,  and  lAth  Articles  of  the 
Convention  between  France  and  England  scheduled  to  the 
British  Sea  Fisheries  Act,  1868  (e). 

(g)  All  lights  required  by  this  Article,  except  side  lights, 
shall  be  in  globular  lanterns  so  constructed  as  to  show  all 
round  the  horizon. 

It  will  be  observed  that  Art.  10  of  the  Begulations  of 
1884  relates  only  to  fishing  vessels  in  certain  waters;  and 
the  addition  made  by  the  Order  in  Council  of  30th 
December,  1884,  only  to  British  craft.  The  law  as  to 
other  craft,  and  to  all  fishing  craft  in  other  waters,  is  in 
an  unsatisfactory  state.  To  ascertain  what  are  the  proper 
lights  for  a  fisherman,  to  whom  Art.  10  does  not  apply,  it 
is  necessary  to  examine  the  following  Acts  of  Parliament 
and  Orders  in  Council :— 6  &  7  Vict.  c.  79  ;  25  &  26  Vict. 
c.  63 ;  31  &  32  Vict.  c.  45 ;  38  Vict.  c.  15 ;  40  &  41  Vict, 
c.  42 ;  46  &  47  Vict.  c.  22 ;  Orders  in  Council  of  the 
following  dates  :  9th  January,  1863 ;  6th  January,  1869 ; 
14th  August,  1879 ;  24th  March,  1880 ;  26th  August, 
1881;    18th  August,    1882;   23rd  August,  1883;    2nd 

(«)  31  &  32  Vict.  c.  45.     As  to      vention  mentioned  in  the  Act  of 
this  Act,  see  38  Vict.  c.  15,  s.  3;       1868  has  never  been  in  force, 
and  46  &  47  Vict.  c.  22.     The  con- 
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February,  1884 ;  and  a  notice  pursuant  to  46  &  47  Vict.  Art.  lo. 
0.  22,  s.  29,  and  dated  26th  March,  1884,  and  gazetted 
28th  March,  1884,  that  the  Sea  Fisheries  Act,  1883,  is  to 
come  into  force  on  the  15th  May,  1884.  It  is  prohahly 
intended  eventually  to  apply  Art.  10  to  all  foreign  fisher- 
men. It  is  to  be  hoped  that  this  will  be  done,  or  that  the 
law  with  regard  to  fishermen's  lights  will  be  reduced  to  a 
more  satisfactory  state  than  it  is  in  at  present.  The  exist- 
ing law,  which  provides  different  lights  for  fishing  craft  of 
different  countries,  many  of  which  fish  in  the  same  waters, 
must  lead  to  difficulties,  both  at  sea  and  in  the  law  courts. 
The  recent  Order  in  Council  of  30th  December,  1884, 
which  enables  British  craft  to  carry  lights  different  from 
all  other  countries,  aggravates  these  difficulties  (/). 

There  is  a  difficulty  with  regard  to  the  lights  of  French 
fishing  boats  off  the  coasts  of  France  north  of  Cape  Gris 
Nez.  By  the  Eegulations  of  1884,  applied  to  French 
craft  by  Order  in  Council  of  9th  October,  1884,  and  by 
46  &  47  Vict.  c.  22,  s.  6,  and  Art.  24  of  the  First  Schedule 
to  that  Act,  they  are  required  to  carry  the  lights  specified 
in  Art.  10  of  the  Eegulations  of  1884.  By  46  &  47  Vict. 
c.  22,  s.  24,  re-enacting  6  &  7  Vict.  c.  79,  Sched.  1,  Art. 
53,  they  are  required,  in  the  waters  above  mentioned,  to 
carry  the  lights  specified  in  the  last-mentioned  Act.  The 
two  enactments  are  inconsistent,  and  it  remains  to  be 
decided  which  is  applicable  at  the  present  day. 

The  Sea  Fisheries  Act,  1883  (<7),  above  mentioned,  gives 
certain  powers  to  sea  fishery  officers  with  reference  to  the 
inspection  of  the  lights  of  British  fishing  boats  in  the 
North  Sea,  as  defined  by  that  Act,  similar  to  those  given 
to  surveyors  by  the  Merchant  Shipping  Acts  (A). 

Art.  24  of  the  First  Schedule  to  46  &  47  Vict.  o.  22, 


(/)  The  legal  difficulties  "will  be  {ff)  This  Act  came  into  force  on 

found  referred  to  «<prfl,   p.   216,       the  15th  May,  1884:  see  London 
with  reference  to  the  time  wAen  the      Gazette,  28th  May,  1884. 


rule  of  the  road  was  different  for  {h)  See  4G  &  47  Vict.  c.  93,  ss. 

British  and  foreign  ships.  6,  12  ;  26  &  26  Vict.  c.  63,  s.  30. 
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Art.  10.  requires  the  boats  of  the  nations  who  are  parties  to  the 
Convention  scheduled  to  the  Act,  namely,  Ghreat  Britain, 
Germany,  Belgium,  Denmark,  France, The  Netherlands  (t), 
to  conform  to  the  Sregulations  as  to  lights  made  under 
25  &  26  Vict.  c.  63,  and  for  the  time  being  agreed  to  by 
the  parties  to  the  Convention  {k). 

Before  the  enactment  of  the  Begulations  of  1884  there 
was  some  difficulty  in  determining  whether  a  trawler  at 
work  was  required  to  carry  the  mast-head  light  mentioned 
in  Art.  9  of  the  Begulations  of  1863,  or  the  side  lights  of 
Arts.  4  and  6  of  the  Begulations  of  1880  (/).  The  ques- 
tion was  much  discussed  in  The  Dunelm^  a  case  which, 
though  decided  before  the  Begulations  of  1884  came  into 
force,  is  still  of  importance. 

In  The  Dunelm  (m)  it  was  held  that  a  paddle-wheel 
steamship  (n)  with  her  trawl  down,  going  two-and-a-half 
knots  through  the  water,  and  four-and-a-half  over  the 
ground,  was  in  fault  for  a  collision  with  a  steamship 
because  she  had  no  side  lights  exhibited  (o).  She  was 
carrying  at  her  mast-head  a  bright  light  in  a  globular 
lantern.  The  collision  occurred  on  the  24th  of  March, 
1881,  at  which  date  Art.  10  of  the  Begulations  of  1880 
was  in  suspense.  Art.  9  of  the  Begulations  of  1863  having, 
by  Order  in  Council  of  February,  1884,  been  substituted 
"  in  lieu  thereof  and  in  substitution  therefor."  The  effect 
of  the  Order  in  Council,  and  the  construction  of  Art.  9  (of 
1863)  were  much  discussed.  Butt,  J.,  held  that  Art.  9 
applied  only  to  "  vessels  which  are  either  stationary,  as  a 
vessel  at  anchor  would  be,  or  at  aU  events,  if  we  are  to 
depart  from  this,  at  the  utmost  to  vessels  drifting  without 

(i)  Afl  to  Norway  and  Sweden,  18 ;    The  Edithy  Ix.  Rep.  10  Eq. 

see  additional  article  to  the  Sche-  346 ;  The  Dunelm,  9  P.  D.  104. 

dole.  im)  9  P.  D.  164. 

{h)  This  appears  to  be  the  effect  (n)  Probably  a  l^e  tog,  or  yes- 

of  Art.  24  of  tJie  Conyention  ;  but  sel  of  that  class, 

the  wording  is  not  clear.  (o)  Under  36  &  37  Viot.  c.  86, 

(/)  See  The  Robert  and  The  Ann,  s.  17. 
Holt,  65  ;  The  Englishman,  3  P.  D. 
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way  through  the  water."  The  Court  of  Appeal  (Brett,  M.E., 
Bowen  and  Fry,  L. JJ.)  afiSrmed  the  deeisioii  of  the  Court 
below,  that  the  trawler  should  have  carried  side  lights,  but 
held  that  the  term  ^'  stationary  "  in  Art.  9,  as  applied  to  a 
trawler,  described  a  yessel  not  absolutely  without  motion 
over  the  ground  or  through  the  water,  but  a  yessel  going 
just  as  fast  as  is  necessary  to  keep  herself  under  command. 

As  regards  British  and  French  (p)  trawlers  in  the  North 
Sea,  the  English  Channel,  and  elsewhere  ^^  in  the  sea  off 
the  coasts  of  Europe  lying  north  of  Cape  Finisterre,"  the 
law  is  now  clear  (g).  Art.  10  of  the  Regulations  of  1884 
provides,  paragraph  (a),  that  when  under  way,  whether 
fishing  or  not,  they  shall  carry  their  side  lights.  As 
regards  British  and  French  trawlers  elsewhere,  and  all 
other  trawlers  to  which  the  Regulations  of  1884  do  not 
apply.  Art.  10  of  the  Regulations  of  1880  (r)  is  explicit ; 
they  must  cany  the  red  and  green  lights  on  the  mast  as 
mentioned  in  that  Article,  and  they  must  cany  their  side 
lights  besides. 

It  is  believed  that  the  almost  universal  practice  of 
trawlers  is,  and  always  has  been,  to  cany  a  white  light  at 
the  cross-trees  or  mast-head,  and  that  fishermen  have  a 
strong  objection  to  carrying  any  other  lights.  Indeed, 
Art.  10  of  the  Regulations  of  1880  was  suspended  on  the 
express  ground  that  the  lights  provided  by  it  for  trawlers 
were  considered  by  the  fishermen  to  be  dangerous  for  the 
fishing  boats  and  misleading  to  other  vessels.  It  remains 
to  be  seen  whether  the  specific  enactments  of  the  Regula- 
tions of  1880  and  1884  will  be  followed  by  any  change  in 
the  practice  of  fishermen.     The  decision  in  The  Dunelm 


Irt.  10. 


( p)  The  case  is  the  same  as  re- 
gards fishing  craft  of  all  other 
ooontries  to  which  the  BegpolatioDS 
of  1884  are  applied. 

{q)  46  &  47  Vict.  c.  22,  s.  24, 
keeping  in  force  the  Schedule  to  6 
&  7  Vict.  o.  79,  which  indaded  a 
provisionas  to  the  lightsof  drift-net 
boats,  outside  the  exclusiye  fishery 


limits  of  the  British  islands,  as  de- 
fined bj  sect.  28  of  the  Act  of  1883, 
is  no  longer  in  force;  see  46  &  47 
Vict.  0.22,  s.  30  (<f). 

(r)  This  Article,  which  was  sus- 
pended until  1st  Sept.  1884,  is  now 
in  force  for  aU  trawlers  not  pro- 
▼ided  for  by  Art.  10  of  the  Regu- 
lations of  1884. 
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shows  that,  if  they  persist  in  oarrjing  the  white  light  at 
the  mast-head  or  cross-trees,  and  a  collision  occurs,  they 
will  aknost  inevitably  be  held  in  fault  (n'). 

From  The  Dunelm  («)  it  is  clear  that  a  steam  trawler, 
and  it  would  seem  also  any  steamship  fishing  with  a  trawl, 
is  a  trawler  or  fishing  vessel. 

The  BegulatioDs  of  1884,  except  as  regards  the  red, 
white  and  green  light  authorized  by  the  Order  in  Council 
of  30th  December,  1884,  have  not  altered  the  law  with 
regard  to  the  lights  of  British  and  French  trawlers  in  the 
seas  north  of  Cape  Finisterre.  Now,  as  formerly,  they 
are  required  to  carry  the  ordinary  side  lights,  and  no 
bright  light  aloft.  The  law  on  the  subject  has  been 
strangely  misunderstood  or  neglected. 


Art.  11. 


Light  for 
overtaken 
ship. 


Article  11. 

A  ship  which  is  being  overtaken  by  another  shall  show  from 
her  stern  to  such  last-mentioned  ship  a  ichite  light  or  a  flare^ 
up  light. 

This  Article  is  identical  with  Art.  11  of  the  Begulations 
of  1880.  The  Eegulations  of  1863  contidned  no  provision 
as  to  an  overtaken  ship  showing:  a  stem  light.  It  was, 
however,  held  under  the  Kegulations  of  1863  that  the 
duty  of  a  ship  being  overtaken  at  night  by  another  coming 
in  such  a  direction  that  the  side  lights  of  the  overtaken 
ship  were  not  visible  to  her,  and  so  that  there  was  risk  of 
collision,  was,  to  keep  the  overtaking  ship's  lights  in  view, 
and,  if  necessary,  to  warn  her  of  the  danger  by  showing 
a  light  over  the  stem  {t). 

It  will  be  observed  that  the  application  of  Art.  11  is  not 


{rr)  The  existiiig  law,  which 
requires  a  trawler  to  carry  lights 
intended  to  show  to  another  ship 
the  direction  in  which  the  trawler 
is  approaching*,  is  a  mistake,  and, 
if  obeyed,  will  lead  to  collision.  A 
trawler's  head  never  points  in  the 
direction  she  is  moying,  and  is 
often  nearly  at  right  angles  to  it. 


(«}"9P.  D.  164. 

(t)  The  City  of  Brooklyn,  3  Asp. 
Mar.  Law  Gas.  230 ;  The  Anglo- 
Indian,  ibid.  I ;  The  Hannah  Fark 
Y.  The  Lena,  2  Mar.  Law  Gas.  345  ; 
The  Earl  Spencer,  L.  B.  4  A.  &  E. 
431.  Bat  see  Art.  10  (of  the 
Regulations  of  1880),  e,  eupra, 
p.  340. 


&TERX  LIGHT  FOR  OVERTAKEN  SHIP.  346 

in  tenns  limited,  as  are  tlie  steering  and  sailing  rules,  to      Art  11. 
oases  where  there  is  risk  of  collision.   But  it  would  probably 
be  held  that  it  is  applioable  only  in  such  cases.    It  has 
been  held  that,  after  risk  of  collision  has  apparently  deter- 
mined, there  is  no  obligation  to  keep  the  stem  light 

exhibited  (;0* 

The  question  arises  under  this  Article,  as  under  Arts.  16 

and  20,  When  is  a  ship  "  being  oyertaken  by  "  another  ? 

The  Eegulations  contain  no  definition  of  the  term,  and  the 

decisions  upon  the  point  are  not  conclusive  {x).      It  is 

difficult  to  draw  the  line  between  crossing  and  overtaking 

vessels;    but,   as  a  general   rule,  it  may,    perhaps,    be 

assumed  that  Art.  11  does  not  apply  so  long  as  the  side 

lights  of  the  vessel  in  question  are  visible  to  the  other ;  in 

other  words,  it  applies  only  when  the  other  ship  is  coming 

up  from  more  than  two  points  abaft  the  beam  on  either 

side.     But  imtil  a  satisfactory  definition  of  a  crossing  ship 

is  arrived  at,  the  question  cannot  be  considered  as  settled. 

If  the  rule  suggested  above  as  to  the  application  of  Art.  11 

is  correct,  and  it  should  be  held,  as  to  Art.  16,  that  a  vessel 

coming  up  with  another  from  three  or  four  points  abaft 

the  starboard  beam  of  the  latter  is  a  crossing  ship  within 

the  meaning  of  Art.  16,  the  curious  result  follows,  that  it 

is  the  duty  of  the  former  both  to  exhibit  the  stem  light 

under  Art.  11,  and  to  keep  out  of  the  way  under  Art.  16. 

A  smack  hove-to  is  "  being  overtaken "   by   another  What  is  an 
coming  up  with  her  astern,  and  is  required  to  show  the  ^f**^^ 
stem  light  (y).      It  would  seem  that  to  be   an  "over- 
taken "  ship  within  the  meaning  of  Art.  11  the  ship  must 
be  under  way,  and  that  a  vessel  at  anchor  is  not  required 
to  show  the  stem  light. 

It  seems  that  Art.  11  imposes  upon  those  in  charge  of  a  Look-out 
ship  the  duty  of  keeping  a  look-out  astern.     Under  the  "*®™- 

(m)  The  Beiher,  4  Asp.  Mar.  Law  (y)  The  Rdher,  4  Asp.  Mar.  Law 

Cas.  478.  Cas.  478. 

(«)  See  ifrfray  p.  376. 
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Art.  11.  Eegulations  of  1863,  which,  as  stated  above,  contained  no 
"  express  direction  as  to  showing  a  stem  light,  it  appears  to 

have  been  held  that  a  ship  was  not  necessarily  in  fault, 
because  she  did  not  see  and  worn  an  overtaking  ship  (s). 
Under  the  existing  Regulations  a  ship  would  probably  be 
held  in  fault,  under  36  &  37  Vict.  c.  85,  s.  17  (a),  if  she 
were  struck  by  an  overtaking  ship  to  which  she  had  not 
shown  a  stem  light,  at  least  where  she  had  the  opportunity 
of  showing  the  light  (6). 

Art.  11  does  not  require  the  stem  light  to  be  fixed  (c), 
and  it  would  seem  to  be  improper  to  carry  it  fixed  and 
showing  continuously.  If  a  lantern  is  used,  the  Article 
will  be  complied  with  if  it  is  carried  on  deck  in  a  box  or 
bucket,  and  exhibited  as  occasion  requires. 

In  a  recent  case  (d)  it  was  held  that  the  binnacle  light 
of  a  Swedish  brig,  the  reflected  rays  of  which  were  visible 
astern,  was  not  a  compliance  with  Art.  II. 

A  smack  hove-to  observed  the  three  lights  of  a  steam- 
ship coming  up  with  her  astern.  She  showed  her  stem 
light  until  the  steamship  shut  in  her  green,  and  then 
she  ceased  to  show  the  light.  The  steamship  then  altered 
her  helm  again  and  ran  into  the  smack.  It  was  held  that 
the  smack,  having  exhibited  her  light  until  risk  of  col- 
lision was  apparently  determined,  had  complied  with 
Art.  11,  and  was  free  from  blame  (e). 

In  T/ie  Pacific  (/)  a  smack  was  held  in  fault  for  exhibit- 
ing no  light  or  flare  to  a  steamship  which  overtook  and 
ran  into  her.  The  smack  had  her  trawl  down,  and  was 
carrying  suspended  from  her  weather  cross-tree  a  white 
light  in  a  globular  lantern.    It  was  held  that,  even  if 


(z)  See  The  Hannah   Park  and  {c)  See  The  Breadalbane,  7  P.  D. 

The  Lena,  2  Mar.  Law  Cas.  345.  186  ;  The  Pacific,  9  P.  D.  124. 

{a)  Supra,  p.  41,  eeq.  (d)  The  Breadalbane,  %tb%  supra, 

(b)  See,  however,  The  Shamrock  {e)  The  Rtiher,  4  Asp.  Mar.  Law 

and  The  Eannah,  before  tbe  Wreck  Caa.  478. 

Commiasioncr,    Times,    9th    Nov.  (/)  9  P.  D.  124. 

1880. 


FOG  SIGNALS.  347 

the  light  was  not  obscured  to  a  vessel  coming  up  on  the      ^^*  ^^' 
smack's  lee  quarter  bj  the  peak  of  her  mainsail,  and  was 
visible  all  round  the  horizon,  the  light  carried  was  not 
such  a  light  as  is  required  by  Art.  11. 

Before  Art.  11  was  in  force  (in  1874),  it  was  held  that  a 
ship,  not  having  a  bright  light  available,  was  not  in  fault 
because  she  showed  over  her  stem  to  an  overtakiug  ship 
one  of  her  side  lights  (g). 

The  second  riding  light  required  by  the  Mersey  and  the 
Humber  rules  {h)  to  be  exhibited  at  the  after  part  of 
vessels  riding,  and  the  fixed  stem  light  required  by  the 
Mersey  river  rules  for  a  steamship  under  way,  are  to  be 
distinguished  from  the  temporary  light  for  overtaken  ships 
required  by  Art.  1 1  of  the  general  Eegulations. 

Sound  Signals  for  Fog^  8fc. 
Article  12. 

A  steafH-sIup  shall  be  provided  icith  a  steam  whistle  or  other      Art.  12; 
•  efficient  steam  sound  signal^  so  placed  that  the  sound  may  not  Sound  signals 
be  intercepted  by  any  obstructions^  and  tcith  an  efficient  fog^  ^^^  ^°^ 
horn  to  be  sounded  by  a  belloics  or  other  mechanical  means^ 
and  also  tcith  an  efficient  bell.     A  sailing-ship  shall  be  pro* 
tided  tcith  a  similar  fog-horn  and  bell  (*).     In  fog^  mist,  or 
falling  snow,  whether  by  day  or  night,  the  signals  described  in 
this  Article  shall  be  used  asfolloics — that  is  to  say, — 

(a)  A  steam-ship  under  way  shall  make  with  her  steam 
whistle,  or  other  steam  sound  signal,  at  intervals  of  not  more 
than  two  minutes,  a  prolonged  blast, 

(b)  A  sailing-ship  under  icay  shall  make  tcith  her  fog-horn, 
at  intervals  of  not  more  than  two  minutes,  tchen  on  the  starboard 

{ff)  Ths    Anglo-Indian,    3    Asp.  tions   published   in    the    London 

Mar.  Law  Gas.  1.  Gazette  of  22nd  August,  1884,  is 

(h)  See  Appendix,  pp.  495,  496,  the  foUowing  note : — <*In  all  cases 

497 ;    The  Ripon,   Ad.   Div.    2nd  where  the  Regulations  require  a 

Karch,  1885.  bell  to  be  used,  a  drum  will  be  sub- 

(i)   In  the  copy  of  the  Begula-  stituted  on  board  Turkish  veesels." 


348  THE  KEGULATIONS. 

Art.  12.  tack  one  blasts  when  on  the  port  tack  two  blasts  in  succession^ 
and  when  with  the  wind  abaft  the  beam  three  blasts  in  suc- 
cession, 

(o)  A  steam^ship  and  a  sailing-ship  when  not  under  way 
shally  at  intervals  of  not  more  than  two  minutes,  ring  the 
bell. 

This  Article  is  identical  with  Art.  12  of  the  Begulations 
of  1880.  It  goes  into  more  detail,  and  is  in  some  respects 
different  from  the  corresponding  Regulation  (Art.  9)  of 
1863.  It  contemplates  sirens  taking  the  place  of  steam 
whistles ;  it  makes  the  blasts  of  the  whistle  and  horn  more 
frequent ;  and  the  indication  of  the  sailing  ship's  tack  by 
sound  is  entirely  new  (k). 

Care  must  be  taken  that  the  "prolonged"  blasts  of 
Art.  12  are  such  as  to  be  distinguishable  from  the  "  short " 
blasts  of  Art.  19  used  to  indicate  an  alteration  of  the 
helm. 

Sound  signals  to  be  used  in  thick  weather  first  received 
statutory  sanction  by  the  Admiralty  Regulations  of 
1st  October,  1858.  A  direction  to  indicate  a  sailing  ship's 
tack  by  sound  signal  (a  horn  on  the  starboard  tack  and 
a  bell  on  the  port)  was  also  contained  in  these  Regu- 
lations. The  Regulations  of  1863  contained  no  reference 
to  this  latter  precaution. 

A  ship  is  under  way  within  the  meaning  of  this  Article 
when  she  is  not  fast  to  the  shore,  or  to  moorings,  or  held 
by  her  anchor  (/).  Therefore  a  ship  stationary  in  the 
water,  making  no  way,  in  a  flat  calm,  must  sound  her  fog- 
horn or  bell,  provided  her  anchor  is  not  down  and  holding. 
Under  the  Regulations  of  1863  it  was  held  that  a  sailing 
ship  hove-to  in  a  fog  should  sound  her  beU  (w). 

Before  the  enactment  of  any  regulation  as  to  sound 

(k)  In  America  these  soand  sig-  (m)  The  Pgnnsj/lvania,  3  Mar.  Law 

nals  have  been  in  use  for  several  Cas.  O.  S.  477 ;  and  see  S.  C.  19 

years.  Wall.  126. 

(/)  See  9upra,  p.  321. 
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signals  it  was  held  to  be  the  duty  of  a  vessel  to  sound  a      Art.  12. 
horn  in  a  fog  (n). 

By  local  rules  in  force  in  different  waters  ships  are 
required  to  sound  their  horns  at  various  intervals.  In 
America  it  has  been  held  gross  negligence  in  a  steamship 
not  to  be  fitted  with  a  whistle  (o). 

What  amount,  or  density,  of  fog  must  exist  so  as  to  What  is 
make  the  use  of  the  fog  signals  necessary,  has  not,  so  far  the°mea^g 
as  the  writer  is  aware,  been  decided  by  the  Courts  of  this  o^  -Art.  12. 
country.    A  definition  arrived  at  by  an  American  Court  is 
probably  suflSciently  accurate.    It  was  there  said  that,  to 
give  the  Article  a  reasonable  meaning,  we  must  suppose 
that  its  intent  is  to  give  to  approaching  vessels  a  warning 
of  which  the  fog  would  otherwise  deprive  them,  and  that 
it  applies  where  there  is  fog  enough  to  shut  out  the  view 
of  the  sails,  or  hull,  by  day,  or  of  the  lights  by  night, 
until  the  vessels  are  so  close  that  there  would  be  risk  of 
collision  (p). 

Where  a  vessel  is  in  the  neighbourhood  of  a  fog  bank, 
or  has  reason  to  think  that  there  may  be  other  vessels 
near  her  enveloped  in  fog,  the  fog  signals  should  be 
sounded,  though  she  herself  is  not  in  a  fog  (q).  This  is 
a  reasonable  precaution,  but  it  does  not  appear  to  be 
expressly  directed  by  Art.  12,  and  the  omission  to  do  so 
could  hardly  be  held  to  be  an  infringement  of  the  Begu- 
lations. 

A  vessel  using  a  mouth-horn,  and  not  provided  with  a 
mechanical  fog-horn,  was  held  in  fault  for  a  collision 
under  36  &  37  Vict.  c.  86,  s.  17  (r). 

Art.  12  does  not  in  terms  require  the  fog-horn  to  be 
soimded  by  mechanical  means.  Many  mechanical  horns 
are  capable  of  being  sounded  by  mouth,  and  there  is 

(»)  The  Catron,  1  Sp.  E.  &  A.  666  (ed.  1869). 
91.  {q)  The  Milanese,   4  Asp.   Mar. 

(o)  The  Electra,  1  Bened.  282.  Law  Gas.  218. 

\p)  The  Montxcello,  Diat.  Ct.  of  (t)  The  Love  Bird,  6  P.  D.  80. 

Mass.  U.  S.  ;  1  Parsons  on  Shipp. 
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Art.  19.  reason  to  think  that  they  are  sometimes  so  nsed.  If  it 
were  proved  that  the  horn  had  been  blown  by  mouth,  and 
not  by  the  bellows  or  piston,  when  the  ships  were  at  such 
a  distance  apart  that  the  horn  might  have  been  heard 
earlier  if  it  had  been  sounded  by  the  mechanism,  the  ship 
on  board  of  which  it  was  blown  by  mouth  would  probably 
be  held  in  fault  for  the  collision. 

The  Thames  rules  differ  from  Art.  12  of  the  general 
Begulations  in  not  requiring  the  mechanical  fog-horn  («). 

Proof  that  a  fog-horn  was  blown  at  proper  intervals  on 
board  ship  A.  will  not  always  raise  a  presumption  of  negli- 
gence on  the  part  of  those  on  board  ship  B.,  who  swear 
that  they  were  listening  and  heard  no  fog-horn.  Nor  will 
such  evidence  on  the  paxt  of  B.  necessarily  prove  that  no 
horn  was  blown  by  A.  (/). 

Art.  10,  supvay  provides  special  fog  signals  for  trawlers 
with  their  gear  fast  to  the  bottom  ;  for  trawlers  with  their 
trawls  down ;  and  for  drift-net  fishermen  riding  to  their 
nets. 

Sjyeed  of  Ships  to  be  moderate  in  Fog,  Sfc, 

Article  13. 

Art.  13.  JEcerf/  shipy  tchether  a  sailing-ship  or  steam-ship^  shaUy  in  a 

Spe^^in        fog^  mist^  or  falling  snotc^  go  at  a  moderate  speed. 

to  be  mode-         This  Article  is  identical  with  Art.  13  of  the  Regulations 
^^'  of  1880.     The  Eegulations  of  1863  contained  no  similar 

provision  as  to  sailing  ships'  speed ;  and  the  reference  to 
snow  is  new.  As  to  steamships  the  Article  corresponds, 
and  is  in  terms  nearly  identical,  with  part  of  Art.  16  of 
the  Regulations  of  1863. 

Apart  from  the  Eegulations,  the  law  requires  a  ship  to 
be  navigated  in  a  fog  at  a  moderate  speed  {u).   The  Artide 

{a\  See  infra,  p.  504.  (m)  See  The  Juliet  Erakme,  6  Not. 

(0  See  tupra,  p.  32.  of  Gas.  633  ;  The  Lord  Saumarez^  6 

Not.  of  Gas.  600. 
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makes  no  alteration  in  the  law  in  this  respect.  But  the  Art.  18. 
effect  of  an  infringement  of  it,  combined  with  the  opera- 
tion  of  36  &  37  Vict.  o.  85,  s.  17,  must  not  be  overlooked. 
A  ship  navigating  at  an  improper  rate  of  speed  in  thick 
weather,  would  almost  inevitably  be  held  guilty  of  negli- 
gence contributing  to  the  collision ;  and,  under  the  existing 
law,  without  reference  to  the  question  whether  the  rate  of 
speed  was  a  cause  of  the  collision  (x). 

"Moderate"  speed  is  a  relative  term.  It  cannot  be  What  is 
defined  so  as  to  apply  to  all  cases ;  what  it  should  be  in  gr^.^'* 
each  case  depends  on  the  circumstances  of  the  particular 
case.  It  may  be  stated  as  a  general  rule,  that  speed  such 
that  another  vessel  cannot  be  seen  in  time  to  avoid  her,  is 
unlawful  (y).  Speed  which  is  justifiable  in  an  unfre- 
quented part  of  the  ocean  is  imlawf ul,  and  even  criminal, 
in  a  crowded  roadstead  or  highway  (2) ;  and  speed  that 
would  be  moderate  for  a  handy  paddle-wheel  tug,  may  be 
highly  improper  for  a  low  powered,  heavy,  screw  steam- 
ship (a). 

In  the  case  of  The  Europa  (J),  it  was  said  by  the  Privy 
Council :  "  This  may  be  safely  laid  down  as  a  rule  on  all 
occasions,  fog  or  clear,  light  or  dark,  that  no  steamer  has 
a  right  to  navigate  at  such  a  rate  that  it  is  impossible  for  her 
to  prevent  damage,  taking  all  precaution  at  the  moment 
she  sees  danger  to  be  possible ;  and  if  she  cannot  do  that 
without  going  less  than  five  knots  an  hour,  then  she  is 
bound  to  go  at  less  than  five  knots  an  hour."  In  The 
Batavier (c),  it  was  said  by  Dr.  Lushington:  "At  what- 
ever rate  she  (the  steamship)  was  going,  if  going  at  such 

(jt)  As  to  the  effect  of  improper  D.  114  . 

speed  under  the  old  law,  see  Thti  (r)  TheEurojpa^  14  Jur.  627  ;  Tlie 

Lord  SaumareZf  6  Not.  of  Cas.  600.  Dordogne,  10  P.  D.  6. 

(y)  The  City  of  Brooklyn,  1  P.  D.  (a)  See  The  Elyaia,  4  Asp.  Mar. 

276  ;  3  Asp.  Mar.  Law  Gas.  230  ;  Law  Gas.  540. 

The  Smyrna,  2  Mar.  Law  Gas.  O.  S.  ih)  14  Jur.  627. 

93 ;   The  Samphire  and  The  Fanny  [c)  1  Sp.  E.  &  A.  378. 
Beekf  Holt,  193  ;    The  Zadohy  9  P. 
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Art.  18.  a  rate  as  made  it  dangerous  to  any  craft  whicli  she  ought 
to  have  seen,  she  had  no  right  to  go  at  that  rate." 

A  rate  of  speed  which  is  "  moderate  "  for  vessels  in  the 
open  sea,  and  out  of  anchorage  ground,  would  not  neces- 
sarily be  "  moderate  "  for  a  vessel  navigating  with  a  fair 
tide  in  a  river  or  roadstead,  where  vessels  are  likely  to  be 
brought  up.  As  regards  danger  to  vessels  at  anchor,  the 
speed  of  the  other  ship  over  the  ground,  and  not  through 
the  water,  is  that  which  must  be  considered ;  and  in  such 
cases  the  strength  and  direction  of  the  tide  must  be  taken 
into  account.  As  regards  danger  to  vessels  under  way  the 
tide  is  immaterial. 

The  duty  of  a  steamship  in  a  fog  hearing  another 
approaching  her  is  considered  below  in  connection  with 
Art.  18  ;  but  Art.  13  applies  also  in  such  a  case,  and  speed 
which  was  "  moderate  "  when  no  vessel  was  known  to  be 
near  may  be  illegal  after  the  whistle  or  horn  of  another  is 
heard  to  be  approaching  (rf). 

The  object  of  Art.  13  is,  not  merely  that  vessels  should 
go  at  a  speed  which  will  lessen  the  violence  of  a  collision, 
but  also  that  they  should  go  at  a  speed  which  will  give  as 
much  time  as  possible  for  avoiding  a  collision  when 
another  ship  suddenly  comes  into  view  at  a  short  dis- 
tance {e). 

Seven  knots  an  hour  was  held  by  the  Privy  Council  to 
be  too  high  a  rate  of  speed  for  an  ocean  steamship  in  a 
fog  in  the  track  of  ships  200  miles  to  the  eastward  of 
Sandy  Hook  (/) ;  and  even  four  knots  has  been  held  too 
fast  for  a  steamship  in  the  ocean  in  a  fog  so  dense  that 
another  ship  could  not  be  seen  70  yards  off  (g).  In  I^e 
Zadok  (A),  something  over  five  knot«  was  held  by  Sir  J. 

{d)  The  Dordofffief  lOT^D^e,  II.  {jj)  The  Magna  Charta,    1   Asp. 

(e)  See  per  Sir  J.  Hannen,  The  Mar.  Law  Cas.   163.    So  in   The 

Zadok,  9  P.  D.  \U,  116.  DordognCy  10  P.  D.  6,  three-and-a- 

(/)  ThePennsylvania^  3  Mar.  Law  quarter  to  four  was  said  to  be  too 

Gas.  O.  S.  477 ;  see  also  The  City  of  fost  in  the  sea  ten  miles  off  Ushant. 

Brooklyn,  1  P.  D.  276.  (A)  9  P.  D.  114. 
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Hannen  too  fast  for  a  barque  in  a  fog  in  the  English      Art  is. 
Channel.   In  the  Clyde  six  or  seven  knots  over  the  ground 
was  held  too  much  for  a  steamer  in  a  thick  fog  (i). 

It  has  been  held  in  America  that  it  is  not  enough  to 
slacken  until  the  speed  is  such  as  would  enable  the  steam- 
ship to  avoid  another  vessel  which  is  sounding  her  fog- 
horn (k).  And  from  the  English  decisions  it  appears  that 
the  rate  must  be  regulated  bj  the  thickness  of  the  f og, 
and  the  probability  of  falling  in  with  other  ships,  rather 
than  by  the  supposed  distance  at  which  a  horn  or  bell 
would  be  audible. 

It  isy  of  course,  no  excuse  for  excessive  speed  that  the  Mail  ahipe. 
ship  is  carrying  mails,  and  under  contract  to  deliver  them 
by  a  certain  date  (/).  The  common  excuse,  that  a  rate  of 
speed  greater  than  is  consistent  with  safety  to  other  ships 
is  necessary  for  steerage  way,  is  seldom  listened  to  by  the 
Courts ;  nor  the  suggestion  that  the  ship  was  run  at  con- 
siderable speed  in  order  to  get  out  of  the  fog  {m). 

Where  the  fog  was  so  dense  that  a  steamship  heard  the 
whistle  and  hailing  from  another  without  being  able  to 
see  her,  it  was  held  that  her  duty  was  to  stop  at  once  and 
hail  the  other  vessel  (/t).  In  a  fog  so  dense  that  it  is  not 
possible  for  a  ship  to  see  others  in  time  to  avoid  them,  she 
is  not  justified  in  being  under  way  at  all,  except  from 
necessity.  Neither  Art.  13,  nor  Art.  18,  justifies  her  in 
being  under  way  imder  such  circumstances  (o) .  In  America, 
it  was  said  by  the  Supreme  Court  of  the  United  States 


(i)  ZittU  V.  Bums,  The  Owl  and 
The  Ariadne,  9  Sess.  Gas.  4th  ser. 
118. 

{k)  The  Jlansa,  bBened..  601. 

{I)  The  Vtvid,  Swab.  Ad.  88 ;  10 
Moo.  P.  0.  0.  472 ;  The  Northern 
Indiana,  8  Blatchf .  92. 

(m)  The  Hansa,  6  Bened.  501, 
621 ;  The  Chancellor,  4  Bened.  163, 
164. 

(n)  The  Frankland  and  The  Kee- 
trO,  L.  B.  4  P.  0.  629;  The  Kirby 
HaU,  8  P.  D.  71  ;  The  Dordogne,  10 

M. 


P.  D.  6 ;  and  Bee  The  Teutonia,  23 
WaU.  77. 

(o)  The  Laneashire,  L.  B.  4  A.  & 
E.  198;  The  Otter,  ibid,  203;  The 
Girolamo,  3  Hag.  Ad.  169;  The 
North  American  and  The  Wild  Roee, 
2  Mar.  Law  Gas.  O.  S.  319 ;  Smith 
Y.  St.  Lawrence  Tow  Boat  Co.,  L.  B. 
5  P.  G.  308 ;  The  Orion,  2  Mar. 
Law  Gas.  O.  S.  Dig.  822  ;  The  Vic- 
toria, 3  W.  Bob.  49 ;  The  Perth,  3 
Hagg.  414 ;  and  see  cases  dted 
enpra,  p.  349. 
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Art.  13. 


Steamship 
lyiDg*  dead  in 
tiie  water. 


Duty  of 
steamship 
in  a  fog. 


Pressure  of 
steam  when 
going  slow. 


that  a  Bteamflhip  must  lie  to  if  she  is  in  a  fog  in  a  crowded 
part  of  the  sea  and  caanot  go  ahead  so  as  to  have  steerage 
way  on  her  without  danger  to  other  vessels  (p). 

An  inward-bound  ocean  steamship  of  2,435  tons  register 
was  overtaken  near  the  North- West  Lightship  in  Liver- 
pool Bay  by  a  very  dense  fog.  Bhe  lay  with  her  engines 
stopped  driving  stem  foremost  in  an  E.S.E.  direction 
towards  Liverpool  with  the  flood  tide.  It  was  held  that 
she  was  not  in  fault  for  not  having  brought  up  (g). 

It  would  seem  that  Art.  13  does  not  apply  to  a  steam- 
ship lying  dead  in  the  water  with  her  engines  stopped.  It 
neither  requires  her  to  get  under  way,  nor  forbids  her  to 
move  her  engines  ahead  or  astern  (r).  Whether  a  heavy 
steamship  in  the  tra^ck  of  ships  is  justified  in  placing  her- 
self in  such  a  helpless  position,  or  whether  it  is  her  duty 
to  do  so  imder  some  circumstances,  is  a  difficult  question 
for  an  officer  to  decide,  and  must  depend  upon  the  circum- 
stances of  the  particular  case. 

The  duty  of  a  steamship  under  way  in  a  fog  has  been 
thus  stated  by  the  Supreme  Court  of  the  United  States : 
*^  The  best  precautions  are  bright  signal  lights ;  very  low 
speed — ^just  sufficient  to  subject  the  vessel  to  the  command 
of  her  helm  ;  competent  look-outs  properly  stationed  and 
vigilant  in  the  performance  of  their  duties;  constant 
ringing  of  the  bell  or  blowing  of  the  fog-horn,  as  the  case 
may  be ;  and  sufficient  force  at  the  wheel  to  effect,  if 
necessary,  a  prompt  change  in  the  course  of  the  vessel"  («). 

It  has  been  said  in  an  American  case  that  the  meaning 
of  the  rule  that  a  steamship  shaU  in  a  fog  go  at  a  moderate 
speed  is,  not  that  she  shall  only  have  such  a  pressure  of 
steam  as  will  enable  her  to  go  slow,  but  that  she  shall 
have  her  full  steam  power,  and  still  go  slow,  so  that  she 


(p)  The  Fenntylvania,    19  WaU. 
125. 
(q)  The  Kirhtf  SaU,  8  P.  D.  71. 


(r)  See  The  Boekenna  Bay^  infra, 
p.  394. 

(«)  The  Colorado,  I  Otto,  692  ;  and 
see  Th^  I^'anconia,  4  Bened.  181. 
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may  be  able  to  bring  herself  to  a  standstill  as  soon  as      Art.  18. 
possible  (t). 

Art.  13  does  not  apply  to  sailing  ships  (u) ;  but  undue  Speed  of 
speed  in  a  fog  or  thick  weather  is  not  more  justifiable  for  ?^^/^^ 
sailing  ships  than  for  steamships.  Where  a  sailing  ship  had 
her  studding  sails  set  in  a  thick  fog  and  came  into  collision 
with  another  ship,  Dr.  Lushington  said :  ^'  It  is  unques- 
tionably the  duty  of  a  master  in  intense  fog  to  exercise  the 
utmost  vigilance,  and  to  put  his  vessel  under  command,  so 
as  to  secure  the  best  chance  of  avoiding  all  accidents,  even 
though  such  precautions  may  occasion  some  delay  in  the 
prosecution  of  the  voyage"  (a?).  But  in  this,  and  in 
another  case  (y),  the  sailing  ship,  though  under  a  press  of 
sail  in  a  fog,  was  not  therefore  held  in  fault  for  the 
collision.  And  in  a  recent  case  a  brig  in  the  Atlantic 
carrying  all  plain  sail  and  going  five  knots  in  a  fog  was 
held  free  from  blame  (s). 

In  The  City  of  Brooklyn  (a),  Lush,  J.,  said,  as  to  speed : 
"  I  think  the  rule  of  law  with  regard  to  travelling  at  sea 
is  identical  with  the  law  of  travelling  on  the  high  road. 
No  one  on  a  dark  night  has  a  right  to  go  at  such  a  rate  of 
speed  as  not  to  be  able  to  escape  an  accident  if  he  happens 
to  follow  immediately  in  the  wake  of  another,  whether  it 
be  by  sea  or  land." 

In  very  thick  weather,  or  great  darkness,  a  vessel  is  not 
justified  in  running  through  a  crowded  roadstead,  but 
should,  if  possible,  bring  up  (6). 

A  sailing  ship  going  six-and-a-half  knots  over  a  fishing 
ground  on  a  dark  night,  when  vessels  were  visible  only 
100  or  200  yards  off,  was  held  in  fault  for  a  collision  with 
a  trawler  (c). 

it)  The  Hanta^  6  Bened.  501.  (a)  3  Asp.  Mar.  Law  Cas.  230. 

(tt)  The  Dardoffne,  10  P.D.  6,  12.  (b)  The  Vietoria,  8  W.  Rob.  49  ; 

(z)  The  Itinerant,  2  W.  Rob.  236.  The  George,  4  Not.  of  Cas.  161 ;  The 

(y)  The  Ebenezer,  ibid.  206.  Lochibo,  7  Moo.  P.  0.  0.  427. 

(t)  The  Elytia,  4  Asp.  Mar.  Law  (0  The  Tepperell,  Swab.  Ad.  12. 
Gas.  540. 

A  A  2 


3.36 
Art.  IS. 


Inevitable 
aoddent 
cannot  be 
pleaded 
where  speed 
is  excessiye. 
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In  The  Zadok  {d)^  a  barque  with  nearly  all  the  oanvaa 
set  which  she  oould  oarrj,  going  five  knots  or  upwards  in 
a  fog  in  a  frequented  part  of  the  English  Channel,  was 
held  in  fault,  under  Art.  13,  for  not  going  at  a  moderate 
speed.  In  the  same  case  Sir  J.  Hannen  said,  that  it  is  the 
duty  of  a  sailing  ship  in  a  fog,  where  she  cannot  see  her 
way,  to  moderate  her  speed  to  the  point  at  which  she  has 
just  way  sufficient  to  have  the  power  of  controlling  her 
movements.  A  similar  rule  was  laid  down  {obiter)  in  a 
recent  case  in  the  Court  of  Appeal  {e). 

A  vessel  going  at  too  great  a  rate  of  speed  on  a  dark 
night,  or  in  thick  weather,  cannot  he  heard  to  say  that  a 
collision  was  the  result  of  inevitable  accident  (/).  Under 
such  circumstances  it  is  her  duty  to  go  at  such  a  rate  of 
speed  as  will  enable  her,  after  discovering  another  vessel,  to 
avoid  her  by  stopping  and  reversing  her  engines  (g).  If 
her  speed  is  higher  than  this,  she  will,  almost  certainly,  be 
held  in  fault  for  any  collision  that  may  occur,  although 
she  does  her  best  to  avoid  it  when  the  other  ship  is  seen  {h). 

It  appears  that  where  a  sailing  ship  in  a  fog  is  aware  of 
the  proximity  of  another  vessel,  though  unable  to  see  her, 
it  is  the  duty  of  the  person  in  charge  to  order  his  people 
to  stand  by  the  sheets  and  braces,  in  order  to  manoeuvre 
the  sails,  and  assist  the  helm,  at  the  first  moment  the  other 
ship  is  seen  (»). 

In  The  Beta  (A;),  a  schooner  at  night  in  a  dense  fog  in 
the  Bristol  Channel  was  held  in  fault  for  not  going  at  a 
moderate  speed  within  the  meaning  of  Art.  13.  It  does 
not  appear  what  her  speed  was ;  but  she  had  all  plain  sail 
set,  and  it  was  held  that  she  was  going  faster  than  was 
necessary  '^  to  keep  her  under  command."    It  is  submitted 


(d)  9  P.  D.  114. 

U)  The  Dordogne,  10  P.  D.  6,  12. 

(/)  The  Juliet  Efkine,  6  Not.  of 
Gas.  633. 

{jf)  The  Smyrna,  2  Kar.  Law  Gas. 
O.  S.  93. 


(A)  The  Samphire  t.  The  Fanny 
Seek,  Holt,  193. 

(t)  See  The  Zadok,  9  P.  D.  114, 
117. 

(*)  9  P.  D.  134. 
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that  the  decisions  as  to  what  is  a  ^^  moderate  "  speed  for      Art.  18. 
small  sailing  ships  bear  heavily  upon  such  vessels,  and  * 

that  they  should  not  be  carried  any  further.  A  small 
coaster  with  all  plain  sail  set,  sailing  by  the  wind,  is  seldom 
going  more  than  four  or  five  knots,  and  it  may  be  doubted 
whether  she  would  be  less  Ukely  to  do  damage  if  she 
shortened  sail. 

The  necessity  of  moderate  speed  in  thick  weather  htts  American 
been  insisted  upon  in  numerous  American  cases.     In  a  ^^^^te 
judgment  of  the  District  Court  of  New  York  it  was  said  flp««d  ^  a 
that  in  a  dense  fog  a  ship  is  bound  to  go  as  slow  as  possible 
consistent  with  steerage  way  (/).    Though  not  bound  to 
lie-to  {m)y  ships  are  required  to  use  extra  caution,  and  to 
put  themselves  under  moderate  sail  in  a  fog(n).     A 
schooner  carrying  on  at  night,  and  racing  with  another 
vessel,  was  held  in  fault  for  a  collision  (o). 

If  a  steamship  has  the  wind  aft,  so  that  her  own  smoke  steamship's 
is  blown  ahead,  obscuring  her  Ughts  or  the  yiew  from  her  ^^^^tt, 
deck,  it  is  her  duty  to  go  at  a  moderate  speed,  and  so  that  and  view, 
she  may  see  and  be  seen  by  other  vessels  in  time  to  avoid 
collision  (p). 

The  duty  of  a  steamship  approaching  another  vessel 
with  risk  of  collision,  to  slacken  her  speed,  or  to  stop  and 
reverse,  is  considered  below  (Art.  18). 

The  case  of  a  steamship  lying  dead  in  the  water  in  a 
thick  fog,  and  hearing  the  whistle  or  horn  of  an  approaching 
vessel,  is  not  mentioned  in  the  Begulations.  Art.  13  does 
not,  it  is  submitted,  require  her  to  get  way  on ;  nor,  on 
the  other  hand,  does  Art.  18  require  her  not  to  move  her 
engines  {q).    . 


? 


11)  The  Wettphalia,  4  Bened.  404.  (p)  Th$  lUma  and  l%e  Ava,    2 

[m)  Th$  Morning  Light,  2  WaU.  Asp.  Kar.  Law  Cas.    182 ;    The 

660  ;  The  Colorado^  1  Otto,  692.  Vivid,  7  Not.  of  Gas.  127. 

(n)  The  Colorado,  ubi  supra.  (q)  The  Boekenna  Bay,  Ad.  Ot. 

(o)  The  Thomae  Martin,  3  Blatchf .  14th  Jan.  1886. 
617. 


fog. 
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Art.  18.  The  Lancashire  was  a  liverpool  and  Birkenliead  ferry 

Feny  boats"  steamer.  She  left  her  landing  stage  to  oross  the  Mersey 
ranxiiiig  in  a  in  a  dense  fog,  and  ran  into  The  Levant^  a  vessel  brought 
up  in  her  traok.  It  was  eontended  for  The  Lancashire 
that  it  was  the  custom  of  the  ferry  boats  to  run  in  all 
weathers,  and  that  it  was  neoessary  for  the  oonyenienee  of 
the  pubUo  that  they  should  do  so.  The  Lancashire  was 
held  in  fault  for  the  collision,  on  the  ground  that  she  had 
no  right  to  be  under  way  at  all  in  such  weather  (r).  In 
delivering  judgment  the  learned  Judge  of  the  Admiralty 
Court  (Sir  B.  Phillimore)  said  {s) : ''  The  question  arises 
in  this  case,  whether  it  was  proper  and  right  in  this  ferry 
boat  to  go  deliberately  across  the  river  in  a  fog  of  such  a 
dense  nature  as  here  described,  and  with  the  knowledge 
of  these  vessels  lying  in  her  track,  or  one  of  them  in  her 
track  and  the  others  nearly  so,  and  also  with  the  know- 
ledge that  one  of  them  had,  as  she  contends,  an  insufficient 
watch  P  It  has  been  urged  very  strongly  on  the  Court 
that,  if  this  were  not  to  be  so,  if  the  steam  ferry  boat  was 
to  be  delayed  on  account  of  the  fog,  the  greatest  possible 
inconvenience  would  ensue  to  the  public.  I  have  no  doubt 
that  it  is  very  much  for  the  convenience  of  the  public  that 
the  ferry  boat  should  go  in  all  weathers,  and  at  all  times ; 
but  at  the  same  time,  I  cannot  myself  think  it  right  to 
set  the  convenience  of  the  public  in  competition  with  the 
possibility,  or  rather  the  probability,  of  injuring  human 
life  and  greatly  damaging  property.  At  the  same  time, 
the  custom  appears  to  have  been  for  this  vessel  to  have 
gone  across  in  foggy  weather,  as  at  other  times,  and  regula- 
tions appear  to  have  been  made  with  a  view  to  preventing 
accidents,  surrounding  her  with  every  precaution  that  was 

possible But  one  thing  appears  to  me  quite  clears 

that  if  this  ferry  steamer  thinks  herself  justified  in  going 

(r)  The  Zaneashirey  L.  B.  4  A.  &  (•)  L.  E.  4  A.  &  £.  201. 

E.  108. 
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aorofls  the  river  in  suoh  a  dense  fog  as  this,  ehe  takes  upon      Art.  18. 
herself  all  the  responsibility  incident  to  such  a  conrse. 
She  has  the  advantage  if  she  goes  over  safely,  and  she 
must  have  the  disadvantage  if  she  injures  life  or  property 
in  the  course  of  the  passage." 

The  law  in  America  as  to  ferry  steamers  being  under  Law  in 
way  in  a  fog  seems  to  be  more  favourable  to  the  ferry  ^^-^ 
boats  than  that  of  this  country,  as  laid  down  in  The  Lati"  numiDg  in  a 
caahire.    In  The  Exchange  {£)  the  U.  S.  Circuit  Court  held,   ^^' 
that  while  owners  of  ferry  boats  have  not  any  exclusive 
privileges  of  navigation  over    owners  of  other  vessels, 
nevertheless,  while  the  public  convenience  requires  the 
ferry  boats  to  be  running  as  constantly  as  possible,  the 
rules  which  are  applicable  to  the  running  of  such  a  boat 
are,  that  while  more  than  ordinary  care,  vigilance  and 
caution  are  required  on  the  part  of  the  ferry  boat,  she  is 
entitled  to  more  than  ordinary  diligence  on  the  part  of 
other  vessels  to  avoid  her. 

In  another  case  (u),  it  was  held  that  a  ferry  boat  is  not 
bound  to  stop  running  in  a  dense  fog.  There  are  other 
American  cases  to  the  effect  that  vessels  are  required  to 
know  the  usual  track  of  ferry  boats,  and  to  take  precau- 
tions accordingly,  and  particularly  not  to  anchor  in  their 
track  (a?). 

The  speed  of  vessels  in  some  rivers  (y)  is  regulated  by 
local  rules.  These  rules  are  usually  applicable  in  all 
weathers,  whether  thick  or  fine. 

{t)  10    Blatchf.    68.      See   also  (x)  The  Uudtm,  5  Bened.  206; 

Hofman  v.  Union  Ferry  of  Brook-  The  Belief,  Oloott,  104. 

lyn,  68  N.  York  Rep.  385.  (y)  As  in  the  Thames  and  Tecs ; 

[u)  The  Lydia,  11  Blatchf.  416.  see  infra,  pp.  505,  499. 


360 


THE  REGULATIONS. 


Art.  14. 


Two 
Bhipe. 


Steering  and  SaiKtig  Mules. 

Articlb  14. 

When  two  aailing-shipa  are  approaching  one  another  so  as 
to  involve  risk  of  collision^  one  of  them  shall  keep  out  of  the 
icayofthe  other ^  as  follows^  viz. : — 

(a)  A  ship  which  is  running  free  shall  keep  out  of  the  loay 
of  a  ship  which  is  close-hauled. 

(b)  A  ship  which  is  close-hauled  on  the  port  tack  shall  keep 
out  of  the  way  of  a  ship  which  is  close-hauled  on  the  starboard 
tack. 

(c)  When  both  are  running  free  with  the  wind  on  different 
sides,  the  ship  which  has  the  wind  on  the  port  side  shall  keep  out 
of  the  way  of  the  other. 

(d)  When  both  are  running  free  with  the  wind  ofi  the  same 
side,  the  ship  which  is  to  windward  shall  keep  out  of  the  way 
of  the  ship  which  is  to  leeward. 

(e)  A  ship  which  has  the  wind  aft  shall  keep  out  of  the  way 
of  the  other  ship. 

ThiB  Article  is  identioal  with  Art.  14  of  the  Begulations 
of  1880.  It  is  different  in  form  from  the  meeting  and 
crossing  rules  (Arts.  11  and  12)  of  the  Begulations  of 
1863  (z).  Its  effect,  however,  is  the  same,  except  in  one 
case — ^that  of  two  saiUng  ships  meeting  end  on,  that  is  to 
say,  with  their  masts  or  keels  in  a  line,  or  nearly  so.  Such 
vessels  were  required  by  Art.  11  of  the  Begulations  of 
1863  to  put  their  helms  to  port,  a  manoeuvre  obviously 


(z)  As  to  the  origin  of  the  *' port- 
tack'*  rule,  BOQ9upra^  p.  296.  Ex- 
cept, perhaps,  as  to  paragraph  (a), 
the  rules  of  Art.  14  embody  the 
ancient  practice  of  seamen,  irre- 
spective of  legfislation.  But  the 
practice  seems  to  have  been  loose. 
Whether  the  ship  on  the  port  tack 
was  always  required  to  bear  up  and 
go  under  the  stem  of  the  other,  or 
whether  she  was  at  liberty  to  keep 
out  of  the  way  by  takingother  steps, 


was  uncertain :  see  TheBou^  2  W. 
Rob.  1  ;  The  Dun^ria,  Swab,  Ad. 
126 ;  The  Oazelle,  5  Not.  of  Cas. 
101.  The  rule  that  the  ship  on  the 
port  tack  mustgive  way  was  applied 
to  a  ship  with  tne  wind  a  pomt  or 
two  free :  The  Stranger,  6  jN'ot.  of 
Cas.  36 ;  and  also  where  tlie  course 
of  the  other  shipwas  doubtful :  Ths 
Traveller,  2^7.  Rob.  197;  The  Anne 
and  Mary,  ibid.  189;  The^George,  6 
Not.  of  Cas.  368. 
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dangerous  for  a  yessel  olose-hauled  on  the  starboard  taoL  Art.  14. 
The  effect  of  patting  the  helm  of  a  ship  olose-hauled  on 
the  starboard  taok  to  port  being,  in  many  oases,  to  throw 
the  ship  out  of  command,  and  to  cause  imminent  risk  of 
collision,  it  was,  under  the  port-helm  rule  of  former  Acts , 
often  a  question  of  difficulty  whether  a  ship  close-hauled 
on  the  starboard  tack  broke  the  law  by  not  porting  (a).  As 
to  what  is  '^  risk  of  collision,"  see  above,  p.  306. 

The  classification  of  sailing  ships  contained  in  this  Article  "  Emming 
occasions  some  difficulty.  It  is  probably  intended  to  be  j^j-  ^  th*^*^" 
an  exhaustive  and  not  a  cross  classification.  It  is  doubtful  ^^«™^- 
whether  it  is  either  the  one  or  the  other ;  and  the  wording 
is  at  least  ambiguous.  ^^  Bunning  free  "  appears  to  mean 
not  close-hauled ;  but  the  phrase  is  not  happily  chosen  to 
describe  a  ship  "ramp  full " — having  the  wind  a  point  or  two 
free  and  forward  of  the  beam.  The  words  "  with  the  wind 
abaft  the  beam "  occur  in  Art.  12.  Again,  the  question 
arises,  whether  a  vessel  which  "  has  the  wind  aft "  can  at 
the  same  time  be  "  running  free";  and,  if  so,  whether  (d) 
or  (e)  prevails ;  whether,  if  she  is  to  leeward  of  the  other 
ship,  Art.  14  requires  her  to  keep  out  of  the  way  under  (e), 
or  to  keep  her  course  under  the  combined  operation  of  (d) 
and  Art.  22.  A  further  question  arises,  as  to  how  the 
dividing  line  between  "  running  free  "  and  having  "  the 
wind  aft "  is  to  be  drawn ;  whether,  for  example,  a  ship 
with  the  wind  on  the  quarter,  say,  three  points  from  dead 
aft,  "  has  the  wind  aft."  These  difficulties  will  be  found 
discussed  at  length  in  The  Privateer  (6),  a  recent  Irish  case. 
In  that  case  the  Court  appears  to  have  been  of  opinion  that 


(a)  See  The  Norge  and  The  Wei- 
vrine.  Holt's  Bale  of  the  Boad,  89 ; 
The  Amalia  and  The  Maria,  ibid, 
87 ;  The  Frineeuan  Lovita  and 
TheArtematy  ibid,  75.  Under  the 
former  Acta  see  The  Betsy ,  1  Sp.  E. 
&  A.  34,  note ;  The  Clarence,  ibid, 
206;  The  Halcyon,  Lush.  100; 
Chadicick  v.   City  of  Dublin  Steam 


Packet  Co,,  6  EU.  &  Bl.  771 ;  The 
2>Min/rf««ySwab.Ad.  126.  American 
cases  on  the  same  point  are — The 
Tracy  J.  Broneon,  3  Bened.  841 ; 
The  Helen  J.  Holway  and  Hie  Moore, 
6  Bened.  536  ;  The  Annie  Lindsay, 
ibid.  290  ;  The  Sylvester  Hale,  ibid, 
623. 
{b)  7  L.  B.  Ir.  105;  infra,^^,  368. 
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Art.  14  a  ship  may  at  the  same  time  be ''  running  free  "  and  have 
"  the  wind  aft " )  and  it  appears  to  have  been  held  in  the 
same  case  that  a  ship  with  the  wind  about  two  points  free 
was  close-hauled ;  sed  quaere. 

In  The  Singapore  (c)^  decided  under  the  BegulationB  of 
1863,  Lord  Westburj  appears  to  have  used  the  phrase 
"  running  free  "  as  equivalent  to  "  free  " — the  term  used 
in  Art.  12  of  the  Begulations  of  1863.  But  in  that  ease 
the  ship,  heading  E.  with  the  wind  at  N.W.,  was  dearly 
both  free  and  running. 

In  The  Spring  {d)y  a  smack  with  the  wind  from  two  to 
four  points  from  dead  aft  was  held  to  have  the  wind  aft 
within  the  meaning  of  Art.  12  of  the  Begulations  of  1863. 
A  d^  xe-  A  ship  required  by  the  Begulations  to  keep  out  of  the 

Seep  oat  of  '^^7  ^^  another  may  do  so  in  any  way  she  thinks  proper, 
tiie  way  may  g^^e  may  go  ahead  or  astern  of  the  other,  and  she  may  put 
way  ahe  her  helm  to  port  or  starboard,  as  she  thinks  best  (e).    But 

tmiiKs  proper.  ^^  j^^^g  ^^  right  to  embarrass  the  other,  or  to  put  her  .into 

a  difficulty.     Thus,  it  has  been  held  in  America  (/),  that 

where  two  courses  are  open  to  a  vessel  required  to  keep  out 

of  the  way,  and  she  selects  the  more  hazardous,  she  is 

responsible  for  a  collision  that  would  not  have  occurred  if 

she  had  taken  the  safer  course. 

Art.  14 18  Art.  14  is  supplemented  by,  and  must  be  read  with, 

aSS-^modSed    Arts.  20  and  22 ;  the  former  requires  a  sailing  ship  over- 

^y  -Ajt-  20       taking  another  to  keep  out  of  the  way  {g),  the  latter 

requires  the  overtaken  ship  to  keep  her  course  (h).    The 

difficulty  which  arose  under  the  Bules  of  1863,  of  drawing 

the  line  between  "  crossing  "  and  "  overtaking  "  ships  (i), 

is  intended  to  be  removed  by  the  opening  words  of  Art. 

20.    It  seems  that  under  the  existing  Begulations  a  sailing 

(e)  L.  B.  1  P.  G.  878.  (/)  The  Empire  SUtte,  1  Bened. 

\d)  L.  B.  1  A.  &  E.  99.  67. 

{e)  The  NoTy  2  Asp.  Mar.  Law  {o\  See  infra,  p.  899. 

Gas.  264 ;  The  CarroU,  8  WaU.  302 ;  (A)  See  ittfra,  p.  413. 

The  Great  Eaetem^  2  Mar.  Law  Gas.  (t)  See  i^fra^  p.  876. 

a  S.  97. 
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ship  whioh  is  travelling  faster  than  another  ahead  or  any-      Art  14. 
where  forward  of  her  own  beam  and  coming  up  with  her,  ^ 

must  keep  out  of  the  way  (k).  It  will  be  observed  that  the 
word  "crossing/'  which  governed  the  corresponding  Article 
(12)  of  the  Begulations  of  1863,  does  not  occur  in  the 
Article  now  under  discussion. 

The  duty  of  the  ship  close-hauled  on  the  starboard  tack,  Duty  of  ship 
under  Art.  14,  is  strictly  to  obey  the  rule  requiring  her  to  JSp  her 
keep  her  course.     She  can  excuse  a  departure  from  that  <»^«  to 
rule  only  by  showing  that  it  was  necessary  to  avoid  imme- 
diate danger  (/;.     "Keeping  her  course"  under  Art.  22 
means  keeping  her  course  by  the  wind.   If  in  so  doing  she 
comes  to  or  breaks  off  a  little,  she  does  not  thereby  infringe 
Art.  22  (w).    But  a  vessel  would  not  be  justified  by  Art, 
14  in  standing  on  obstinately  where  it  is  clear  that  a 
collision  may  be  avoided  if  she  alters  her  hehn,  and  in  no 
other  way  (w). 

The  rule  requiring  a  ship  close-hauled  on  the  starboard 
tack  to  stand  on  appears  formerly  not  to  have  been  so 
strict  as  it  is  under  the  existing  law.  Formerly,  where 
two  vessels  on  opposite  tacks  were  approaching  with  risk  of 
coUision,  it  was  held  to  be  the  proper  course  for  both  to  put 
their  helms  to  port  (o).  Such  is  not  now  the  law.  Before 
altering  her  helm  a  ship  must  ascertain  what  course  the 
other  idiip  is  upon,  and  how  she  has  the  wind.  Her  duty 
is  to  wait  until  she  knows  what  the  Begulations  require 
her  to  do.  A  wrong  step  taken  by  a  ship  in  ignorance  of 
I  the  other's  course  will  cause  her  to  be  held  in  fault  if  a 

collision  ensues. 

Hence  arise  cases  of  great  perplexity  to  seamen.    A  Ahardcaae. 
ship,  A.,  dose-hauled  on  the  port  tack,  sees  a  red  light  of 

(k)  See  The  Seatm,  i^fra,  p.  401.  (n)  The  lake  St.  Clair  and  Tk$ 

h)  See  Art.  28,  in/ray  p.  420.  UndertpriUr,  3  Asp.  Mar.  Law  Cas. 

(m)  The  Marmion,  1  Asp.  Mar.  861. 

Law  Cas.  412 ;  The  Aimo  and  The  (o)  The  Seringapatam,  6  Not.  of 

Amelia,  2  Asp.  Mar.  Law  Cto.  96.  Gas.  61,  66. 
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Irtll.  another,  B.,  ahead,  and  a  point  or  two  on  his  starboard 
"'"~^~"^~  bow.  He  oannot  make  out  what  is  B.'s  oourse.  Not 
knowing  which  Article  of  the  Begulations  applies  to  his 
case,  A.  stands  on,  and  at  the  last  moment  bears  up, 
thinking,  erroneously,  that  B.  is  close-hauled  on  the  star- 
board tack.  At  the  same  moment  B.,  who  has  the  wind 
free,  bears  up.  A  collision  follows,  for  which  A.  is  pro- 
bably held  in  fault,  because  he  did  not  keep  his  oourse. 
The  temptation  for  A.,  on  first  seeing  B.,  to  bear  up,  go 
about,  wear,  or  to  take  other  steps  which  he  thinks  will 
avoid  risk  of  collision,  without  regard  to  the  Begulations, 
is  strong. 

The  following  illustration  may  be  suggested: — The 
wind  being  north,  a  ship  close-hauled  on  the  port  tack  and 
heading  E.N.E.,  sees,  within  a  quarter  of  a  mile,  and  on 
her  lee  bow,  a  red  light.  The  vessel  to  which  it  belongs 
may  be  either  in  stays  and  heading  N.,  or  she  may  be 
close-hauled  on  the  starboard  tack  and  heading  from 
N.W.  to  W.N.W. ;  or  again,  she  may  have  the  wind  free 
and  be  heading  from  W.N.W.  to  W.  by  8.  In  the  first 
case  supposed,  the  rapid  alteration  in  the  bearing  of  the 
light  as  it  crossed  her  bows  would  assist  her  in  arriving  at 
the  conclusion  that  the  other  ship  was  close-hauled  on  the 
starboard  tack  and  heading  about  N.W.,  and  in  this  case 
the  duty  of  the  first  ship  is  clear — to  keep  out  of  the  way. 
On  the  other  hand,  if  the  ship  to  which  the  red  light 
belonged  were  light,  under  low  sail,  and  making  consider- 
able lee-way,  the  alteration  in  the  bearing  of  the  light 
would  be  very  slow,  and  it  might  easily  be  mistaken  for 
the  light  of  a  ship  having  the  wind  free.  In  this  case  it 
would  be  very  difficult  for  the  ship  on  the  port  tack  to 
appreciate  the  actual  circumstances  of  the  situation  in  time 
to  comply  with  the  Begulations  so  as  to  avoid  a  collision. 
Keaningof  ^  vessel  may  be  close-hauled  within  the  meaning  of 
wS  "         •^*-  ^^'  although  she  is  not  lying  so  close  to  the  wind  that 
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she  cannot  Infi  a  trifle  without  throwing  herself  in  stays  (p) .  Art.  14. 
In  a  recent  case  (y),  a  brig,  heading  six  points  from  the 
wind,  and  a  ship,  with  her  fore-topsail  carried  away,  head- 
ing seven-and-a-half  points  from  the  wind,  were  held  to 
be  both  close-hauled.  A  ship  sailing  full  and  by,  and 
being  kept  "  a  good  full,"  would  be  close-hauled  within 
Art.  14. 

A  ship  with  the  wind  free  must  keep  out  of  the  way 
of  a  ship  hove-to,  by  virtue,  it  seems,  of  Art.  14  (a)  or 
Art.  14  (e),  for  a  ship  hove-to  is  close-hauled  within  the 
meaning  of  this  Article  (r). 

It  has  already  been  stated  (s)  that  Art.  5,  relating  to  Whether  a 
ships  not  under  command,  probably  doejs  not  apply  to  a  within!^,  u 
ship  hove-to  in  the  ordinary  course  of  navigation.    Art.  14,  *nd  required 
therefore,  applies  to  a  ship  lying-to,  so  as  to  require  her  of  the  way. 
to  keep  out  of  the  way,  notwithstanding  her  comparatively 
helpless  condition.      In  a  case  {t)  decided  in  1847,  the 
facts  were   as  foDows : — T/ie  Lavinia,  a  schooner  close- 
hauled  on  the  starboard  tack,  came  into  collision  in  broad 
dayUght  with  The  London^  a  schooner  hove-to  on  the  port 
tack.     The  crew  of  The  London  were  engaged  in  reefing 
her  topsail.     The  helm  of  TJie  Laviniay  which  had  been 
lashed  a-lee,  was  put  over  to  port  shortly  before  the  col- 
lision.    The  Lavinia  kept  her  course  up  to  the  moment  of 
collision,  and  hailed  The  London  to  port.     It  was  held  that 
ITie  London  was  solely  in  fault. 

In  a  recent  case,  The  Young  AlonsOy  a  dandy-rigged 
smack,  hove-to  on  the  port  tack,  was  held  in  fault  under 
Art.  12  of  the  Eegulations  of  1863,  for  a  collision  with 

(p)  The  Singapore  and  The  Hehe^  Gas.  29 ;   The  Blenheim^  1  Sp.  E.  & 

Holt,  124 ;  L.  R.  1  P.  G.  378,  383  ;  A.  285. 

The  City  of  London  Steam  Packet  Co.,  (s)  Supra,  p.  328. 

6  EU.  &  Bl.  771.  (0  The  London,  6  Not.  of  Gas. 

(g)  The  Bredalbane,  7  P.  D.  186.  29.     The  Blenheim,  1  Sp.  E.  &  A. 

(r)  The  Eleanor  v.  The  Alma,  2  285  (decided  in   1864),  is  a  very 

Mar.  Law  Gas.   0.   S.  240 ;    The  similar  case ;  The  James,  Swab.  60. 

Boealie,  6  P.  D.  215  ;    The  James,  Bufc  see  T?te  Eleanor,  ubi  stipra. 
Swab.  60  ;   Tfte  London,  6  Not.  of 
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Irtl4. 


Sailing  ship 
hoYO-to. 


Cases  illos- 
tratingf 
Art.  14. 


The  Bosaliey  a  three-masted  schoonery  close-hauled  on  the 
starboard  taoL  The  collision  was  in  the  daytime  in  dear 
weather,  and  The  Roealie  {u)  was  held  to  be  also  in  fanlt. 
It  does  not  appear  that  either  vessel  did  anything  to  avoid 
the  collision. 

The  following  American  case  is  instructive  upon  a  point 
which  does  not  appear  to  have  been  sufficiently  considered 
in  the  English  cases.  A  schooner,  with  the  wind  free,  was 
in  collision  with  a  pilot  boat  lying-to  with  her  helm  lashed 
a-lee.  The  pilot  boat  was  forging  ahead  at  the  rate  of 
about  a  knot  an  hour,  as  she  kept  coming  to  and  falling 
off.  Both  vessels  were,  in  1866,  held  by  the  District 
Court  of  the  United  States  to  be  in  fault  for  the  collision: 
the  schooner  for  not  keeping  out  of  the  way  of  a  vessel 
which  was  *' close-hauled,"  and  the  pilot  boat  for  not 
keeping  her  course.  The  Court  said  that  the  proper  course 
for  those  on  board  the  pilot  boat  to  have  taken  was  to  get 
way  on  her,  so  as  to  keep  a  steady  course  {x).  This  seems 
a  reasonable  decision  as  regards  the  duty  of  the  pilot  boat. 
It  may  well  be  doubted  whether  heaving-to  in  the  track 
of  ships  and  lashing  the  helm  a-lee,  in  order  to  save  the 
trouble  of  a  hand  at  the  helm,  is  not  in  itself  negligence 
for  which  the  ship  should  be  held  liable  in  case  of  colli- 
sion (^).  A  vessel  so  situated  is  practically  helpless  to 
keep  out  of  the  way  herself ;  and  her  lights  are  misleading 
to  other  ships  because  of  her  imsteady  course  and  the  lee- 
way she  makes. 

The  following  cases,  decided  under  the  Begulations  of 
1863,  illustrate  the  application  of  Art.  14,  and  the  circum- 
stances under  which  it  may  be  departed  from : — 

Two  ships  were  turning  to  windward  in  a  narrow  chan- 
nel, both  on  the  starboard  tack,  and  one  following  in  the 
wake  of  the  other.  The  leading  ship,  having  stood  as  far 
towards  the  side  of  the  channel  as  was  prudent,  went 


in)  5  P.  D.  246. 

(j)  The  Tramit,  3  Bened.  192. 


(y)  See  The  Eleanor^  uhi  eupra. 
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alK)ut.    There  was  risk  of  collisloii  if  the  other  ship  stood      Art.  14. 
on.    It  was  held  that  it  was  the  duty  of  the  following 
ship,  although  on  the  starboard  taok^  to  go  about  when  the 
leading  ship  did  so  (2). 

In  a  case  where  the  courses  of  the  two  ships  were  within 
a  point  of  being  directly  opposite  (W.N.W.  and  S.E.  by  E.), 
the  Privy  Council  held  that  they  were  "  crossing,"  and 
not  "  meeting,"  ships  {a). 

Where  two  vessels  close-hauled  on  opposite  tacks  sighted 
each  other  at  so  short  a  distance  that  it  was  not  possible 
for  the  ship  on  the  port  tack  to  avoid  the  other  if  the  latter 
stood  on,  it  was  held  that  it  was  the  duty  of  the  latter  to 
port  and  let  go  her  head  sheets  (6). 

Where  a  ship  close-hauled  on  the  port  tack  was  unable 
to  bear  up  owing  to  her  head-gear  being  carried  away,  and 
the  other  ship,  in  ignorance  of  her  disabled  condition,  kept 
her  course,  a  collision  which  followed  was  held  to  be  an 
inevitable  accident  (c). 

The  wind  being  somewhere  from  S.  to  S.S.E.,  the  sloop 
Constantiney  heading  N.N.E.,  fell  in  with  the  cutter  Spring^ 
heading  W.  by  S.,  and  to  leeward.  It  was  held  that  it 
was  the  duty  of  The  Constantine  to  keep  out  of  the 
way,  and  that  the  duty  of  The  Spring  was  to  keep  her 
course  (rf). 

A  full-rigged  ship,  with  the  wind  free,  crossing  a  brig 
and  a  schooner  close-hauled  on  the  same  tack,  was  held  in 
fault  for  approaching  them  so  close  that,  upon  the  schooner 
going  about,  a  collision  with  the  brig  was  inevitable  [e). 

A  ship  just  gathering  way  on  the  port  tack,  after  going 
about,  was  held  free  from  blame  for  a  collision  with  another 

(s)  The  FrUeilla,  L.  B.  3  A.  &  E.  (c)  The  Aimo  and  The  Amelia,  2 

125  ;  and  see  The  Lake  Si.  Clair  and  Asp.  Mar.  Law  Gas.  96. 

The  Uhdencriier,  3  Asp.  Mar.  Law  {d)  The  Spring,  L.  B.  1  A.  &  E. 

Gas.  361.  99. 

(a)  The  CoruMutum,  2'Moo.  P.  0.  (e)  The  Mobile,  Swab.  Adm.  69 ; 
C.  463.  on  app.,  ibid,  127 ;  this  case  was 

(b)  The  Lady  Anne,  15  Jur.  18.  under  a  former  Act. 
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A'^-^*      close-hauled  on  the  starboard  tack,  which  had  approached 
her  too  near  whilst  in  stays  (/). 

A  collision  occurred  between  the  barque  St.  Jean  and 
the  barque  Privateer.  The  St.  Jean  had  the  wind  on  the 
port  side  about  two  points  free.  The  Privateer  had  the 
wind  somewhere  between  dead  aft  and  three  points  on 
the  starboard  quarter.  It  was  held  (in  Ireland)  that  it 
was  the  duty  of  The  Privateer  to  keep  out  of  the  way  (^), 
either  by  virtue  of  Art.  14  (a)  or  Art.  14  (e).  The  case 
of  The  Singapore  (h)  was  reUed  on  as  an  authority  for  the 
proposition,  that  a  vessel  heading  as  much  as  eight  points 
from  the  wind  is  "  close-hauled  "  within  the  meaning  of 
the  Begulations.  In  that  case  a  laden  barque  was  heading 
seven  points  from  the  wind,  and  was  held  to  be  close- 
hauled.  It  is  submitted  that  The  Singapore  is  an  extreme 
case,  and  that  a  vessel  heading  more  than  seven  points 
from  the  wind  cannot  be  properly  said  to  be  close-hauled. 

A  brig  was  heading  E.  by  N.  on  the  starboard  tack, 
close-hauled,  and  a  ship,  also  on  the  starboard  tack,  and 
said  to  be  dose-hauld  (e),  heading  N.E.  by  E.  half  E.,  was 
to  windward  of  her.  Each  vessel  pleaded  that  the  other, 
when  first  seen,  was  about  four  points  abaft  her  own  (t.  e. 
the  complainant's)  beam.  It  appears  to  have  been  held 
that  the  allegation  of  the  brig  was  proved — that  the  ship 
was  overtaking  the  brig;  and  that  her  duty,  therefore, 
was  to  keep  out  of  her  way.  But  the  case  is  not  satisfac- 
tory, for  the  Court  appears  to  have  been  of  opinion  that 
the  ships  were,  in  fact,  not  within  the  overtaking  (Art.  22) 
rule,  but  within  Art.  14  (k). 

Two  ships,  close-hauled  on  opposite  tacks,  were  crossing 
each  other.  The  ship  on  the  starboard  tack  was  held  in 
fault  for  not  keeping  out  of  the  way  when  the  other,  being 

(/)  The  Charlotte  Baab,  Brown,  (t)  She   liad  carried  away  her 

Ad.  463.  fore -topsail  shorfcly  before  the  ool- 

(j^)  J!^tf  Privateer^   9  L.   B.   Ir.  Hnon. 

106.  (h)  The  Breadalhane,  7  P.  B.  184. 

(h)  L.  R.  1  P.  C.  378. 
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ahead  and  to  windward,  oould  not  bear  up  without  risk  of      Art.  14. 
colUfiion,  and  could  not  go  about  because  of  a  shoal  (/). 

A  sloop,  with  the  wind  free,  was  running  through  a 
narrow  channel  against  a  strong  tide  close  to  the  shore. 
Two  schooners,  the  combined  length  of  which  was  equal  to 
half  the  breadth  of  the  channel,  were  beating  to  windward 
in  the  opposite  direction.  It  was  held  that  the  stemmost 
of  the  schooners  was  in  fault  for  standing  on  when  under 
the  stem  of  the  leading  schooner,  so  that  when  she  was 
obliged  to  go  about  she  ran  into  the  sloop,  which  could  not 
avoid  her  without  going  ashore  (m). 

Article  15. 
Iftxco  ships  under  steam  are  meeting  end  ouy  or  marly  end'    Art  16. 


on,  so  as  to  involve  risk  o/collisiony  each  shall  alter  her  course  t^^  ^j^. 
to  starboard y  so  that  each  may  pass  on  the  port  side  of  the  ™id«F  ^«™ 
other. 

This  Article  only  applies  to  cases  where  ships  are  meeting 
end  ony  or  nearly  end  on^  in  such  a  manner  as  to  invoke  risk 
of  collision  J  and  does  not  apply  to  two  ships  which  musty  if  both 
keep  on  their  respective  courses,  pass  clear  of  each  other ^ 

The  only  cases  to  which  it  does  apply  are  when  each  of  the 
two  shijys  is  end  on,  or  nearly  end  on,  to  the  oth^r ;  in  other 
wordsy  to  cases  in  which,  by  ctoy,  each  ship  sees  the  masts  of  the 
other  in  a  lincy  or  nearly  in  a  line,  with  her  won ;  and  by 
night  to  cases  in  which  each  ship  is  in  such  a  position  as  to  see 
both  the  side  lights  of  the  other. 

It  does  not  apply  by  day  to  cases  in  which  a  ship  sees  another 
ahead  crossing  her  oicn  course  ;  or  by  night  to  cases  where  the 
red  light  of  one  ship  is  opposed  to  the  red  light  of  the  other,  or 
where  the  green  light  of  one  ship  is  opposed  to  the  green  light 
of  the  other,  or  where  a  red  light  without  a  green  light,  or  a 

(/)  The    Ann   Caroline^   2    Mar.  (m)  The  Mark  Eveline,  16  Wall. 

Law  Gas.   O.   S.   208    (Amerioan      348. 
case). 

M.  B  B 
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green  light  without  a  red  lights  is  seen  Mheadj  or  where  both 
green  and  red  lights  are  seen  anywhere  but  ahead. 

This  Article  is  identical  with  Art.  15  of  the  Begulations 
of  1880.  It  contains  the  substance  of  Art.  13  of  the 
Begulations  of  1863,  and  of  an  Order  in  Council  of  the 
30th  of  July,  1868,  explaining  the  meaning  of  "end  on"(«). 
The  interpreting  Order  is  said  to  have  been  made  in  con- 
sequence of  the  decision  in  The  Cleopatra  (o),  hj  which  the 
port-helm  rule  of  a  former  Act(p)  was  held  to  apply 
where  the  ships  were  on  parallel  courses  green  to  green, 
each  being  on  the  starboard  bow  of  the  other  {q). 

The  words  "  each  shall  alter  her  course  to  starboard"  are 
exactly  equivalent  to  "  the  helms  of  both  shall  be  put  to 
port  "of  the  Regulations  of  1863  (r).     The  words  "so 


(n)  It  is  not  dear  that  25  &  26 
Viot.  c.  63,  authorizes  an  interpre- 
tation of  the  Regulations  by  Order 
in  Council.  No  Order  in  Council 
applied  the  interpreting  Order  to 
foreign  ships  out  of  British  juris- 
diction, and  it  has  been  doubted 
whether  the  interpreting  Order 
ever  affected  foreign  ships.  Any 
difficulty  upon  this  point  is  at  an 
end  aince  me  existing  Art.  16  has 
been  in  force. 

(o)  Swab.  135. 

Ip)  17  &  18  Viot.  c.  104,  8.  296. 

\q)  See  The  Odessa,  4  Asp.  Mar. 
Law  Cas.  493. 

(r)  The  alteration  in  the  word- 
ing of  the  Beg^ulations  was  probably 
made  with  a  view  to  a  possible  uni- 
formity of  system  amongst  the  sea- 
men of  all  nations  as  regards  orders 
to  the  helm.  In  English  ships  the 
order  which  sends  the  ship's  head  to 
starboard  is  "port !  *'  In  France 
the  equivalent  order  is  **  tribord  I  " 
— the  literal  translation  of  which  is 
*' starboard.''  Some  nations,  in- 
cluding America,  Austria,  Spain, 
and  Italy,  adopt  the  English  sys- 
tem, others  the  French ;  with  the 
Scandinavian  nations,  the  practice 
is  said  to  vary  in  different  ships : 
see  Naut.  Mag.  1877,  p.  340.  Since 


pilots  of  one  nation  are  frequently 
in  charge  of  ships  of  anothier  na- 
tion, it  IS  manifest  that  a  uniform 
system  is  veir  desirable.  The  ap- 
parent paraoox  involved  in  the 
English  system  originated  with  the 
use  of  the  tiller,  the  movements  of 
which  are  opposite  to  those  of  the 
ship's  head.  Most  vessels  of  any 
tonnage  being  now  steered  by  a 
wheel,  and  the  tiller  being  ne- 
quently  aft  of  the  rudder-head,  the 
orders  to  the  helm  are  altogether 
anomalous.  With  a  wheel,  and  a 
tiller  aft  of  the  rudder-head,  the 
order  to  send  the  ship's  head  to 
sUrboard  is  still  <*port!"  whilst 
the  wheel,  the  tiller,  and  the  ship's 
head  all  move  together  in  the  same 
direction,  to  starboard.  It  is  stated 
(Naut.  Maff.  1879,  p.  216)  that  in 
most  French  ships  tne  tiller  chains 
are  so  rove  that  the  wheel  turns  to 
port  as  the  ship's  head  goes  to 
starboard.  From  Sir  H.  Manway- 
ring's  Seaman's  Dictionary,  pub- 
lished in  1644,  it  appears  that  the 
existing  praotioe  is  at  least  as  old 
as  the  early  part  of  the  17th  cen- 
tury. Probably,  it  has  been  the 
same  since  rudders  and  tillers  were 
invented.  It  must  be  remembered 
that  when  going  astern  the  action 
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that  each  may  pass  on  the  port  side  of  the  other  "  appear      Art.  15. 
to  be  merely  explanatory. 

In  a  recent  case  a  Thames  pilot,  an  Englishman,  was 
held  liable  for  damages  for  a  collision  between  the  French 
ship  which  he  was  piloting  and  another,  caused  by  his 
giving  the  order  "  Tribord !"  which  the .  man  at  the  helm, 
a  Frenchman,  carried  out  according  to  the  French  cus- 
tom («),  by  putting  his  helm  to  port ;  whereas  the  proper 
order  should  have  been  '^  Babord !"  the  ship's  head  being 
required  to  go  to  port  (t). 

The  vessels  described  in  this  Article  as  ^'  ships  imder 
steam  "  are  probably  the  same  as  those  described  elsewhere 
in  the  Regulations  as  '^  sea-going  steamships,"  or  '*  steam- 
ships ;"  and  it  is  not  clear  why  the  same  term  is  not  used 
throughout.  It  may  here  be  noticed  that  a  steamship 
towing  another  vessel  is  a  steamship  within  the  meaning 
of  the  Steering  and  Sailing  Bules ;  and  that,  so  far  as  she 
is  able,  she  is  required  to  comply  with  Articles  15,  16,  17, 
18,  19,  20,  21,  22  and  23  («)• 

As  to  the  meaning  of  ^^  so  as  to  involve  risk  of  colli- 
sion," see  above,  p.  306. 

In  the  existing  Begulations  vessels   approaching  each  dasfflfioatioii 
other  are  described  as  "meeting"  (jt),  "crossing,"  and  meetmg,"^ 
"  overtaking,"  or  being  overtaken.     It  appears  that  this  ^^^Jfi*^^ 
classification  is  intended  to  include  all  cases  of  ships  ap-  ships, 
preaching  or  being  approached  by  others.     It  is  a  cross 
classification,  for  although  no  ship  that  is  a  "  crossing " 
ship  can  at  the  same  time  come  within  the  rule   for 
"  meeting  "  ships,  yet  a  "  crossing  "  ship  may  at  the  same 


of  the  rudder  is  reTersed,  and  that 
the  order  **  port ! "  and  correspond- 
ing moTement  of  the  rudder  to 
starboard,  sends  the  ship's  head  to 
port. 

(s)  See  note  (r),  supra. 

(t)  The  London  School  Board  v. 
Zardner,  Times,  20th  Feb.  1884. 

(«)   The    Indepeudencc    and     The 


Arthur  Gordon^  Lufih.  270 ;  itifra^ 
p.  372. 

{x)  ** Meets"  in  17  &  18  Vict.  c. 
104,  8.  296,  see  infra,  p.  372,  had 
a  wider  meaning  than  *'  meeting  '* 
in  the  existing  Regulations :  see 
The  Cleopatra^  Swab.  13^  ;  see  also 
The  Inflexible,  Swab.  32,  as  to  the 
application  of  sect.  296. 
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Art.  15. 


Abolition  of 
the  rule  of 
«  port  helm" 
except  in  one 
oaae. 


Case  of 
steamship 
making  over 
the  ground 
a  course 
different  from 
the  direction 
of  her  head. 


time  be  an  "  overtaking  "  ship,  and  be  bound  by  Article 
20  (y). 

The  rule  contained  in  Artide  16  is  not  identical  with, 
the  "port  helm"  rule  of  former  Acts,  and  of  the  old 
maritime  law,  with  which  seamen  were  familiar  (a).  The 
existing  Begulations  limit  the  application  of  the  "  port 
helm  "  to  one  case  only,  namely,  where  both  the  ships  are 
steamships,  and  they  are  proceeding  in  directly  opposite 
directions  on  the  same  line,  or  nearly  so.  In  every  other 
case  the  "  port  helm "  rule  is  inapplicable,  and  the  two 
ships  must  act  as  required  by  the  particular  Article  appli- 
cable to  the  case.  There  is  reason  to  think  that  the 
important  alteration  of  the  law  effected  by  the  Begulations 
of  1863,  and  continued  by  those  of  1880,  has  not  produced 
a  corresponding  change  in  the  practice  of  seamen.  The 
proper  application  of  the  "  port  helm  "  rule  in  its  existing 
shape  requires  the  careful  attention  of  seamen.  Its  indis- 
criminate application  has  been  a  fruitful  source  of  collision. 

It  appears  from  the  explanatory  part  of  Article  15  that 
the  application  of  that  Article  is  determined,  not  by  the 
directions  in  which  two  ships  are  approaching  each  other 
oyer  the  ground,  but  by  the  directions  in  which  their  heads 
are  pointing.  The  case  of  a  steamship  crossing  a  tideway, 
of  a  vessel  dropping  up  stem  foremost  with  the  tide  and 
guiding  herself  with  her  anchor  (a),  or  of  a  tug  with  a 
heavy  ship  in  tow  making  considerable  leeway,  so  that  she 
IB  approaching  another  vessel  upon  a  course  over  the  ground 
directly  opposite  to  that  of  the  other,  but  in  a  direction 
different  from  that  in  which  her  head  is  pointing,  does  not 


(y)  See  Arts.  14,  16,  and  20.  As 
to  the  distinction  between  ''meet- 
ing" and  ''crossing'*  ships,  see 
The  Franemia,  2  P.  D.  8 ;  2^ 
Trineessan  Lovita  and  Tht  Artemas^ 
Holt,  75 ;  The  Eliza  and  The  Ori- 
noeo,  ibid.  98  ;  The  Superb  and  The 
Florence  BragingUm^  2  Mar.  Law 
Cas.  O.  S.  237;  The  Feekforton 
Caitle,  3  P.  D.  11 ;  TAtf  Breadalbane, 


7  P.  D.  186;  TheSeaton.dT,  D.  1 ; 
The  Columbia,  10  Wall.  246. 

{z)  As  to  the  application  of  the 
port-helm  role  of  the  M.  S.  A.  1854, 
see  The  Arthur  Gordon  and  Thi 
Independence,  Lush.  270;  and  see 
cases  cited  pp.  371,  373,  374. 

(a)  As  in  The  Smyrna,  mentioned 
arguendo  in  The  George  Arkle,  Lnah. 
382. 
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seem  to  be  expressly  provided  for.    It  will  be  noticed  that      Art.  15. 
under  the  existing  Eegulations  there  is  no  "  end  on  "  rule 
for  saiHng  ships,  as  there  was  under  the  Begulations  (Art. 
11)  of  1863. 

^^  Altering  her  course  to  starboard  "  under  Art.  15  means  How  mnch 
altering  sufficiently  to  take  her  clear  if  the  other  ship  does  musTbe^ 
not  starboard  (J).     The  law  is  that  both  ships  are  to  alter  altered;  both 
their  courses  to  starboard,  and  the  neglect  by  one  to  obey  port*;  ^^ther 
the  law  wiU  be  no  excuse  to  the  other,  although  there  ?^^^-®^ 
would    have    been  no  collision  if  one    had  ported  (c).  determined. 
Where  a  ship  is  in  a  position  to  which  Art.  16  applies, 
and  she  alters  her  course  sufficiently  to  determine  the  risk 
of  collision,  she  is  not  necessarily  required  at  the  same 
time  to  slacken  under  Art.  18  (c?).    There  is,  however, 
some  obscurity  as  to  the  circumstances  under  which  Art. 
18  applies.    It  has  been  held  to  apply  where  there  will  be 
risk  of  collision  if  the  vessels  continue  to  approach  each 
other  (<?). 

If  two  steamships  sight  each  other  nearly  right  ahead, 
but  so  that  each  is  a  little  on  the  starboard  bow  of  the 
other,  the  law  requires  each  to  put  her  helm  to  port, 
although  a  collision  would  be  avoided  if  each  were  to  star- 
board, and  that  appears  to  be  the  safer  and  more  conve- 
nient course.  "  It  is  essential  that  the  law  should  be 
universally  observed.  If  one  obeys  and  the  other  does  not, 
the  utmost  confusion  and  danger  will  be  introduced.  A 
vessel  which  obeys  the  law  has  a  right  to  trust  that  the 
vessel  which  she  meets  ....  wiU  obey  it  too,  and  she 
acts  accordingly"  (/). 

{b)  The  Jesmond  BJndL  The  Earl  of  Beryl,   9  P.   D.   137,    141;  tw/ra, 

Elgin,  L.  R.  4  P.  C.  1.  p.  389 ;  and  see  wpra,  p.  305. 

(e)  See  The  America,  2  Otto,  432 ;  (/)  Fer  Lord  Kingsdown  in  The 

The  Araxes  and  The  Black  Frince,  Araxea  and  The  Black  Prince,    16 

infra ;  LittU  y.  Burns,  9  Court  of  Moo.  P.  C.  C.  122 ;  and  see  The 

Seas.  Cas.  4th  ser.  118.  Cleopatra,  Swab.  Ad.  136.    These 

{d)  The  Jeemond  and  The  Earl  of  cases  were  under  17  &  18  Vict.  o. 

Elffin,  Bupra,  104,  s.  296 ;  see  also  Little  t.  Burns, 

(e)  See  per  Brett,    M.R.,    The  ubi  supra. 
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Art.  16.  The  meaning  of  '^  nearly  end  on  "  has  not  been  exactly 

Tj^^liatiB  defined.  Vessels  upon  parallel  courses,  each  with  the  other 

"  nearly  end  nearly  right  ahead,  and  vessels  upon  courses  making  with 
each  other  an  angle  of  two,  or  even  three,  points  have  been 
held  to  be  meeting  "  nearly  end  on  "  (/).  But  in  a  case 
where  the  courses  of  the  two  ships  were  within  a  point  of 
being  directly  opposite  (W.N.W.  and  S.E.  by  E.)  the 
Privy  Coimcil  decided  that  the  ships  were  "  crossmg,"  and 
not  '^  meeting  "  {g).  These  cases  were  decided  before  the 
interpretation  of  the  term  by  Order  in  Council  of  the 
30th  July,  1868.  In  a  case  subsequent  to  the  Order  in 
Coimcil  vessels  upon  courses  within  one-and-a-half  points  of 
being  directly  opposite  (S.S. W.  and  N.E.  J  N.)  were  held 
to  be  not  end  on  (A).  In  a  recent  (Scotch)  case  two  vessels 
in  the  Clyde  were  held  to  be  end  on,- though  each  was 
about  half  a  point  on  the  starboard  bow  of  the  other  (i). 

It  would  seem  that  Art.  15  cannot  apply  to  two  ships 
roimding  in  opposite  directions  a  promontory  or  a  bend  in 
a  winding  channel,  and  in  such  a  position  that  the  red 
light  of  one  is  opposed  to  the  green  of  the  other.  But  it  is 
difficult  to  say  how,  in  such  a  case,  the.  ships  are  required 
to  pass  each  other,  and  by  what  Article  of  the  Begulations 
they  are  governed.  It  seems  that  the  crossing  rule  (Art. 
16)  does  not  apply  to  them  (k). 

It  should  be  noticed  that  there  is  no  '^  end  on  "  rule  in 
force  in  the  river  Thames.  The  corresponding  Article 
(Bule  22)  of  the  Thames  rules  has  a  wider  application 
than  the  Article  under  consideration  (/). 

(/)  The  Fruiter  and  The  Fingal,  C.  C.  463. 

2  Mar.  Law  Cas.  O.  S.  291 ;  The  (A)  The  Bona  and  The  Ara,  2 

Kezia  and  The  Victoria,  Holt,  70  ;  Aa^.  Mar.  Law  Cas.  182. 

The  FrineeMan  Loviea  and  The  Ar^  (t)   Little  v.  Bums,  The  Otcl  and 

temae,  Holt,  76;  The  Thames  and  TheAriadne,9SeeB,Caa,iiiiBerAlS. 

The  Stork,  Holt,  161 ;  The  St,  Cyran  {k)  See  The  Velocity,  L.  R.  8  P. 

and  The  Henry,  Holt,  72.  G.  44  ;  infra,  p.  376. 

{(f)  The  Omsiitution,  2  Moo.  P.  (/)  See  infra,  p.  606. 
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Article  16. 
If  two  -^hips  under  steam  are  crossing  so  as  to  involve  risk      Art  16. 


oroasing. 


ofcollisiouy  the  ship  tchich  has  the  other  on  her  otcn  starboard  xwo  ships 
side  (m)  shall  keep  out  of  the  way  of  the  other.  ^^^^  "^^^"^ 

This  Article  is  identical  with  Art.  16  of  the  Begula- 
tions  of  1880,  and  with  Art.  14  of  the  Eegulations 
of  1863.  As  to  the  meaning  of  ^'  risk  of  collision/'  see 
above,  p.  306 ;  as  to  the  distinction  between  "  meeting," 
"  crossing,"  and  "  overtaking"  ships,  see  p.  371 ;  as  to  how 
a  ship  is  to  "  keep  out  of  the  way,"  see  p.  362 ;  and  as  to 
the  duty  of  the  ship  which  has  the  other  on  her  port  side 
to  keep  her  course,  see  Art.  22,  p.  413,  below. 

A  vessel  coming  up  with  another  astern  or  on  her  quarter 
may  be  at  once  "  crossing  "  and  "  overtaking  "  her  within 
the  meaning  of  Arts.  16  and  20.  Under  such  circum- 
stances the  "  overtaking  "  rule  (Art.  20)  prevails,  and  it  is 
clearly  the  duty  of  the  faster  ship,  whether  she  has  the 
other  on  her  port  or  starboard  side,  to  keep  out  of  the 
way.  This  is  clear  from  a  recent  case,  The  Beaton  (w). 
The  facts  of  that  case  will  be  found  stated  below  (p) ;  the 
following  observations  of  Butt,  J.,  explain  the  combined 
effect  of  Arts.  16  and  20 :  "  The  corresponding  Article  (17) 
of  the  Hegulations  of  1863  (i.  ^.,  corresponding  to  Art.  20  of 
the  Begulations  of  1830)  seemed  to  have  left  a  doubt  in 
some  cases  as  to  the  relative  duties  of  ships,  one  of  which 
was  at  once  a  crossing  and  an  overtaking  ship,  and  Art. 
20  of  the  Begulations  of  1880  was  passed  to  remove  such 
doubt.     Therefore  the  overtaking,  and  not  the  crossing. 


(m)  The  Portuguese  veision  of 
this  Aitiole  is  so  -worded  as  to  hare 
giyen  rise  to  the  contentioii  that 
the  Teesel  required  to  keep  out  of 
the  way  is  tiie  vessel  from  which 
the  starboard  side  of  the  other  is 
seen.  There  seems,  howeyer,  to  be 
no  ground  for  this  suggestion.  The 
Article  IB  clear  as  to  the  ship  in- 
tended—<?  quelle  que  vir  o  ofttro  par 


eatibordo — and  its  meaning  has  been 
since  authoritatively  declared  to  be 
in  accordance  with  that  of  the 
English  version.  See  Pari.  Paper, 
c.  3443,  Sess.  1882,  correspondence 
relating  to  the  collision  between 
The  Inmlwto  and  The  City  of  Mecca. 

(n)  9  P.  D.  1. 

o)  P.  401. 
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Art.  16.  rale  is  to  prevail  where  there  is  any  doubt.  Tlie  Polcevera 
was  clearly  an  overtaking  ship,  although  she  may  have 
also  been  a  Grossing  one.  A  vessel  may  be  both  overtaking 
and  crossing,  as  when  she  is  on  an  intersecting  course,  and 
is  also  overtaking  the  other  vessel "  (p). 

A  tug  or  a  steamship  with  a  vessel  in  tow  (q),  and  a 
steamship  lying-to  under  canvas  with  her  steam  up,  is  a 
ship  under  steam  within  the  meaning  of  this  Article  (r). 
Application         There  have  been  some  important  decisions  as  to  the 
a  irtndinff  ^    application  of  the  "  crossing  "  rule  in  winding  rivers.   The 
riyer.  steamship  Carbon^  coming  up  the  Thames  on  the  flood-tide, 

and  rounding  a  point  where  the  river  turns  to  starboard, 
under  a  port  helm,  saw  a  little  on  her  starboard  bow  the 
masthead  and  red  lights  of  The  Velocity^  a  steamship 
coming  down  the  river.  In  that  part  of  the  river  it  is 
usual  for  ships  bound  down  to  keep  near  the  north  shore. 
It  was  held  that  the  ships  were  not ''  crossing  "  ships,  and 
that  The  Carbon  was  wrong  in  porting  and  attempting  to 
pass  to  the  north  of  The  Velocity.  It  was  held  by  the 
Privy  Council  that  the  duty  of  each  ship  was  to  continue 
her  course  round  the  point  in  the  usual  track,  in  which 
case  they  would  have  passed  dear  {a). 

The  case  of  The  Velocity  was  decided  upon  the  general 
or  sea  Begulations  of  1863,  and  before  any  spedid  rules 
for  the  Thames  were  in  force.  According  to  this  case,  it 
appears  that  in  winding  rivers,  and  channels  where  no 
special  rules  are  in  force,  two  ships  on  opposite  sides  of 
a  point,  and  rounding  the  bend,  are  not  always,  or  for 
that  reason  alone,  "  crossing  "  ships.  But  it  is  not  dear 
that  this  decision  would  be  followed  where  the  "  crossing  " 
rule  has  been  in  terms  enacted  for  the  regulation  of  navi- 

(p)  The  Seaton,  9  P.  D.  1,  2.  44.    See  also  The  Cologne  and  The 

{q)  See  The  Independence  and  The  Hanger,  L.  R.  4  P.  G.  519  ;  The 

Arthur  Gordon,  Lush.  270.  Eek  and  The  Jftord,  L.  R.  3  P.  0. 

(r)  The  Jennie  S.  Barker,  3  Asp.  436  ;  and  the  observations  of  James, 

Mar.  Law  Cas.  42 ;  supra,  p.  315.  L.J.,  on  The  Velocity  in  The  Oeeano 

(*)  The  Velocity,  L.  R.  3  P.  C.  and  The  Virgo,  3  P.  D.  60. 


STEAMSHIPS  CROSSING  —SAILING  SHIP  AND  STEAMSHIP.  377 

gation  in  a  winding  river.     In  a  recent  case,  decided  under      Art.  19. 
the  Thames  rules,  which  contained  an  Article  identical  in  " 

terms  with  Art.  16  of  the  general  Regulations,  a  steam- 
ship proceeding  up  the  river,  against  an  ebb  tide,  and  in  a 
reach  of  which  the  direction  is  S.W.,  was  crossing  the 
channel  obliquely  in  order  to  clear  a  ship  in  her  path. 
Whilst  so  doing,  there  was,  on  her  starboard  side,  and  in 
the  reach  above  her,  of  which  the  direction  is  about 
W.N.W.,  another  steamship  coining  down.  The  collision 
occurred  about  the  meeting  of  the  two  reaches.  It  was 
held  by  the  Court  of  Appeal  that  the  ships  were  crossing 
ships,  and  that  it  was  the  duty  of  the  vessel  bound  up  the 
river  to  keep  out  of  the  way  (t). 

A  steamship,  The  Cayuga^  after  coming  out  of  her  dock 
in  New  York  harbour,  and  straightening  herself  down  the 
river,  was  heading  S.S.W.  At  the  same  time  The  James 
Watty  another  steamship,  was  coming  up  on  a  S.  by  E. 
course  abaft  the  beam  of  The  Cayuga  on  her  starboard 
quarter,  and  overtaking  her.  It  was  held  by  the  Supreme 
Court  of  the  United  States  that  they  were  crossing  ships, 
and  that  The  Cayuga  was  in  fault  for  not  keeping  out  of 
the  way  of  The  James  Watt  imder  Art.  14  of  the  Begula- 
tions  of  1863  {u).  This  case,  it  is  submitted,  would  not 
be  followed  in  this  country  {x) ;  and  it  seems  to  be  incon- 
sistent with  other  American  decisions  (y). 

Article  17. 

If  two  shipSy  one  of  which  is  a  sailing-ship  and  the  other  a      Art.  17. 
steam-ship  J  are  proceeding  in  such  directions  as  to  involve  risk  Saiiing-Bhip"' 

and  amp 

{t)  The  Oe$ano  and  The  Virgo^  8  was  an  '<  OTertaking  "  ship,   and  undw  steam. 

P.  D.  60.    See  also  as  to  the  dntj  bound  to  keep  out  of  the  waj  of 

of  two  ships  rounding  a  bend  in  a  The  Cayuga, 

riyer,  one  outside  the  other,  The  (x\  See  The  Seaten,  9  P.  D.  1. 

Bf/toeU  Cattle,  4  P.  D.  219.  {y)  See  The  Oeeanue,   6    Bened. 

(m)  The  Cayuga,    14  Wall.  270.  646;    The  Groevenor,   Abbot,   Ad. 

Aooordinff  to  tiie  definition  pro-  108  ;  The  JRhode  Island,  Oloott,  605  : 

posed  by  Brett,  L.J.,  in  The  Fran-  1  Blatchf.  3^3. 

eofiia,  2  P.  D.  8,  The  James  Watt 
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Art  17.       of  collisioHy  the  steam'Ship  shall  keep  out  of  the  uay  of  the 
miling^ship. 

This  Article  is  identical  with  Art.  17  of  the  Begulations 
of  1880,  and  with  Art.  15  of  the  Eegulations  of  1863. 

As  to  "  risk  of  collision,"  see  above,  p.  306 ;  as  to  how 
to  "  keep  out  of  the  way,"  see  p.  362 ;  and  as  to  the  duty 
of  the  sailing  ship  to  keep  her  course,  see  Art.  22. 

A  steamship  may  "  keep  out  of  the  way  of  "  the  other 
vessel  in  any  way  she  thinks  fit.  She  may  go  ahead, 
astern,  or  on  either  side  of  the  other.  "  Grive  way  "  in  the 
Trinity  House  Rules  of  1840  had  a  narrower  meaning, 
and  required  the  ship  which  had  to  "  give  way "  to  pass 
under  the  stem  of  the  other  (s). 

A  steamship  hove-to  under  canvas  with  her  steam  up 
would,  it  is  submitted,  be  held  to  be  "  proceeding  "  within 
the  meaning  of  Art.  17,  and  be  required  to  keep  out  of  the 
way  of  a  sailing  ship  {a). 
Reason  of  the  The  reason  of  the  rule  of  Art.  17  is  said  to  be  that  a 
jJJ^^i^J^  *  steamship  is  more  completely  under  command  than  a 
must  keep  sailing  ship.  She  can  go  ahead  in  the  teeth  of  the  wind, 
and  she  can  stop  or  go  astern,  as  she  pleases  (6).  This, 
however,  is  true  only  to  a  limited  extent  in  the  case  of  a 
tug  with  a  ship  in  tow  ;  and  in  approaching  her  the  other 
ship  must  take  her  encumbered  condition  into  considera- 
tion (c).  In  America  a  schooner  was  held  in  fault  for  not 
holding  herself  in  stays  to  allow  a  tug  with  a  fleet  of  barges 
in  tow  to  pass  {d).  But  the  tug  is  a  steamship  within  the 
meaning  of  Art.  17,  and  must  comply  with  that  Article, 
so  far  as  she  can  {e).  In  narrow  waters  it  is  frequently 
dangerous  for  a  long  and  heavy  steamship  to  keep  out  of 

{£)  See  The  Itose,  2  W.  Bob.  1.  Ittdependenee,  Loah.  270. 

(a)  See  The  Jennie  S,  Barker,  3  {e)  The  Arthur  Gordon^   eupra; 

Asp.  Mar.  Law  Gas.  42;  The  Sun-  The  Gala  and   The  Zenobia,  Holt, 

nysidey  1  Otto,  208.    The  Heheiia,  112. 

3  Aap.  Mar.  Law  Gas.  43  (note),  (rf)  The  W.  C.  Bedfield^  4  Bened. 

would  probably  not  be  followed.  227. 

(h)  The  Arthur  Gordm  and  The  (e)  See  tupra^  p.  189. 


out  of  the 
waj 
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the  way,  where  the  sailmg  ship  can  do  so  without  difficulty.      Art  17. 
But,  if  it  is  possible,  the  law  requires  the  steamship  to  keep 
out  of  the  way. 

The  duty  of  the  steamship  under  Art.  17  is  the  same,  I>aty  of  a 
whether  the  sailing  ship  is  close-hauled  or  free,  and  whether  m^ting,^ 
she  is  on  the  port  or  starboard  tack.     If  the  steamship  is  crowing,  and 
crossing  the  course  of  the  sailing  ship,  and  at  the  same  saUing  ship, 
time  overtaking  her,  she  is  required  to  keep  out  of  the  way 
by  Art.  20  as  well  as  by  Art.  17.     If  she  is  meeting  the 
sailing  ship  end  on,  or  nearly  end  on,  she  is  not  required 
by  the  Begulations  to  pass  on  one  side  rather  than  the 
other ;  she  may  "  keep  out  of  the  way,"  under  Art.  17,  as 
she  thinks  best.     If  she  is  being  overtaken  by  the  sailing 
ship,  it  appears  that  by  the  operation  of  Art.  20  and  Art. 
22  she  is  required  to  keep  her  course  (/). 

The  difference  between  the  rule  contained  in  Art.  17  and  Difference 
the  old  rule  of  "  port  helm"  should  be  observed.     In  the  Art^n^and 
case  of  a  sailing  ship  with  the  wind  free  meeting  a  steam-  the  old  rnle 
ship  end  on,  her  duty  is  to  keep  her  course,  and  not,  as  helm/^'^ 
has  been  supposed,  to  put  her  helm  to  port  {g). 

The  obligation  which  Art.  17  throws  upon  a  steamship  Heayj  oUi- 
in  every  case  where  there  is  risk  of  collision  with  a  sailing  ^!^^\-?\^ 
ship,  is  heavy.     "  It  is  the  duty  of  a  steamer,  where  there  steamshipB. 
is  risk  of  collision,  whatever  may  be  the  conduct  of  the 
sailing  vessel,  to  do  everything  in  her  power  that  can  be 
done,  consistently  with  her  own  safety,  in  order  to  avoid 
collision"  (A).     At  the  same  time,  "When  a  steamer  is 
condemned  for  having  omitted  to  do  something  which  she 
ought  to  have  done,  it  seems  just  to  require  proof  of  three 
things :  first,  that  the  thing  omitted  to  be  done  was  clearly 
in  the  power  of  the  steamer  to  do ;  secondly,  that,  if  done, 

(/)  Under    the    BegolatioDS  of  (pr)  The  Bougainville  and  The  Jat, 

1863,  there  was  a  doubt  as  to  the  C,  StevensoHf  Li.  R.  6  P.  G.  316. 

dnty  of  a  steamship  being  oyer-  (h)  Per  Westbuiy,  C,  in  Inman 

taken  by  a  Bailing  ship ;  see  The  t.  £eekf  The  City  of  Antwerp  and 

Fhilotaxe^  3  Asp.  Mar.  Law  Gas.  The  Friedrich,  L.  R.  2  P.  G.  26,30, 

612.  34. 
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Art  17.  it  would  in  all  probability  have  prevented  collision ;  and, 
thirdly,  that  it  was  an  act  which  would  have  occurred  to 
any  officer  of  competent  skill  and  experience  in  command 
of  the  steamer  "  (*). 

The'  duty  of  the  steamship  has  been  thus  defined  by  the 
Supreme  Court  of  the  United  States :  "  The  Rules  require, 
when  a  steamship  and  sailing  vessel  are  approaching  from 
opposite  directions  or  on  intersecting  lines,  that  the  steam- 
ship, from  the  moment  the  sailing  vessel  is  seen,  shall 
watch  with  the  highest  diligence  her  course  and  move- 
ments, so  as  to  be  able  to  adopt  such  timely  measures  of 
precaution  as  will  necessarily  prevent  the  two  boats  coming 
in  contact"  (A). 
And  of  a  tug       The  fact  of  a  tug  having  a  heavy  ship  in  tow,  and  a 
Sp  in  tow7   strong  head  wind  against  her,  does  not  justify  the  tug  in 
departing  from  Art.  17,  and  neglecting  to  keep  out  of  the 
way  of  a  sailing  ship  (/).     A  steamship  of  1,356  tons  was 
held  in  fault  for  not  keeping  out  of  the  way,  although 
she  had  in  tow  a  disabled  vessel  of  1 ,495  tons,  with  a  long 
scope  of  tow  rope,  so  that  the  towage  was  a  service  of 
difficulty  (m). 
Duty  of  the         The  duty  of  the  sailing  vessel  is  to  keep  the  course  upon 
sailing  ship,     ^iji^j^  gj^^  ^^s  when  the  other  vessel  was  sighted;  but 

where  a  sailing  ship,  when  at  a  distance  of  two  miles  from 
the  steamship,  altered  her  helm  slightly,  it  was  held  that 
she  was  not  therefore  in  fault  for  the  collision  (n). 

A  sailing  ship  in  a  fog,  being  aware  of  the  proximity  of 
a  steamship  under  way,  will  not  be  held  free  from  blame 
if  she  simply  keeps  on  her  course  and  does  nothing.  It  is 
her  duty  to  be  on  the  alert,  with  her  people  stationed  at 
the  sheets  and  braces  ready  to  let  them  fly  and  haul  the 

(0  Ter  Westbury,  C.  ihxd,  (I)  The  Warrior,  L.  R.  3  A.  & 

{k)  The  Carroll,  8  WaU.  302,  306;       E.  653. 
The  Zuciley    Id  WaU.    676  ;    The  (m)  The  American  and  The  Sjtria, 

FaU-on,  19  Wall.  7o,  is  to  the  same      L.  R.  6  P.  C.  127. 
effect.  (n)  The  Norman^    3  Asp.  Mar. 

Law  Cas.  272. 
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yards,  if  necessary,  so  as  to  assist  the  helm  in  ease  the      Art.  17. 
steamship  oomes  into  view  at  so  short  a  distance  that  a 
collision  can  be  avoided  only  by  action  on  the  paxt  of  the 
sailing  ship  (o). 

A  sailing  ship,  turning  to  windward  in  the  Thames,  Cases  illns- 
went  about  when  she  got  to  the  edge  of  the  tide,  without  ^^^  ^^' 
giving  any  notice  to  a  steamship  astern  of  her.      The 
steamship  was  held  solely  in  fault  for  a  collision  which 
followed  {p). 

A  barque,  rounding-to  before  coming  to  an  anchor,  was 
held  not  to  be  in  fault  for  a  collision  with  a  steamship, 
although  the  steamship  alleged  that  she  was  baffled  by  the 
rapid  change  of  the  barque's  lights,  and  that  the  collision 
was  caused  by  the  barque's  departure  from  the  rule  re- 
quiring her  to  keep  her  course  {q). 

But  a  sailing  ship  must  not  go  about  at  an  improper 
time  or  place,  so  as  to  embarrass  the  steamship  (r). 

Where  a  steamship  was  crossing  the  English  Channel  at 
twelve  knots  an  hour,  and  ran  down  a  sailing  ship  with 
her  lights  burning  and  'obeying  the  Begulations,  it  was 
said  by  the  Court  that  she  must  be  in  fault.  If  it  was 
thick,  she  was  in  fault  for  going  so' fast;  and  if  it  was  fine, 
she  was  boimd  to  see  and  avoid  the  other  ship  («). 

Article  18. 

Every  steam-ship y  when  approaching  another  shipy  so  as  to      Art  18. 
involve  risk  of  coUisiony  shall  slacken  her  speedy  or  stop  and  steam-ship  to 
reverse,  if  necessary,  ^^^  ^  ^ 

'  Terse  engines 

This  Article  answers  to  Art.  18  of  the  Regulations  of  ^  necessary. 
1880,  and  is  identical  with  it.     It  is  almost  identical  with 

(o)  The  Zadok,  9  P.  D.  114,  118.  (r)  The  General  Lee,  3  Mar.  Law 

\p)  The   Falatitie,   1  Asp.  Mar.  Gas.   O.  S.  204  (Irish  case) ;  The 

Law  Cas.  468.  Fotomae,  8  Wall.  690 ;  and  see  infra, 

{q)  The  Monsoon  t.  The  Neptune,  p.  417,  as  to  the  duty  of  a  sailing 

2  Mar.  Law  Cas.  O.  S.  289 ;  Holt,  ship  to  beat  out  her  tack. 

186.  («)  The  Samphire  and  The  Fanny 

Beck,  Holt,  193. 
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^rt.u.  Art.  16  of  the  Regulations  of  1863 ;  the  direction  in  the 
latter  as  to  speed  in  a  fog  is  omitted  from  the  present 
Art.  18y  and  forms  part  of  Art.  13  of  the  existing  Bega- 
lations. 

Apart  from  the  Begulations,  it  would  be  held  to  be 
negligence  if  a  steamship,  having  the  opportunity  to  do 
so,  failed  to  stop  and  reverse,  '^  if  necessary  "  {t) ;  and 
Art.  18  appears  to  be  little  more  than  a  declaration  of  the 
law  in  this  respect.  But  it  will  be  seen  below  that  an 
infringement  of  the  Article  may  cause  a  ship  to  be  held  in 
fault  for  a  collision,  though  it  did  not  in  fact  cause  or  con- 
tribute to  it,  and  though  there  was  no  actual  negligence. 

The  requirement  of  Art.  18  is  that  a  vessel,  when 
approaching  another  with  risk  of  collision  shall,  whatever 
her  speed  may  then  be,  slacken  it  at  all  events ;  and,  at 
the  samo  time  or  afterwardB,  if  necessary,  stop  and  «- 
verse  {u).  This,  it  is  submitted,  is  the  meaning  of  the 
Article,  though  the  construction  is  not  altogether  dear; 
and  it  must  be  noticed  that  the  position  of  the  words  ^'  if 
necessary"  admit  of  their  being  read  with,  and  as  a 
qualification  of,  the  direction  to  "  slacken,"  as  well  as  of 
the  direction  to  "  stop  and  reverse."  The  alteration  in 
the  position  of  the  words  "  if  necessary  "  from  that  which 
they  occupied  in  the  corresponding  Article  (16)  of  the 
Begulations  of  1863,  suggests  the  inference  that  this  is 
the  true  construction.  But  it  is  submitted  that  upon 
grounds  of  policy,  and  with  a  view  to  safety,  the  former 
construction  is  that  which  would  probably  be  adopted. 

A  case  in  which  neither  slackening  speed  nor  stopping 
would  be  sufficient  without  reversing,  would  be  where  a 
steamship  in  a  thick  fog  navigating  a  river  or  roadstead 
with  a  fair  tide  suddenly  sights  ahead,  at  a  short  distance, 
a  vessel  at  anchor.     So  it  has  been  held  that  a  steamship 

(0  See    The  Birkenhead,   3  W.       Cas.  127. 
Rob.  76 ;   The  James  Watt,  2  W.  («)  See  The  Beryl,  9  P.  D.  137, 

Rob.   270;    The   Vivid,  7  Not.  of       145. 
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in  a  fog  so  dense  that  a  vessel  could  not  be  seen  her  own  ^^  ^' 
distance  off,  hearing  the  whistle  of  another  continuallj 
approaching,  was  in  fault  for  not  reyersing  until  the  other 
vessel  was  seen  {x).  But  the  decisions  cited  below  show 
that  the  direction  to  "  reverse  if  necessary  "  is  not  con- 
fined to  cases  of  imminent  danger  such  as  this. 

In  ITie  Beryl  {y)y  Bowen  and  Fry,  L.JJ.,  questioned 
whether  the  words  "  if  necessary  "  mean  "  if  it  is  actually 
necessary,"  or,  "  if  the  officer  in  charge  should  reasonably 
think  that  a  necessity  has  arisen."  It  is  submitted  that 
the  latter  interpretation  is  the  correct  one  (s). 

The  importance  which  this  Article  has  acquired   in  Whether 
consequence  of  recent  decisions,  and  its  wide  and  almost  applies  in  all 
imiversal  operation,  makes  it  necessary  to  enquire  whether  waters, 
it  is  applicable  in  all  waters.     As  pointed  out  in  a  former 
page,  it  will  probably  be  held  to  apply  in  rivers,  harbours, 
and  other  narrow  waters,  as  well  as  at  sea,  and  that  in 
waters  where  local  rules  of  navigation  are  in  force  it 
supplements  the  local  rules,  and  must  be  read  and  obeyed 
in  conjunction  with  them,  so  far  as  possible.     In  a  recent 
(Scotch)  case  it  was  held  to  apply  in  the  Clyde,  where 
local  rules  are  in  force  {a). 

In  consequence  of  a  recent  decision  of  the  House  of  Eflfectof  non- 
Lords  (J),  it  is  of  the  highest  importance  that  the  con-  wi^A^^Ts; 
struction  and  application  of  Art.  18  should  be  properly  ^^g^^^Ti^*' 
undeii^tood.    Like  the  other  Steering  and  Sailing  Eules,  it        '        ' 
must  be  read  in  conjunction  with  Art.  23 ;  but  although 
that  Article  has  been  held  to  justify  a  steamship  in  not 
stopping  and  reversing  where  keeping  on  is  the  one  only 
chance  of  avoiding  collision,  the  officer  who  elects  not  to 
stop  and  reverse  his  engines,  where  there  is  risk  of  colU- 

Ix)  The  Dordopne,  10  P.  D.  6.  (a)  little  v.  Mmg,  The  Owl  and 

(j^)  9  P.  D.  137,  144.  The  Ariadne,  9  Sess.  Cas.  4th  ser. 

{^  See  the  jadgment  of  Brett,       118. 

H.K.,  in  The  Beryl,  ubi  supra  ;  and  (b)  The  Voortffaarts emd  The  Khe- 

in  The  Dordogne,  10  P.  D.  6.  dire,  6  App.  Gas.  876  ;  see  below, 

p.  386. 
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^^  ^^'  rion,  takes  upon  himself  a  heavy  responsibility.  The 
requirements  of  the  law  in  this  matter  can  only  be  appre- 
dated  by  a  oareful  examination  of  the  oases. 
The  Jnrnond  It  was  held  by  the  Privy  Counoil  that  the  corresponding 
J/ii^.^'''"'  Article  (Art.  16)  of  the  Regulations  of  1863  applied  only 
"when  there  is  a  continuous  approaching  of  the  two  ships;" 
that  Art.  13  and  Art.  16  (of  the  Eegulations  of  1863)  were 
to  be  read  together ;  that,  so  reading  them,  it  was  evident 
that  the  duty  to  slacken  or  stop  and  reverse  under  Art.  16 
did  not  necessarily  arise  at  the  same  moment  Art.  13 
became  applicable;  and  that  if  two  ships,  approaching 
each  other  under  circumstances  such  that  the  "  meeting  " 
rule  is  applicable,  port  their  helms  so  that  there  is  no 
longer  risk  of  collision,  Art.  18  never  becomes  applicable, 
and  there  is  no  duty  on  either  ship  to  slacken,  or  to  stop 
and  reverse  (c). 

This  seems  to  be  the  effect  of  the  decision  in  The 
Jesmond  and  Tfie  Earl  of  Elgin.  The  facts  in  that  case 
were  as  follows : — The  Jesmond  was  a  screw  steamship  of 
589  tons  register,  in  water  ballast.  The  Earl  of  Elgin  was 
a  screw  steamship  of  608  tons  register,  with  a  cargo  of 
coals  on  board.  Each  ship  sighted  the  other  in  the  open 
sea  at  a  distance  of  a  mile  and  a  half.  They  were 
approaching  each  other  at  a  joint  speed  of  eight  or  nine 
miles  an  hour,  on  courses  nearly  opposite,  and  nearly  end- 
on  within  the  meaning  of  Art.  13  of  the  Eegulations  of 
1863.  The  Jesmond  put  her  helm  to  port  and  brought 
red  to  red.  She  did  not  slacken  her  speed,  or  stop  or 
reverse  her  engines.  It  was  contended  that  she  ought  at 
the  moment  when  she  ported  to  have  slackened  her  speed. 
It  was  held  by  the  Privy  Council  that,  having  ported  and 
brought  red  to  red,  the  original  risk  of  collision  was  deter- 
mined, and  that  she  was  under  no  obligation  then  or 
afterwards  to  slacken  her  speed  under  Art.  16  (of  the 

{e)  The  Jesmond  eoid  The  Earl  of      The   Milwaukee^   Brown,   Ad.  313 
Elgitiy  L.  R.  4  P.  C.  1 ;  and  bco      (Amer.  case). 
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Regulations  of  1863).     This  case  was  followed  by  the      Art.  la. 
Privy  Council  in  The  Rhondda  (rf). 

The  circumstances  of  that  case  were  as  follows : — The  The  Mondda. 
steamship  Rhondda  rounding  Faro  Point  from  the  west- 
ward, to  enter  the  Straits  of  Messina,  saw  the  mast-head 
and  red  lights  of  The  Ahace  Lorraine  on  her  starboard 
bow,  distant  about  a  mile.  Her  helm  was  put  hard-a-port. 
No  order  was  given  to  the  engines,  which  were  going  full 
speed  ahead.  The  vessels  were  approaching  each  other  at 
a  combiiled  rate  of  fifteen  miles  an  hour.  Owing  to  a 
current,  or  eddy  tide,  taking  the  ship  on  her  starboard 
bow,  she  did  not  properly  answer  her  helm.  As  soon  as 
this  was  perceived  her  engines  were  stopped  and  reversed. 
It  was  held  by  the  Privy  Council  that  The  Rhondda  was 
not  in  fault  by  the  rule  laid  down  in  The  Khedive  {e),  for 
not  stopping  and  reversing,  when  the  other  ship  was  first 
seen.  If  The  Rhondda  had  answered  her  port  helm,  the 
risk  of  collision  would  have  been  determined,  and,  accord- 
ing to  the  interpretation  of  Art.  16  of  the  Regulations  of 
1863  (answering  to  Art.  18  of  the  existing  Regulations), 
she  was  under  no  obligation  to  slacken  her  speed  or  to 
stop  and  reverse.  It  was  only  when  the  failure  of  her 
port  helm  manoeuvre  became  apparent  that  the  duty  to 
stop  and  reverse  arose.  She  did  then  stop  and  reverse, 
and  was  therefore  free  from  blame.  In  the  words  of 
Lord  Watson  in  The  Khedive,  it  was  a  case  where  Art.  16 
"  could  not  reasonably  be  held  to  apply  before  the  moment 
at  which  it  was  actually  obeyed  "  (/). 

There  is  some  difficulty  in  reconciling  a  recent  case 
decided  by  the  Court  of  Appeal  with  the  decisions  in 
The  Jesmond  and  The  Rhondda.  In  The  Jesmond  it  was 
held  that  the  "  meeting  "  and  the  "  stopping  and  revers- 
ing "  rules  (Arts,  13  and  16  of  the  Regulations  of  1863), 
were  to  be  read  together ;  in  The  Beryl,  Brett,  M.R.,  held 

{d)  8  App.  Oas.  649.  (/)  6  App.  Caa.  902. 

{e)  6  App.  Cm,  804. 

M.  CC 
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Art  18.  that  the  ooiresponding  rules  of  the  Begulations  of  1880 
(Arts.  16  and  22)  were  wholly  independent  of  the  stopping 
and  reversing  rule  (Art.  18).  JBEe  held  that  Art.  18  "  does 
not  in  any  way  modify,  clash  with,  or  require  to  he  con- 
strued at  the  same  time  as,  the  other  rules."  It  is,  he 
said,  a  wholly  independent  rule.  It  applies,  like  the  other 
rules,  at  the  moment  before  risk  of  collision  exists,  when 
the  position  and  action  of  two  steamships  is  such  as  to 
involve  risk  of  collision.  "  It  must  apply  if  the  circum- 
stances are  such  that  an  officer  of  ordinary  skill  and  care 
would  be  bound  to  come  to  the  conclusion  that,  if  the 
ships  continue  to  approach  each  other,  there  wiU  be  risk  of 
collision  "  (g).  It  does  not  appear  that  either  ITie  Jesmond 
or  The  Rhondda  was  cited  in  The  Beryl;  and  it  may  be 
doubted  whether  the  interpretation  placed  upon  the  ''stop- 
ping and  reversing  "  rule  in  TJie  Jesmond  is  not  preferable 
to  that  adopted  in  The  BeryL  The  latter  case  has,  how- 
ever, been  followed  in  the  most  recent  decisions  of  the 
Court  of  Appeal  (A). 
The  Beryl  In  The  Beryl  it  was  not  held  that  the  duty  to  stop  and 

reverse,  on  the  part  of  the  one  ship,  arose  at  the  same 
moment  as  the  duty  to  take  steps  to  keep  out  of  the  way, 
on  the  part  of  the  other  ship.  On  the  contrary,  Brett,  M.B., 
held  that,  after  it  became  the  duty  of  The  Abeona  to  take 
precautions,  Tlie  Beryl  was  not  wrong  in  continuing  her 
course.  But  before  the  vessels  came  within  300  yards  of 
each  other  (when  the  collision  was  inevitable)  Art.  18  came 
into  operation,  and  The  B'eryl  was  in  fault  for  not  having 
stopped  and  reversed. 
The  Voor-  The  distinction  between  The  Jesmond  and  The  Khedice^ 

The  Khedive.  Subsequently  decided  by  the  House  of  Lords,  should  be 
noted.  The  facts  in  The  Khedive  were  as  follows : — I%e 
Khedive  and  The  Voonoaarts  were  two  ocean  steamships  of 
3,740  and  3,000  tons  register  respectively.     They  were 

is)  Per  Brett,  M.R.,  9  P.  D.  141.  (A)  The  JDordogney  10  P.  D.  6. 
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proceeding  off  the  coast  of  Penang  at  full  speed  upon  Art  !•. 
nearly  parallel  and  opposite  courses,  each  having  the  other 
on  her  starhoard  bow,  green  light  to  green  light.  When 
they  were  from  half  to  three-quarters  of  a  mile  apart  The 
Foonraarfe  suddenly  ported,  showing  her  red  to  The  Khedive ^ 
and  thereby  caused  risk  of  collision.  The  helm  of  The 
Khedive  was  put  hard-a-starboard.  This  was  held  to  be  a 
right  manoeuvre.  At  the  same  time  the  order  was  given 
to  stand  by  her  engines ;  a  minute  and-a-half  afterwards 
the  engines  were  stopped  and  reversed ;  one-and-a-half 
minutes  after  this  the  collision  occurred.  By  not  slacken- 
ing her  speed  or  stopping  and  reversing  when  the  red 
light  of  The  Voorwaarts  came  into  view  ITie  Khedive 
infringed  Art.  16  (of  the  Eegulations  of  1863).  The 
House  of  Lords  held  her  in  fault  under  37  &  38  Vict. 
0.  85,  s.  17.  The  Court  of  Appeal  had  gone  into  the 
question  whether,  having  regard  to  the  suddenness  of  the 
peril  caused  by  The  VooncaarU^  change  of  course,  the 
captain  of  The  Khedive  had  shown  want  of  proper  care, 
skill  or  nerve  in  not  giving  the  absolutely  right  order  to 
the  engines  for  a  minute  and-a-half  after  The  Voorwaarts^ 
red  light  came  into  view ;  the  House  of  Lords  held  that, 
having  deliberately  elected  to  keep  his  engines  going  ahead 
full  speed,  and  not  to  stop  and  reverse,  he  had  infringed 
the  Regulations,  and  was  therefore  in  fault  under  36  &  37 
Vict.  c.  85,  s.  17  (i). 

There  is  difficulty  in  reconciling  the  decision  in  Tlie  Th$  Benares, 
Benares  (A-),  a  case  subsequently  decided  by  the  Court  of 
Appeal,  with  some  of  the  dicta  of  the  learned  lords  who 
addressed  the  House  in  The  K/iedivCj  and  even  with  the 
principle  upon  which  the  decision  in  the  latter  case  appears 
to  be  founded.  But  ITie  KJiedive  was  before  the  Court  of 
Appeal  in  The  Benares^  and  the  intention  of  the  Court  was 
to  decide  nothing  contrary  to  The  Khedive.    That  case  was 

(»)   See  further  as  to  this  case,  [h)  9  P.  B.  16. 

mprOy  p.  48. 

cc2 
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Art.  18.  distinguished  as  depending  upon  special  and  different  cir- 
TTUBmareiT  oumstances.  The  circumstances  differed  in  this:  that  in 
The  Khedive  the  not  stopping  and  reversing  was  -wrong,  as 
matter  of  seamanship,  and  probably  contributed  to  the 
collision  (see  6  App.  Oas.  898,  899);  whereas  in  The 
Benares  the  departure  from  the  Regulations  was  "  the 
one  chance  still  left  of  avoiding  danger  which  was  other- 
wise inevitable."  The  manoeuvre  adopted — keeping  on  at 
full  speed — though  unsuccessful,  was  held  to  be  necessary 
within  the  meaning  of  Art.  23,  and  therefore  in  accordance 
with  the  law. 

At  first  sight  The  Khedive  seems  to  decide  that  a  steam^ 
ship  will  always  be  held  in  fault  if,  having  an  opportunity 
to  stop  and  reverse,  and  not  being  compelled  to  keep  on 
by  danger  other  than  that  of  collision,  she  does  not  stop 
and  reverse  before  the  collision  occurs.  But  although 
there  are  dicta  in  that  case  pointing  to  such  a  conclusion, 
the  decision  as  applied  to  the  facts  of  the  case  does  not  go 
so  far.  If  the  circumstances  are  such  that  departure  from 
Art.  18  was  necessary  within  the  meaning  of  Art.  23,  a 
ship  will  not  be  held  to  be  in  fault  though  she  does  not 
stop  or  reverse  before  the  collision.  Such  circumstanoes 
existed  in  The  Benares.  A  steamship.  The  Oerarda^  going 
seven  knots,  saw  a  green  light  a  point  on  her  port  bow 
distant  about  three-quarters  of  a  mile.  Her  helm  was  put 
to  starboard,  and  very  shortly  afterwards  The  Benares  was 
seen  with  her  port  side  open  and  showing  no  red  light. 
The  helm  of  The  Oerarda  was  put  hard-a-starboard  and 
the  engines  kept  on  full  speed.  Hie  Benares  struck  The 
Oerarda  on  her  starboard  side.  It  was  foimd  that  the 
first  starboarding  of  The  Oerarda  was  not  wrong,  and  that 
after  seeing  The  Benares^  port  side  the  only  chance  of 
escaping  collision  was  for  The  Oerarda  to  hard-a-starboaxd 
and  keep  on  at  full  speed,  as  she  did.  It  seems,  therefore, 
that  not  to  stop  and  reverse  when  a  collision  is  in  fact  in- 
evitable, but  in  the  reasonable  opinion  of  the  person  in 
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charge  may  possibly  be  avoided  by  keepiug  on  full  speed,      Art.  18. 
is  not  an  unnecessary  departure  from  the  Regulations. 

The  case  of  The  Beryl  ^dA  as  follows: — Ttie  Abeona  The  Beryl 
and  The  Beryl  were  steamships  crossing  at  right  angles, 
The  Abeona  having  The  Beryl  on  her  starboard  hand.  The 
Berylj  when  some  considerable  distance  off,  whistled  twice, 
and,  when  from  a  quarter  to  half  a  mile  off,  eased  her 
engines.  At  this  time  The  Abeona  ought  to  have,  but 
had  not,  stopped  or  reversed  her  engines,  or  altered  her 
course.  Then  she  eased  her  engines.  If  she  had  not  eased 
there  would  have  been  no  collision;  but  by  easing  she 
"  counteracted  The  BeryVa  manoeuvre."  When  the  vessels 
were  so  close  that  a  collision  was  inevitable — about  300 
yards  apart  (/) — both  stopped  and  reversed.  It  was  held 
by  Butt,  J.,  that  The  Abeona  had  been  wrongly  manoeuvred 
from  first  to  last,  and  that  The  Beryl  had  been  "  properly 
navigated  according  to  the  IlegulatioDs"(77}).  It  will  be 
observed  that  The  Beryl  did  not  reverse  her  engines  until 
the  collision  was  inevitable.  Upon  appeal  the  decision  of 
Butt,  J.,  as  to  The  Berylj  was  reversed.  The  Court  of 
Appeal  held  unanimously  that  the  duty  of  The  Beryl^ 
under  Art.  18,  was  not  fulfilled  by  slackening  her  speed 
at  the  time  of  her  whistling  the  second  time ;  and  that  her 
duty  was  to  have  stopped  and  reversed  her  engines  at 
some  time  between  the  second  whistling  and  the  moment 
at  which  the  collision  became  inevitable. 

Where  A.,  a  steamship  rounding  Tilbury  Ness  in  the  The  Libra, 
Thames,  under  a  port  helm,  was  approaching  B.  on  the 
other  side  of  the  point  in  such  a  position  that,  if  she  had 
not  been  under  a  port  helm,  there  would  have  been  risk  of 
collision,  it  was  held  by  Brett,  L.  J.,  that  it  was  not  A.'s 
duty  to  stop  and  reverse  imder  the  Thames  Eule  No.  14, 
which  is  very  similar  in  terms  to  Art.  18  {tnm). 

(/)  See  the  report  of  the  case  on  (m)  9  P.  D.  4. 

appeal,  9  P.  D.  137,  142.  (mm)  6  P.  D.  139. 
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Art  18.  The  application  of  Art.  18  to  a  Bteamship  hearing  the 

Application     f og-hom  OP  whistle  of  another  ship  in  a  fog,  is  illuBtrated 
of  Art.  18  in    \yy  ^^  following  oases : — 

TheFrankiand      "^^  Kestrel  was  a  loaded  steamship  of  392  tons  register^ 

and  The  and  ITic  Frankland  a  loaded  steamship  of  641  tons  register. 

The  Frankland  was  at  sea,  going  at  a  moderate  speed,  in  a 
thick  fog,  on  a  S.S.E.  course.  She  heard  a  whistle  sounded 
many  times,  indicating  that  a  steamship  {The  Kestrel^  on 
a  N.N.W.  course)  was  approaching,  and  had  come  very 
near  to  her — so  near,  that  if  the  vessels  had  then  stopped, 
they  would  have  been  within  hailing  distance.  It  appears 
that  when  she  first  heard  The  KedreVa  whistle  she  stopped 
her  engines,  and  that  she  did  not  reverse  them  until  The 
Kestrel's  red  and  mast-head  lights  were  seen  about  a 
ship's  length  off  a  point  on  the  starboard  bow.  It  was 
held  that  The  Frankland's  engines  should,  in  compliance 
with  Art.  16,  have  been  not  only  stopped,  but  reversed, 
so  as  to  bring  the  ship  to  a  standstill  as  soon  as  the 
approaching  whistle  indicated  that  the  ships  were  within 
hailing  distance  (n). 

The  Love  In  The  Love  Bird  (o),  a  steamship  in  a  thick  fog,  going 

three  knots,  heard  the  blast  of  a  fog-horn  nearly  ahead. 
She  was  held  in  fault  for  not  having  stopped  or  reversed 
her  engines  until  the  other  vessel  was  seen  about  a 
length  off. 

TheKirhy  In  The  Kirby  HaU{p)y  a  steamship  in  a  very  dense 

fog  was  held  in  fault  for  not  stopping  her  engines  and 
bringing  herself  to  a  standstill,  as  soon  as  she  heard  the 
whistle  of  another  steamship  in  close  proximity.  The 
decision  in  this  case  went  further  than  the  facts  of  the 
case  required.  The  fcLct  was,  that  The  Kirby  HaU  heard 
the  whistle  of  the  other  ship.  The  City  of  BrusselSj  twice, 
on  the  port  bow,  the  second  blast  being  nearer  than  the 

(«)  ThelSankland^xATheKestrel,  (o)  6  P.  D.  80. 

L.  R.  4  P.  C.  629.  Ip)  8  P.  D.  71. 


Bird. 


Hall. 


STOPPING  AND  REVERSING  IN  A  FOG.  391 

first.    The  engines  were  not  stopped  until  the  whistle      Art.  18. 
was  heard  the  second  time  and  the  mast-head  light  of 
The  City  of  Birmaek  was  seen  nearly  right  ahead,  distant 
from  one  to  two  ships'  lengths. 

A  steamship  sighting  a  barge  at  anchor  in  the  Thames  The  Harton, 
without  a  light,  and  at  a  distance  of  a  ship's  length, 
stopped  her  engines,  but  did  not  reverse  them.     Butt,  J., 
expressed  his  opinion  that  she  ought  to  have  reversed  her 
engines  upon  the  barge  being  reported  {q), 

A  steamship  in  a  dense  fog,  hearing  a  whistle  on  her  The  John 
port  bow,  slackened  her  speed;  she  heard  the  whistle  ^^^^' 
again,  and  nearer  to  her.  It  was  held  that  she  was  in 
fault  under  Art.  18  for  not  stopping  and  reversing  upon 
hearing  the  whistle  the  second  time.  In  this  case  Brett, 
M.It.,  said :  '^  It  may  be  laid  down  as  a  general  rule  of 
conduct  that  it  is  necessary  to  stop  and  reverse,  not  indeed 
every  time  that  a  steamer  hears  a  whistle  or  fog-horn  in  a 
dense  fog,  but  when  in  such  a  fog  it  is  heard  on  either 
bow  and  approaching,  and  is  in  the  vicinity;  for  then 
there  must  be  risk  of  collision  "  (r). 

The  most  recent  case  is  The  Dordogne  («).  There,  in  a 
fog  so  dense  that  vessels  could  not  be  seen  by  each  other 
their  own  distance  apart.  The  Dordogncy  in  the  ocean  off 
Ushant,  heard  three  times,  at  least,  the  whistle  of  another 
approaching.  Within  ten  or  fifteen  minutes  of  the  first 
Airhistle  being  heard,  the  ships  were  in  collision.  The 
Dordogne  stopped  and  reversed  her  engines  when  the 
other  ship  came  into  view,  and  not  before.  It  was  held 
that  she  had  broken  Art.  18,  and  that  she  had  also  broken 
Art.  13.  The  duty  of  a  steamship,  under  Articles  13  and 
18,  when  in  frequented  waters,  or  in  the  vicinity  of  other 
ships,  to  proceed  at  her  lowest  possible  speed,  or  under 
the  circumstances  of  the  particular  case,  even  to  bring  her- 
self to  a  standstill,  was  strongly  insisted  upon. 

{q)  The  Harton,  9  P.  D.  44.  («)  10  P.  D.  6. 

(r)  The  John  Melntyre^  9P.  D.  136. 
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Art.  18. 


Beenlt  of  the 


Art.  18  is 
not  infringed 
unless  there 
is  an  oppor- 
tnnilyoi 
obeying  it. 


The  leBult  of  these  cases  may  be  thus  summed  up. 
The  Frankland  deddes  that  a  steamship  in  a  fog,  hearing' 
the  whistle  of  another  steamship  approaching,  should 
bring  herself  to  a  standstill,  at  the  latest  when  the  ships 
are  within  hailing  distance.  The  Jesmondj  The  Love 
Bird^  The  Dordogne^  and  The  Kirby  Hall,  are  to  the  like 
effect.  But  The  Jeamond  does  not  nor  does  Tim  Kirby  Hall 
decide  that  in  a  fog  a  steamship  must  stop  and  reverse  her 
engines  as  soon  as  she  hears  the  whistle  of  another.  The 
Jesmond  decides  that  where  two  steamships  are  approaching 
each  other  with  risk  of  collision,  and  one  of  them,  by  alter- 
ing her  course,  determines  the  risk,  Art.  18  does  not  require 
her  to  stop  or  reverse.  The  Khedive  decides  that  if  the 
omission  to  stop  and  reverse  might  by  possibility  have 
contributed  to  the  collision,  the  ship  will  be  held  in  fault, 
though  those  on  board  showed  no  want  of  ordinary  skill, 
care,  or  nerve.  It  appears,  on  the  other  hand,  from 
The  Khedive  (see  5  App.  Gas.  pp.  894,  902)  and  The  Emmy 
Haase,  that  an  omission  to  comply  with  Art.  16  will  not  be 
deemed  a  fault  unless  the  officer  knows,  or  ought  to  have 
known,  and,  but  for  his  negligence,  would  have  known, 
that  it  was  applicable.  The  Benares  decides  that  where 
there  is  one  chance,  and  one  chance  only,  of  escaping  col- 
lision, and  that  is,  not  to  ^top  and  reverse.  Art.  23  applies, 
and  just]  lies  a  departure  from  Art.  18.  The  Beryl  shows 
that  a  vessel  will  be  held  in  fault  although  she  slackens 
her  speed,  if  she  does  not  stop  and  reverse  until  the  col- 
lision is  inevitable ;  provided  those  on  board  had  time  and 
opportunity  to  stop  and  reverse,  after  slackening,  and 
before  the  collision  was  inevitable. 

Art.  18  does  not  require  a  steamship  to  slacken  and 
reverse  at  the  very  moment  when  danger  arises.  "  A  man 
must  have  time  to  consider  whether  he  should  reverse  or 
not.  The  Court  is  not  bound  to  hold  that  a  man  should 
exercise  his  judgment  instantaneously.  A  short,  but  a 
very  short   time,  must  be    allowed  him  for  this   pur- 
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pose  "  {f) .    But  it  is,  of  course,  not  an  excuse  for  non-compK-      Art.  !•. 

anoe  with  Art.  18,  that  the  time  which  elapsed  between  the 

risk  of  collision  becoming  apparent  and  the  collision,  was 

so  short  that  the  engines  could  not  reasonably  have  been 

stopped  and  reversed,  if  the  shortness  of  the  time  was  due 

to  want  of  a  proper  look-out.    Thus,  where  it  was  proved 

that  more  than  half-a-minute  must  have  elapsed  from  the 

red  light  of  an  approaching  steamship,  A.,  coming  into 

view  on  the  starboard  bow  of  the  other,  B.,  had  a  good 

look-out  been  kept  on  board  B.,  B.  was  held  in  fault  for  not 

haviQg  reversed  before  the  collision.     If  the  red  light  had, 

in  fact,   been  visible  for  only  half-a-minute  before  the 

collision,  it  seems  that  the  vessel  would  not  have  been 

held  in  fault  for  not  stopping  and  reversing  in  so  short  a 

time  (u). 

From  a  recent  case  before  the  House  of  Lords,  it  appears  Object  of 
that  neglect  to  obey  Art.  18  will  cause  a  ship  to  be  held  nunimiz" 
in  fault,  if  the  omission,  though  it  could  not  have  contri-  damage  as 

wsil  as  to 

buted  to  the  collision,  might  have  caused  or  contributed  preyent 
to  the  damage  {x).      And  in   The    Voorwaarts  and  The  «>l^ion. 
KhedivCj  Lord  Watson  said  that  the  rule  (Art  16  of  the 
Begulations  of  1863)  was  enacted  "  with  a  view  to  obviate 
the  risk  and  minimize  the  remits  "  of  a  collision  (y). 

Art.  18  has  no  application  to  a  steamship  lying  dead  in  Art.  18  does 
the  water  with  her  engines  stopped.     There  is  some  diffi-  steanSLp 
culty  in  saying  what,  under  the  Eegulations,  is  the  duty  ^^«  dead  in 
of  a  vessel  so  situated  in  a  fog,  and  hearing  the  whistle 
or  horn  of  another  vessel  approaching  her.    Neither  does 
Art.  18  forbid  her  to  set  her  engines  ahead  or  astern, 
80  as  to  get  some  way  on  and  be  to  some  extent  imder 

{t)  Ter    Batt,    J.,    The   Emmy  gatum  d  Vapeur,  9  App.  Gas.  640, 

Saase,   9  P.  D.  81 ;  and  see  per  649. 

Brett,  M.B.,   The  Beryly  9  P.  D.  (x)  Maelaren  y.  Compagnie  Fran^ 

137,  138.  faiae  de  Navigation  a  Vapeur^  9  App. 

(u)  The  Emmy  Saaee,  supra;  Mac-  Gas.  640,  643. 

larenY.CompagnieFrangaisedeNavi'  (y)  6  App.  Gas.  903,  904. 
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Artl& 


The  burden 
is  upon  a 
resaelthat 
does  not 
obey  Art.  IS 
to  snow  why 
she  did  not 
do  BO. 


Overtaken 
steamship. 


Engines  not 
to  be  set  on 
ahead  until 
risk  is  over. 


oommand  (z) ;  nor,  on  the  other  hand,  does  Art  13  require 
her  to  move. 

Though  Art.  18  does  not  apply  to  sailing  ships,  it  has 
been  said  that  a  sailing  ship  in  a  fog,  or  under  orroum- 
stances  siniilar  to  those  in  which  Art.  18  applies,  is  under 
a  corresponding  obligation  to  shorten  sail  and  reduce  her 
speed  as  much  as  possible  (a). 

Where  a  steamship  has  been  in  collision,  and  it  is  proYed 
or  admitted  that  she  did  not  before  the  collision  stop  or 
reverse,  it  seems  that  the  burden  is  on  her  to  show  why 
she  did  not  comply  with  Art.  18.  This  burden  she  may 
discharge  by  showing  that  she  was  unable,  or  had  not 
the  opportunity,  to  stop  and  reverse  (6),  or  that  the 
omission  to  do  so  was  the  one  only  chance  of  escaping 
collision  (c). 

In  America  it  has  been  held  by  the  Supreme  Court  that 
the  rule  requiring  a  steamship  to  slacken  does  not  apply 
where,  if  both  ships  continue  their  courses,  they  will  pass 
clear,  although,  if  either  deviates  from  her  course,  there 
will  be  risk  of  collision  (rf). 

A  steamship  being  overtaken  by  another  vessel  is  not 
"  approaching  "  the  overtaking  ship  within  the  meaning 
of  Art.  18.  Her  duty,  therefore,  is  to  keep  her  course 
under  Art.  22,  and  not  to  slacken  under  Art.  18,  for  that 
Article  does  not  apply  to  her  (e). 

To  comply  with  Art.  18,  a  vessel  must  not  only  slacken 
or  stop,  but  she  must  not  set  her  engines  ahead  again  until 
the  risk  of  collision  is  past  (/). 


(z)  In  The  Boskenna  Bay  and  The 
Earl  of  Dumfries,  Ad.  Ct.  14th 
Jan.  1885,  this  question  was  oon- 
sidered. 

(a)  See  per  Brett,  M.R.,  The 
Dordofffte,  10  P.  I).  6,  12 ;  and  see 
supra f  p.  355. 

{b)  See  Th€  Khedive,  6  App.  Gas. 
876,  902. 

{c)  TheBetiares,  9  P.  D.  16. 


(rf)  The  Free  State,  1  Otto,  200 ; 
Brown,  Adm.  251. 

{e)  The  Franconia,  2  P.  D.  8. 

(/)  In  Dowell  v.  General  Steam 
Navigation  Co.,  5  EIL  &  B.  195, 
under  the  old  law,  it  was  held  that 
a  ship  was  in  fault  if  she  did  not 
continue  to  exhibit  a  light  so  long 
as  danger  of  collision  existed. 
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If  a  steamship  sights  another  ship  or  her  lights,  and      Axt.  18. 
cannot  clearly  make  out  what  course  she  is  upon,  it  is  her  Duty  to  stop 
duty  at  once  to  slacken  until  she  can  ascertain  what  the  ®^  ®f^  *^® 
stranger's  course  is,  so  that  she  may  be  able  to  take  the  the  other 
measures  required  by  the  Eegulations  {g) ;  and  she  must  ^^^^*^** 
do  so  before  altering  her  helm,  or  taking  any  decisive  step ;  cannot  be 
for  if  she  does  not,  and  by  altering  her  helm  without        ®  ^^ ' 
knowing  the  other  ship's  position  and   course,  causes  a 
collision,  she  will  be  held  to  be  in  fault  (h). 

Steamers  navigating  at  a  high  rate  of  speed  are  required  Speed  of  a 
to  slacken  their  speed  when  approaching  other  ships,  when  approacSng 
there  is  difficulty  or  danger  in  passing  them.    In  America  ^^^  ^^'*^*' 
it  has  been  held  by  the  Supreme  Court  that  a  large  steamer 
approaching  a  tug  with  a  number  of  barges  in  tow,  and 
surrounded  by  other  vessels,  was  bound  to  slacken,  and 
not  ^'  hurl  herself  like  a  projectile  in  the  midst  of  them  " 
at  the  rate  of  seventeen  miles  an  hour,  taking  the  chance 
of  clearing  them  (i).    And  in  another  case  it  was  held  by 
the  same  Court  that  a  large  steamer  entering  a  harbour, 
or  narrow  channel,  was  bound  to  go  at  such  speed  as  is 
consistent  with  the  safety  of  other  vessels  (A-). 

A  steamship  in  the  North  Sea  on  a  clear  night,  going 
eight  or  nine  knots  over  trawling  ground,  and  running 
into  a  smack  which  showed  no  light  astern,  was  held  not  to 
be  in  fault  for  going  too  fast  (/).  In  an  early  case  (m),  it 
was  held  that  on  a  dark  night  in  the  Bristol  Channel  ten 
knots  was  an  improper  speed  for  a  steamship. 

In  applying  Art.  18,  it  must  be  borne  in  mind  that  re-  Stopping  and 
versing  the  screw,  whilst  the  ship  has  headway  through  the  Sw^s?  ^^ 
water,  always  diminishes  the  turning  power  of  the  helm,  pmdent 


(^)  The  Bona  and  The  Ava,  2  Asp.  8  P.  D.  71 ;  and  fuprayvp.  350,  390. 

Mar.  Law  Gas.  182 ;  I%e  General  (i)    The  Syracuse,  9  Wall.  672. 

Lee,  3  Mar.  Law  Cas.  O.  S.  204,  \h)  The  City  of  Farts,  9  WaU. 

(A)  The  BougainviUe  hjudi  Thejas,  634  ;  and  see  The  Oortiea,  9  WaU. 


a  Stevenson,  L.  B.  6  P.  C.  316.  As      630. 

to  ships  in  a  fog,  see  The  Frankland,  (I)  The  PaeiJU,  9  F.  D.  124 

L.  B.  4  P.  0.  629  ;  The  Kirby  Hall,  (m)  The  Rose,  2  W.  Bob.  1. 
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Art.  !•. 


Effeot  of 
reyersed 
screw  whilst 
the  ship  has 
headway. 


In  the  oase,  therefore,  of  a  screw  steamship,  stopping  and 
reversing  her  engines  is  not  always  a  neoessaiy,  or  even  a 
prudent,  step  for  her  to  take  when  at  olose  quarters  with 
another  ship. 

It  may  be  convenient  here  to  state  shortly  the  effect, 
under  ordinary  circumstances,  of  reversing  the  propeller 
whilst  the  ship  has  headway  through  the  water,  an 
effect  which  must  always  be  taken  into  consideration  in 
determining  the  application  of  Art.  18.  The  behaviour  of 
a  steamship  under  these  circumstances  was  not  so  generally 
known  in  the  year  1862,  when  the  stopping  and  reversing 
rule  was  framed,  as  it  is  at  the  present  day.  The  propeller 
exerts  considerable  turning  power  on  the  ship,  whether 
going  ahead  or  astern,  but  more  particularly  when  going 
astern.  The  effect  is  most  strongly  marked  when  the  pro- 
peller is  going  astern  and  the  ship  has  headway  through 
the  water,  the  circumstances  under  which  Art.  18  is  usually 
applicable.  The  tumiug  effect  is  in  the  one  direction  or 
the  other,  according  as  the  screw  is  right  or  left-handed. 
A  right-handed  screw  revolves,  when  the  engines  are  going 
ahead,  viewed  from  astern,  from  left  to  right ;  a  left-handed 
screw  from  right  to  left.  When  the  screw  is  not  deeply 
immersed,  and  froths  air  into  water,  it  exerts,  when  re- 
versed, considerable  power  to  turn  the  ship's  head,  inde- 
pendently of  the  rudder,  the  vessel  turning  to  starboard  or 
port,  according  as  the  screw  is  right  or  left-handed.  This 
effect  increases  as  the  ship's  way  is  stopped.  It  nearly  dis- 
appears when  the  screw  is  so  deeply  immersed  that  it  does 
not  chum  air  into  water.  Under  the  same  circumstances 
— that  is  to  say,  whilst  the  ship  has  headway  through  the 
water,  and  the  engines  and  screw  are  working  astern — ^the 
action  of  the  rudder  is  the  reverse  of  that  which  it  has 
whilst  the  engines  and  screw  are  going  ahead.  This  re- 
verse action  of  the  rudder  is  always  feeble,  and  is  different 
for  different  ships,  and  even  for  the  same  ship  imder  differ- 
ent conditions  of  loading.     When  there  is  wind  sufficient 
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to  heel  the  ship,  the  adyanaing  end  of  the  fihip,  whether 
head  or  stem,  will  always  seek,  or  fly  up  into,  the  wind. 

The  combined  influences  of  (1)  the  reversed  screw, 
(2)  the  wind,  and  (3)  the  rudder,  severally  acting  in  the 
manner  above  described,  determine  the  course  of  the  ship 
until  her  way  is  stopped.  Their  utmost  effect,  when  all 
acting  in  the  same  direction  {e.  g.y  screw,  right-handed ; 
helm,  starboard ;  wind,  on  the  starboard  side),  is  small 
compared  with  the  influence  which  the  rudder  exerts  when 
the  ship  and  engines  are  going  full  speed  ahead.  A  circle 
of  at  least  double  the  radius  of  that  in  which  the  ship  will 
turn,  when  going  ahead,  is  required  for  her  to  turn  in 
when  the  engines  are  going  astern  imderthe  circumstances 
above  described.  So  marked  is  this  diminution  in  the  turn- 
ing capability  of  a  ship  with  her  screw  suddenly  reversed 
from  full  speed  ahead,  that,  imder  some  circumstances,  a 
vessel  running  at  right  angles  upon  a  straight  coast  at  full 
speed  may  avoid  going  ashore,  by  keeping  on  full  speed 
ahead  with  her  helm  hard  over,  when  she  could  not  keep  off 
the  shore  by  stopping  and  reversing  her  engines. 

It  follows  £rom  the  general  rules  above  stated,  that,  with 
engines  going  astern  whilst  the  ship  has  headway  through 
the  water,  the  position  and  direction  of  the  rudder  with 
reference  to  the  ship's  keel  is  of  paramount  importance. 
Under  such  circumstances,  a  vessel  with  a  right-handed 
screw  will  turn  her  head  much  quicker  to  starboard  (her 
helm  being  to  port,  and  her  engines  reversed)  than  it  is 
possible  for  her  to  turn  her  head  to  port ;  and  vice  versd  with 
a  left-handed  screw  {n). 


Art.  18. 


(n)  The  authority  for  most  of  the 
statements  in  the  text  is  the  Bej^rt, 
published  in  1875,  of  a  Committee 
(J.  B.  Niwpier,  Esq. ,  SirW.  Thomp- 
son, W.  Froude,  Esq.,  J.  T.  Bot- 
tonJy,  Esq.,  and  Professor  Osborne 
Beynolds)  appointed  by  the  British 
Association  to  investigate  the  effect 
of  propellers  upon  the  steering  of 
▼essels.  Further  information  upon 


the  subject  will  be  found  in  Naval 
Science,  1873,  p.  89;  Nautical 
Magazine,  1879,  pp.  529,  608 ;  ibid, 
1880,  p.  323 ;  Transactions  of  the 
Institute  of  Naval  Architects,  1879, 
a  paper  by  A.  J.  Maginnis,  Esq. 
In  connection  with  this  subject,  the 
foUowing  facts,  collected  from  the 
above  sources,  may  be  not  without 
interest : — A  screw  steamship  usu- 


398  the  regulations. 

Article  19. 
Art  19.  In  taking  any  course  authorized  or  required  by  these  Regu^ 


Optional         lattons,  a  ateam-^hip  under  way  may  indicate  that  course  to 
to^diSSe*^  awy  other  ship  which  she  has  in  sight  by  the  following  signals 
the  oourse  of    on  her  steam  whistle^  f>iz, : — 
^^^pe^un  er         q^  ^^^  j^^  ^  mean  "  I  am  directing  my  course  to 

starboard.^* 

Two  short  blasts  to  mean  "/  am  directing  my  course  to 

port." 

Three  short  blasts  to  mean  **  /  am  going  full  speed  astern.*^ 
The  use  of  these  signals  is  optional ;  but  if  they  are  usedj 

the  course  of  the  ship  must  be  in  accordance  with  the  signal 

made. 

This  Article  was  not  contained  in  the  Regulations  of 
1863.  It  is  in  the  same  terms  as  Art.  19  of  the  Regula- 
tions of  1880.  It  applies  only  where  a  ship  intends  to 
comply  with  the  Regulations,  and  is  desirous  to  call  the 
attention  of  the  other  ship  to  her  intended  course.  Such 
signals  have  been  in  use  in  America  for  many  years.  It 
has  been  there  held  that  a  vessel  cannot,  by  means  of  these 
signals,  dictate  to  the  other  ship  a  departure  from  the 
Regulations  (o).  Care  must  be  taken  that  the  ''short'* 
blasts  of  Art.  19  are  not  confounded  with  the  "prolonged" 
fog-signal  blasts  of  Art.  12. 

It  will  be  observed  that  Art.  19  applies  only  where  the 

other  vessel  is  in  sight.     In  a  fog  so  dense  that  the  other 

vessel  cannot  be  seen,  it  seems  that  it  has  no  application. 

Meaning  of  Doubts  have  been  raised  as  to  the  meaning  of  the  words 

"*I  am  "  I  *^  directing  my  course  to  port "  (or  starboard).    It  is 

allj  answers  one  helm  quicker  than  handed.    When  going  ahead  at  a 

the  other,  whether  g^in^  ahead  or  moderate  or  full  speed  she  answers 

astern ;  but  difPerent  ships  behave  her    port  helm  quickest   with    a 

difierentlj  in  this  respeot.    When  riffht-handed,    and  her  starboard 

just    starting,    a    st^mship   will  helm  with  a  left-handed  screw, 

answer  her  starboard  helm  quickest  (o)  The  Mihoaukeey  Brown,  Ad. 

if  her  screw  is  right-handed,  and  313. 
her  port  hehn  if  her  screw  is  left- 
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Bubmitted  that  these  words  mean  *^  I  am  putting  my  hehn      Art.  19. 

to  starboard  "  (or  port,  as  the  oase  may  be).    The  reason  directing  my" 

"why  these  latter  words  are  not  used  is  indicated  in  a  for-  *^^*"®  *^  „ 

mer  page,  where  it  is  pointed  out  that  in  Art.  15  similar  (or  port). 

words,  ''  alter  her  course  to  starboard,"  are  substituted  for 

'^  the  helms  of  both  shall  be  put  to  port,"  the  words  in  the 

Eegulations  of  1863.    It  has  been  suggested  that  '*  I  am 

directing  my  course  to  starboard  "  is  ambiguous,  and  may 

mean  "  my  present  course  will  take  me  on  pour  starboard 

side."     It  is  submitted  that  this  is  not  the  intention  or 

meaning  of  the  Article.     The  object  clearly  is  to  apprise 

the  other  ship  of  an  alteration  of  the  helm  at  the  earliest 

possible  moment.    It  is  of  the  greatest  importance,  when 

ships  are  at  close  quarters,  that  each  should  know  of  any 

alteration  of  the  helm  of  the  other  at  the  moment  it  is 

made,  so  that  she  may  act  accordingly.     In  the  absence  of 

some  such  indication  as  is  provided  by  Art.  19,  the  ships 

may  be  approaching  each  other  dangerously  close,  whilst 

they  are  endeavouring  to  ascertain  how  each  others'  helms 

are  acting.    The  size  and  length  of  modem  steamships, 

and  their  consequent  slowness  in  answering  their  helms, 

makes  this  a  matter  of  increasing  difficulty. 


Article  20. 
Noticitfistaiiding    anything    contauied   in   any   preceding      Art.  90. 


Article^  every  sfiipj  icheiher  a  sailing-ship  or  a  steam-ship^  Shipover- 
overtaking  any  other y  shall  keep  out  of  the  way  of  the  over-  taklDg 

another  snip. 

taken  ship. 

This  Article  is  identical  with  Ait.  20  of  the  Eegulations 
of  1880.  It  corresponds  with  Art.  17  of  the  Eegulations 
of  1863,  but  its  operation  is  larger.  The  opening  words, 
''  Notwithstanding,  &c.,"  axe  intended  to  meet  a  difficulty, 
which  existed  under  the  Eegulations  of  1863,  as  to  the 
duty  of  a  sailing  ship  overtaking  a  steamship,  and  as  to 
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Art.  90. 


Art.  20  oyer- 
rides  Art.  14 
and  Art.  16. 


Wbat  is  an 
**  overtaking'* 
fillip? 


the  duty  of  a  Bailing  ship  or  a  steamship  overtaking 
another  sailing  or  steamship  from  abaft  the  beam  of  the 
latter,  and  Grossing  her  oourse.  In  these  cases  there  was 
an  apparent  conflict  between  Art.  15  and  Art.  17  {p)f 
and  between  Art.  12  and  Art.  17  {q)y  of  the  Begulations 
of  1863. 

Art.  20  is  express  as  to  the  duty  of  a  sailing  ship  over- 
taking any  other  ship  to  keep  out  of  the  way.  It  is 
therefore  the  duty  of  a  sailing  ship  overtaking  a  steamship 
to  keep  out  of  the  way  of  the  steamship. 

The  Eegulations  do  not  prescribe  any  particular  course 
for  the  ship  to  take  whose  duty  it  lb  to  keep  out  of  the 
way.  She  may  go  ahead  or  astern  of  the  other,  or  on 
either  side  of  her,  as  she  thinks  best  (r).  The  duty  of  the 
overtaken  ship  is  considered  below  («). 

Under  the  Regulations  of  1880  a  ship  may  be  an  "  over- 
taking ''  ship  within  Art.  20,  when,  if  her  speed  were  not 
greater  than  that  of  the  other  vessel,  she  would  be  a ''  cross- 
ing "  ship  within  the  meaning  of  Art.  16,  or  approaching 
the  other  so  as  to  involve  risk  of  colUsion  within  the 
meaning  of  Art.  14.  The  "  overtaking  "  rule  (Art.  17)  of 
the  Eegulations  of  ]  863  seems  to  have  left  a  doubt  in  some 
cases  as  to  the  relative  duties  of  two  ships,  one  of  which  was 
at  once  crossing  and  overtaking  the  other ;  and  the  exist- 
ing Art.  20  was  framed  in  its  present  terms  in  order 
to  remove  such  doubt.  Therefore  the  overtaking,  and  not 
the  crossing,  rule  is  to  prevail  when  there  is  any  doubt  (t). 
The  observations  of  Sir  R.  Phillimore  in  ITie  Breadalbane  (w), 
to  the  effect  that  where  the  ships  are  crossing  Art.  11  is  to 
prevail,  appear  not  to  be  well-founded. 

There  is  nothing  in  the  Regulations  to  indicate  how  one 


(p)  See  The  Fhilotaxe,  3  A^p. 
Har.  Law  Cas.  512;  The  Wheat- 
eheafand  The  Intrepide,  2  Mar.  Law 
Cas.  O.  S.  292. 

{q)  See  The  Feckforion  Cattle,  2 
P.  D.  222  ;  3  P.  D.  11  ;  The  Fran- 


conia,  2  P.  £>.  8. 

(r)  See  Art.  14,  p.  362,  above. 

W  Art.  22,  p.  413,  bebw. 

(t)  deeper  Butt,  J.,  in  The  Sea^ 
ton,  9  P.  D.  1 ;  supra,  p.  375. 

(«)  7  P.  D.  186. 
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ship  must  bear  from  another  in  order  to  be  an  ''over-  Art. 90. 
taking  "  ship.  A  ship  dead  astern  of  another,  or  on  her 
quarter,  is  no  doubt  an  '^ overtaking"  ship,  if  ooming  up 
with  the  other  ahead.  Whether  a  ship  a  point  or  two  on 
the  beam  of  another  is  "  overtaking  "  the  latter,  if  going  at 
a  greater  speed,  is  not  olear.  Under  the  Eegulations  of  1863 
a  rule  was  suggested  by  Brett,  L.J.,  in  The  Franconia  (a?), 
to  the  efiect  that  a  vessel  approaching  another  from  a 
direction  in  which,  if  it  were  night,  the  side  lights  of  the 
ship  ahead  would  not  be  visible  to  her,  should  be  con- 
sidered as  an  "  overtaking "  ship ;  and  that  a  vessel  ap- 
proaching another  from  any  other  direction  except  directly 
ahead  should  be  '^  crossing."  In  a  subsequent  case  (y),  how- 
ever, doubts  were  expressed  in  the  Court  of  Appeal  as  to 
the  correctness  of  the  rule  suggested  by  Brett,  L.  J. 

A  ship  coming  up  with  another  on  a  course  differing  from 
that  of  the  latter  by  half  a  point  was  held  to  be  *'  over- 
taking "  her  (z) ;  and  in  a  recent  case  (a).  Sir  B.  PhilUmore 
applied  the  overtaking  rule  (Art.  20)  to  a  ship  on  a  course 
differing  from  that  of  the  other  by  one-and-a-half  points 
(E.  by  N.,  andN.E.  by  E.  i  E.). 

The  Seaton  and  The  Polcevera  were  on  parallel  (8.W.  by 
W.)  courses.  The  Pokevera  being  abaft  the  stcurboard  beam 
of  The  Seaton^  and  overtaking  her.  When  the  ships  were 
about  three  or  four  miles  apart  The  Polcevera  altered  her 
course  to  S.  |  W.,  thereby  causing  risk  of  collision.  It 
was  held  that  The  Polcevera^  the  overtaking  vessel,  was  re- 
quired by  Art.  20  to  keep  out  of  the  way,  and  that  she  was 
in  fault  for  the  collision  which  followed,  because  by  star- 
boarding she  threw  herself  across  the  course  of  The  Sea- 
ton  (5),  and  brought  about  a  position  of  danger. 

One  of  the  Tyne  bye-laws  provides  that,  "  when  steam 


(y) 


The  Franamia^  2  P.  D.  8,  12.  (z)  The  Chanmry,   1  Asp.  Mar. 

The  FeekforUm  CaatU,  3  P.  D.      Law  Gas.  569. 
lir  (a)  ITie  Breadalbaney  7 P.  D.  186. 

\h)  The  Seaton,  9P.  D.  1. 
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^^-  ^'  vefisels  are  prooeeding  in  the  same  direction^  but  with  un- 
oqual  speed,  the  vessel  which  steams  slowest  shall,  when 
overtaken/'  take  oertain  steps  to  enable  the  otlier  to  pass. 
It  was  held  by  the  Privj  Coundl  that  this  rule  applied 
only  to  a  vessel  overtaking  and  passing  another  actually  on 
the  same  course  as  herself  {c). 

In  The  Cayuga  (d)  the  Supreme  Court  of  the  United 

States  expressed  an  opinion  that  a  vessel  was  '^  overtaking  " 

another  within  the  meaning  of  Art.  17  of  the  Begulations 

of  1863  only  when  astern  of  the  other  and  pursuing  the 

same  general  direction.     In  that  case  it  was  held  that  two 

steamships  on  intersecting  courses  (S.  by  E.  and  S.S.W.) 

were  crossing  ships,  although  one  was  abaft  the  beam 

of,  and  going  faster  than,  the  other.    As  stated  above 

(p.  377),  this  case  would  not  be  followed  in  this  country, 

and  is  inconsistent  with  other  American  decisions  (e). 

The  rule,  The  rule,  that  an  overtaking  ship  must  keep  out  of  the 

takimr^fihip^"    way  of  a  ship  ahead,  was  a  rule  of  the  maritime  law,  and 

mnst^eep       ^^g  merely  formulated  by  the  Regulations  of  1863  (/).  It 

way,  is  a         clashed,  however,  with  the  other  equally  well-established 

amari^iw  law  ^"^^'  *^^^  *  ®^^P  ^^*^  *^®  wind  free  must  keep  out  of  the  way 
of  another  close-hauled.  In  an  American  case,  where  a  brig 
and  a  schooner  were  upon  converging  courses,  the  schooner 
overtaking  the  brig,  it  was  held  that  the  brig  was  in  fault 
for  not  keeping  out  of  the  way,  she  having  the  wind  free. 
It  was  said  that,  if  she  had  been  close-hauled,  it  would  not 
have  been  her  duty  to  keep  out  of  the  way  (g).  Under 
the  existing  law  a  sailing  ship  overtaking  another  must 
keep  out  of  the  way,  though  she  is  close-hauled  and  the 
other  is  free. 
A  ship  cannot,  it  seems,  be  an  *^  overtaking "  ship 

(c)  The  Senry  Morton^   2  Afip.       1  Blatchf.  363. 

Mar.  Law  Cas.  466.  (/)  Whitridge  v.  Dili,  23  How. 

(d)  14  WaU.  270,  277.  448. 

\e)  The  OeeanuSf  6  Bened.  646  ;  (o)  Ths  Clement,  1  Sprague,  267 ; 

see  also  The  Governor,  Abbot,  Ad.       2  Cuitis,  363.    The  Supreme  Court 
108 ;  The  Rhode  leland,  Olcott,  605  ;      waa  equally  diyided. 
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within  the  meaning  of  Art.  20,  unless  she  is  going  faster      Art.  90. 
than  the  ship  ahead  {h). 

The  duty  of  the  ship  ahead,  under  ordinary  oircum-  Duty  of  over- 
stances,  is  to  keep  her  course  under  Art.  22,  and  in  the  case  ^  ^' 
of  a  steamship,  not,  it  seems,  to  slacken  or  stop.  Art.  18 
does  not  apply  to  her,  as  she  cannot  be  said  to  be  ap- 
proaching the  overtaking  ship  within  the  meaning  of  that 
Article  («).  Where  the  overtaking  ship  was  on  the  quarter 
of  the  ship  ahead,  and  the  latter  altered  her  course  so  as 
to  give  the  other  ship  more  room,  it  was  held  that  she  did 
not  thereby  depart  from  the  Eegulations,  so  as  to  be  held 
in  fault  for  a  collision  which  followed  (j).  But  an  altera- 
tion of  the  helm  after  Art.  22  applies  is  a  dangerous 
manoeuvre,  for  it  would,  in  most  cases,  bring  the  ship 
within  the  penalty  of  36  &  37  Vict.  c.  85,  s.  17. 

The  duty  of  the  ship  which  is  being  overtaken  to  show 
a  light  astern  is  considered  in  a  previous  Article  (k). 

It  is  the  duty  of  a  steamship  overtaking  a  sailing  ship 
to  keep  out  of  the  way  of  the  latter,  both  by  virtue  of 
Art.  17  and  Art.  20. 

The  following  cases  illustrate  the  application  of  Art. 
20:— 

A  steamship  attempted  to  pass  a  sailing  ship  turning  CaseBilius- 
up  the  Thames  against  a  head  wind.     Owing  to  the  latter  ^^^^^on  of 
going  about  when  she  got  to  the  edge  of  the  tide,  the  Art.  20. 
steamer  ran  into  her.     It  was  held  that  the  sailing  ship 
was  under  no  obligation  to  give  notice  that  she  was  going 
about,  and  that  the  steamer  in  attempting  to  pass  did  so 
at  her  own  risk  (/). 

Where  a  sailing  ship.  A.,  with  the  wind  free,  was  ap- 
proaching another,  B.,  hove-to,  and  driving  to  leeward  in 
such  a  direction  that  her  side  lights  were  not  for  some 

fA)  The  Franeonia,  2  P.  D.  8.  (k)  Art.  11,  wfpra,  p.  844. 

ft)    The  Franeonia,  ubi  supra.  (l)  The  Falatine,    1  Asp.    Mar. 

(/)  The  Franeonia,  2  P.  D.  11.  Law  Caa.  468. 
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Art.  90.  time  yidble  to  A.,  it  was  held  that  it  was  the  duty  of  A. 
to  keep  out  of  the  way  (m).  It  does  not  appear  whether 
the  decision  was  on  the  ground  that  A.  was  ''  overtaking  " 
B.,  or  that  A.  was  "  crossing  "  B.  and  to  windward  of  her, 
with  the  wind  on  the  same  side,  or  whether  it  was  A.'8 
duty  to  keep  out  of  the  way  because  she  was  going  free 
and  the  other  ship  hove-to. 

When  two  ships  turning  to  ¥dndward  in  narrow  waters 
are  close-hauled  on  the  same  tack,  one  following  in  the 
wake  of  the  other,  if  the  leading  ship  goes  about,  and  the 
following  ship  cannot  stand  on  without  risk  of  collision,  it 
is  the  duty  of  the  latter  to  keep  out  of  the  way  of  the 
ship  ahead  by  going  about  {n) . 

If  two  ships  are  turning  to  windward,  and  the  one 
ahead,  instead  of  going  about,  wears,  it  seems  that,  while 
she  is  in  the  act  of  wearing  and  approaching  the  ship 
astern,  the  latter  is  not  an  "  overtaking  "  ship,  and  that  she 
is  not  required  to  keep  out  of  the  way  (o). 

Two  steamships  in  the  open  sea  were  proceeding  on 
parallel  courses,  one  on  the  quarter  of  the  other  and  over- 
taking her.  The  overtaking  ship,  when  three  mil^  off 
the  other,  altered  her  course  towards  the  other  ship,  and 
subsequently  came  into  collision  with  her.  The  other  ship 
did  nothing.  The  overtaking  ship  was  held  solely  in  fault 
for  the  colUsion  (p). 

It  has  been  held  in  America  that  a  vessel  was  in  fault 
for  attempting  to  pass  another  ahead  in  a  channel  so 
narrow  that  there  was  risk  in  making  the  attempt  (g),  and 
that  the  rule  requiring  the  overtaking  ship  to  keep  out  of 
the  way  does  not  cease  to  operate  the  moment  the  over- 
taking ship  gets  her  nose  in  front  of  the  other  (r), 

(m)  Ths  Eleanor  v.  The  Alma,  2  ip)  The  SeaUm,  9  P.  D.  1. 

Mar.  Law  Gas.  O.  S.  240.  \q)  The  City  of  Farit,  1  Bened. 

(m)  The  PrieeiUa,  L.  R.  3  A.  &E.  174  ;  9  WaU.  634  ;  The  Narragtm- 

125 ;    The   Eelipte   v.    The   Royal  eeit^  i^fra. 

Gontortj  Holt,  220.  (r)  The  NarraganeeU^  10  Blatohf. 

(o)  The  Falkland  and  The  Navi-  476. 
gaioTy  Br.  &  LuBb.  204. 
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Article  21. 
In  narrow  channels  every  steamship  shall,  when  it  is  safe      Art.  81. 


and  practicable^  keep  f'O  that  side  of  the  fairway  or  mid"  steam-ships 
channel  which  lies  on  the  starboard  sid^  of  such  ship,  ^^"^^ 

This  Article  is  identical  with  Art.  21  of  the  Eegulations  History  of  the 
of  1880.  Those  of  1863  contained  no  corresponding  rule,  alde^rule. 
The  Article  is  substantially  the  re-enactment  of  a  rule 
which  existed  from  1840  to  1862.  During  those  years 
there  were  in  force  various  Acts  requiring  ships  to  navigate 
on  the  starboard  side  of  rivers  and  narrow  channels.  By  9 
&  10  Vict.  c.  100,  s.  9,  steamships  were  required  to  keep  on 
the  starboard  side  of  mid-channel,  "  due  regard  being  had 
to  the  tide  and  the  position  of  each  vessel  in  such  tide." 
In  The  Leith  {s)  this  was  interpreted  to  mean  that  a  ship 
was  to  keep  on  the  starboard  side, "  provided  it  may  be 
done  with  convenience  and  safety"  to  the  other  vessel. 
By  subsequent  Acts  (14  &  15  Vict.  c.  79,  s.  27,  and  17  & 
18  Vict.  0.  104,  s.  297)  the  rule  was  re-enacted  with  the 
omission  of  the  words  as  to  having  regard  to  the  tide. 
In  several  cases  (t)  decided  under  these  Acts,  it  was  held 
that  no  practice  of  the  river  as  to  ships  keeping  in  or  out 
of  the  strength  of  the  tide,  and  no  considerations  of  con- 
venience, would  justify  a  deviation  from  the  express  enact- 
ment as  to  keeping  on  the  starboard  side.  By  25  &  26 
Vict.  c.  63,  the  starboard  side  rule  was  repealed,  and  from 
1862  to  the  1st  of  September,  1880,  vessels  were  free  to 
navigate  on  either  side  of  rivers,  except  in  certain  waters 
where  a  special  rule  was  in  force  under  local  Acts.  Such 
special  rules  are  now  in  force  in  the  Mersey,  the  Clyde, 

S7  Not.  of  Cas.  137.  IfxghtingaU,  ibid,   63 ;    The  Seine, 

The  Duke  of  Sussex,  1  W.  Rob.  Swab.  Ad.  411 ;  The  Hand  of  Pro- 

274  ;  The  Sylph,  2  Sp.  E.  &  A.  76 ;  vidence,  ibid.  107  ;   The  Unity,  ibid. 

The  Panther,  1  Sp.  K  &  A.  31 ;  The  101 ;  The  Nimrod,  16  Jur.  1201 ;  are 

Malvina,  1  Moo.  P.  C.  0.   N.  S.  decisions  under  the  starboard  side 

357 ;  TheMaander  and  The  Florence  rule  of  former  Acts. 
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Art.  81. 


CoxuaeqneDoe 
of  nayig^ting 
on  the  "wrong 
side  of  a 
narrow 
channel. 


What  is  a 

"narrow 

channel"? 


the  Tjne,  the  Tees,  and  in  Cork  or  Queenstown  har- 
bour (w). 

The  re-enactment  of  the  starboard  side  rule  and  its 
insertion  in  the  Eegulations  are  of  the  utmost  oonsequenoe 
to  seamen.  Any  person  in  charge  of  a  ship  who  navigates 
her  on  the  wrong  side  of  a  narrow  channel,  besides  being 
guilty  of  a  misdemeanour,  will  abnost  inevitably  subject 
himself  and  his  owners  to  liability  for  any  collision  occur- 
ring when  he  is  on  his  wrong  side,  imless  it  is  proved  that 
his  being  on  the  wrong  side  was  unavoidable  {x). 

There  is  considerable  difSculty  in  defining  a  "  narrow 
channel "  within  the  meaning  of  Art.  21.  The  entrance 
to  the  Straits  of  Messina  was  held  by  the  Privy  Council  to 
be  a  narrow  channel  within  Art.  21(j/) ;  and  the  rule  was 
recently  applied  to  the  entrance  of  Falmouth  harbour  (s). 
On  the  other  hand,  an  outward  part  of  the  sea  channels 
at  the  entrance  of  the  Mersey  was,  under  a  former  Act, 
held  not  to  be  a  narrow  channel  (a).  Under  the  earlier 
Act  there  was  considerable  discussion  as  to  the  meaning  of 
"mid-channel"  (b).  In  the  present  Article  "fairway  or 
mid-channel"  would  probably  be  held  to  mean  the  deep 
water  channel  navigable  for  heavy  ships.  The  words 
"when  it  is  safe  and  practicable"  appear  to  qualify  the 
general  operation  of  the  rule ;  but  it  is  doubtful  whether 
they  have  any  further  efiect  than  the  general  saving  clause 
of  Art.  23  (c).  They  probably  would  be  held  to  apply  to 
the  case  of  a  steamship  on  her  right  side  of  the  channel 
falling  in  with  a  sailing  ship  on  her  wrong  side,  so  as  to 
require  the  steamship  to  keep  out  of  the  way  of  the  sailing 
ship  in  compliance  with  Art.  17,  notwithstanding  the  fault 


(m)  See  Appendix  for  these  rules. 

(x)  36  &  37  Vict.  0.  85,  s.  17. 

(v)  TheMonddaySApp,Caa.6i9. 

(z)  The  Clydach,  Ad.  Ct.  13th 
Nov.  1884. 

(a)  The  Mteander,  1  Moo.  P.  G.  G. 
N.  S.  63. 


(b\  Smith  V.  Voes,  2  H.  &  N.  97. 

(e)  As  to  the  meaning  of  theee 
words  in  former  Acts,  see  The  Unity ^ 
Swab.  Ad.  101 ;  The  Sand  of  Tro- 
pidettee,  ibid.  107;  2%d  mmrod,  16 
Jur.  1201  ;  The  Fanther,  I  Sp.  E.  & 
A.  31. 
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of  the  latter  in  being  on  her  wrong  dde  (d).    The  same      Art.  81. 
observation  applies  in  the  case  of  an  overtaking  ship  or 
any  other  ship  whose  duty  it  is  under  the  Begulations  to 
keep  out  of  the  way. 

Questions  may  arise  as  to  the  application  of  the  star- 
board side  rule  of  Art.  21  in  waters  where  (as,  for  example, 
the  river  Thames)  local  rules  of  navigation  are  in  force, 
but  no  rule  as  to  the  side  of  the  channel  upon  which  ships 
are  to  navigate.  It  is  submitted  that  in  such  cases  Art.  21 
has  no  application,  and  that  absence  in  the  local  rules  of 
a  rule  requiring  vessels  to  navigate  on  one  side  of  the 
channel  or  the  other  leads  to  the  inference  that  vessels 
are  free  to  navigate  in  any  part  of  the  channel.  The 
question,  however,  is  not  free  from  doubt;  it  may  be 
contended  that  the  local  rules  are  supplementary  to  the 
general  Regulations  (e).  The  Regulations,  though  headed 
as  "  Eegulations  for  Preventing  Collisions  at  Sea,"  would 
probably  be  held,  at  least  as  regards  Art.  21,  to  apply  in 
rivers  and  British  waters  where  no  local  rules  are  in  force. 
Even  in  foreign  waters  there  is  reason  to  think  that  the 
starboard  side  rule  might  be  applied  upon  the  principle 
enunciated  in  Tke  Fyenoords  (/). 

The  application  of  Art.  21  is  in  some  measure  illus- 
trated by  the  cases  relating  to  the  analogous  rule  applicable 
to  vehicles  on  a  highway  on  land.  In  these  cases  it  has 
been  held  that,  whilst  a  driver  on  his  wrong  side  is  re- 
quired to  exercise  more  than  ordinary  care  to  avoid  other 
vehicles  {g)y  the  rule  of  the  road  is  not  to  be  treated  as  the 
sole  criterion  of  negligence  (A).  But  the  important  dis- 
tinction created  by  36  &  37  Vict.  c.  85,  s.  17,  in  case  of 
collision  between  ships,  must  not  be  overlooked  in  con- 

(d)  See  The  EUctrie  and  Tke  Ella  (^)  Pluckwell  v.  Wthon,  5  Car.  & 
Mary,    Board   of  Trade  enqnirj,       P.  375. 

Mitch.  Mar.  Reg.  1879,  p.  1436.  (A)   JTayde  v.  Ladp  Carr,  2  Dow. 

(e)  See  infra,  Art.  24.  &  Ry.  256  ;  Wordticwth  v.  Willan, 
If)  Swab.  374.  4  Eap.  273. 
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Art.  81. 


Rules  in 

Amerioan 

liven. 


Difficulty  of 
applying  the 
"  crossing" 
and  *^  meet- 
ing" rules  in 
a  winding 
river. 


sidering  the  application  of  the  oases  relating  to  collisions 
on  land. 

In  America  some  of  the  States  have  passed  laws  as  to 
the  side  on  which  vessels  are  to  navigate ;  and  in  some 
rivers  there  is  a  customary  track.  Sometimes  an  ascending 
Bhip  must  keep  on  oueride  or  the  other  of  mid^bmnl 
leaving  the  middle  of  the  river  to  descending  ships.  In 
the  East  Eiver,  at  New  York,  it  is  the  law  that  vessels 
going  up  or  down  shall  keep  in  mid-channel.  Where  a 
ship  is  required  by  law  or  usage  to  keep  on  one  side  or  the 
other,  if  she  is  on  her  wrong  side  she  is  held  to  be  in  fault 
for  a  collision  with  another  ship  that  is  on  her  right  side 
and  has  done  all  that  the  law  requires  to  keep  clear  (i). 

There  is  great  difficulty  in  determining  the  application 
of  some  of  the  Articles  of  the  general  Eegulations  to  ships 
navigating  a  narrow  and  tortuous  river.  It  appears  to 
have  been  held  by  the  Privy  Council  (A),  in  the  case  of 
two  ships  bound  up  and  down  a  river,  and  first  sighting 
each  other  on  opposite  sides  of  a  point  of  land  round  which 
the  river  winds,  that  the  ships  are  not  '^  crossing "  ships 
within  the  meaning  of  the  Eegulations ;  and  that,  if  they 
are  then  on  difFerent  sides  of  the  river,  the  duty  of  each 
is  to  pursue  her  course  as  if  the  other  were  not  in  sight. 
If,  when  they  first  sight  each  other  on  opposite  sides  of  a 
point  of  land,  they  are  both  in  mid-channel,  or  equi- 
distant from  the  same  shore,  it  is  not  clear  how,  and  on 
which  side,  the  law  requires  them  to  pass  each  other  (/). 


(t)  1  Parsons  on  Shipping  (ed. 
1869),  682  ;  The  Ivanhoe  and  The 
Martha  M,  Heathy  7  Bened.  213 ; 
The  Vanderbilt,  6  "Wall.  225 ;  The 
Bay  State,  3  Blatchf.  48. 

{k)  See  The  Velocity^  and  cases 
dted  below. 

(I)  In  The  City  of  London  and 
The  Testa  it  appears  to  have  been 
held  by  the  Wreck  Commissioner 
(Sept.  1879)  that  two  ships  proceed- 


ing, the  one  down  and  the  other  np 
the  Thames,  each  abont  mid  •chan- 
nel, were  *  *  meeting '  *  ships,  though, 
owing  to  the  winding  of  the  river, 
they  were  not  "end  on."  As  to 
the  duty  of  two  ships  rounding  a 
bend  in  a  riyer  in  opposite  direc- 
tions, one  outside  the  other,  see 
The  Bywell  Caetle,  4  P.  D.  219,  per 
Brett,  L.J. 
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It  may  happen,  in  such  a  case,  that  owing  to  the  way  of      Art.  81. 
the  ships  through  the  water  and  the  set  of  the  tide  it  is 
possible  for  them  to  dear  each  other  in  one  way,  and  in 
one  way  only. 

In  most  tidal  rivers  there  is  a  customary  track  for  vessels  Onstoniary 
going  with  the  tide,  and  another  for  those  going  against  rfwi^  ^ 
it.  Its  course  depends  mainly  on  the  practice  for  ships 
with  a  fair  tide  to  keep  in  its  strength,  and  for  those  with 
a  foul  tide  to  "  cheat "  it,  or  keep  out  of  its  strength.  In 
a  winding  river,  where  there  is  an  offset  of  the  tide  from 
the  points  into  the  opposite  bights,  ships  usually  cross  from 
one  side  of  the  river  to  the  other  at  or  about  particular 
places  in  the  different  reaches.  It  has  been  held  that  such 
a  practice,  although  not  strictly  a  custom  binding  upon  all 
ships,  is  one  which  a  ship  is  justified  in  following  and  in 
assuming  that  other  ships  will  follow  (m).  And  it  appears 
that  this  is  so  although  her  position  with  regard  to  another 
vessel  is  such  that  if  she  were  in  the  open  sea  the  Eegula- 
tions  would  apply  and  require  her  to  act  differently.  In 
determining,  therefore,  what  are  the  proper  steps  for  a  ship 
to  take  in  order  to  avoid  another  approaching  her  in  a 
winding  river,  the  sinuosities  of  the  river,  and  also  the 
usual  course  of  vessels  in  the  river,  must  be  taken  into 
consideration.  In  cases  where,  if  each  ship  continues  her 
course  in  the  usual  track,  they  will  pass  clear,  although  if 
either  deviates  from  it  there  would  be  risk  of  collision,  it 
appears  that  the  Eegulations  do  not  apply,  and  that  it  is 
the  duty  of  each  vessel  to  continue  her  course  in  the  usual 
track  and  as  if  the  other  were  not  in  sight  (n). 


(m)  The  Eth  and  The  Nlord,  L. 
B.  3  P.  G.  436,  442. 

(»)  The  Velocity,  L.  R.  3  P.  C. 
44;  The  Cologne  and  The  Sanger, 
L.  R.  4  P.  C.  619 ;  The  Eak  and 
The  Niord,  L.  R.  3  P.  C.  436 ;  The 
Kjoberhavn,  2  ABp.  Mar.  Law  Gas. 
213,  217  ;  The  Golden  Fledge,  Holt, 
133;  but  see  the  observations  of 
James,  L.J.,  on  these  cases  in  The 


Oceano,  3  P.  D.  60;  see  also  The 
Milwaukee,  Brown,  Ad.  313.  The 
principle  adopted  in  the  above  cases 
by  the  Privy  Gonndl,  that  in  de- 
terming  the  application  of  the  Re- 
grnlations  in  a  winding  river  the 
customary  track  of  ships  is  to  be 
considered,  does  not  appear  to  have 
been  followed  by  Dr.  JLnshington 
under  former  Acts  and  Rules.    In 
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Art.  81. 


THIS  REGULATIONS. 

It  appears,  however,  from  a  recent  decision  of  the  Court 
of  Appeal,  that  the  oases  above  oited  as  to  the  applioation 
of  the  general  Eegulations  in  a  winding  river  do  not  ne- 
cessarily apply  in  a  river  where  there  are  in  force  special 
rules  made  under  a  local  Act  for  the  express  purpose  of 
regulating  its  navigation.  Although  the  Thames  BuleB 
(of  1872)  were  identical,  as  regards  crossing  ships,  with 
the  general  Eegulations,  it  seems  to  have  been  doubted 
whether  the  decision  of  the  Privy  Council  in  The  Velocity ^ 
and  other  cases  following  it,  that  two  ships  rounding  a 
point  are  not  within  the  "crossing"  rule,  would  be  followed 
in  a  similar  case  arising  under  the  Thames  Rules  (o).  The 
pcuiiculax  point  decided  in  The  Velocity  does  not  arise  upon 
the  existing  Thames  Eules  (of  1880),  which  contain  no  rule 
corresponding  to  the  "  crossing  "  rule  there  discussed.  But 
the  principle  involved  in  that  and  the  other  decisions  above 
referred  to  is  of  wide  application,  and  has  an  important 


The  Friends,  1  W.  Bob.  478,  and 
The  Gazelle f  ibid.  47 1,  he  expressed 
a  strong  opinion  that  where,  except 
for  the  practice  of  the  river  as  to 
keeping  in  or  out  of  the  strength  of 
the  tide,  the  Rule  of  the  Road  (the 
Trinity  Rule  of  1840)  would  apply, 
the  case  was  not  taken  out  of  the 
rule  by  the  practice.  In  The  Friends 
a  steamship,  going  up  the  Thames 
against  the  ebb,  sought  to  justify 
her  not  porting  in  compliance  with 
the  Trinity  Rule  upon  the  ground 
that  the  practice  of  the  river  re- 
quired the  other  ship,  which  was 
going  down  with  the  ebb,  to  keep 
in  the  strength  of  the  tide,  and  her- 
self (2%*  Friefids)  to  keep  out  of  it. 
Dr.  Lushington  refused  to  recognise 
the  practice  of  the  river  in  such  a 
case.  In  addressing  the  Trinity 
masters,  he  said : — * '  All  I  can  say  is 
this,  if  you  are  about  to  make  an 
exception  from  your  own  rules,  an 
exception  not  to  be  extracted  from 
anytning  to  be  found  in  the  Rules 
themselves,  but  to  be  founded  upon 
reasons  which  have  been  alleg^  for 
the  sake  of  safe  navigation  of  the 


river  Thames,  and  the  great  inte- 
rests which  are  daily  and  hourly 
there  at  stake,  let  your  exception  be 
clear  and  intelligible,  in  order  that 
it  may  at  the  fint  glance  be  known 
to  the  mercantile  and  maritime 
world.  If,  instead  of  a  clear  and 
direct  rule,  there  is  to  be  any  exoep* 
tion,  let  it  be  as  distinct  and  definite 
as  the  rule  itself.  Unless  it  be  so 
it  is  obvious  that  persons  in  all  oases 
will  endeavour  to  form  exertions 
for  themselves,  and  instead  of  se- 
curity we  shall  have  danger.''  And 
in  The  Duke  of  Sussex,  1  W.  Rob. 
274,  it  was  held  that  the  onstom  of 
the  river  as  to  vessels  availing  tibem- 
selves  of  the  strength  of  Hie  tide 
was  superseded  by  the  Trinity  Rule. 
The  observations  of  Dr.  Lushing- 
ton as  to  the  necessity  of  holding 
Regfulations  for  preventing  colli- 
sions to  be  of  almost  universal  ap- 
plication, have  lost  none  of  their 
force,  but  there  is  some  difficulty 
in  reconciling  them  with  the  recent 
decisions  of  the  Privy  Council  in 
the  oases  stated  in  the  text. 
(o)  Th^  Oceano,  3  P.  D.  60. 
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bearing  upon  the  existing  Thames  Eules,  as  well  as  other  Art.  81. 
rules  for  the  navigation  of  winding  rivers.  That  prin- 
ciple  isy  that  the  questions,  Whether  there  is  risk  of  colli- 
sion P  and)  What  rule  is  applicable  where  there  is  such 
risk  P  depend  rather  upon  the  relative  positions  of  the  two 
ships  in  the  river  as  regards  mid-channel,  and  upon  the 
customary  track  of  ships  in  the  river,  than  upon  the  head- 
ing of  the  two  ships  at  a  particular  moment. 


The  following  oases  illustrate  the  view  taken  by  the  American 

98  a   ' 
apj 


Supreme  Court  of  the  United  States  as  to  the  application  Se^wpHoa- 
of  the  Eegulations  of  1863  in  a  winding  river.  ^^n  of  the 


A  saib'ng  ship  descending  a  river  on  a  southerly  course  in  a  winding 
sighted  a  steamship  ascending  it.  In  accordance  with  the  ^^^' 
practice  of  the  river,  the  sailing  ship  was  on  the  west,  and 
the  steamship  on  the  east,  side  of  the  channel.  At  a  point 
between  the  two  vessels  the  river  took  a  bend  in  a  south- 
easterly direction.  On  reaching  this  point  the  sailing 
ship's  helm  was  put  to  starboard  in  order  to  round  the 
bend.  Instead  of  porting,  so  as  to  resume  her  course  in 
the  usual  track  along  the  west  bank  at  a  point  where  the 
channel  turned  again  to  the  west  and  ran  in  its  original 
southerly  direction,  the  sailing  ship  continued  the  course 
she  was  on  after  her  helm  had  been  put  to  starboard. 
Crossing  the  channel  to  the  east  shore  she  ran  into  the 
steamship,  which  had  continued  her  original  course  along 
that  shore.  It  was  held  that  the  saiUng  ship  was  in  fault 
for  deviating  from  the  customary  track  along  the  west 
shore ;  that  her  duty  under  the  rule  (identical  with  Art. 
18  of  the  Regulations  of  1863)  requiring  her  to  keep  her 
course,  was  to  keep  her  course  along  the  west  shore,  devi- 
ating from  a  straight  course  only  so  far  as  the  winding  of 
the  river  required  (/)).  The  judgment  of  the  Supreme 
Court  in  this  case  is  to  the  effect  that  when  a  point  of 
land  or  other  obstruction  in  the  navigation  interferes  with 

(p)  The  John  Z.  Hashrwtchy  3  Otto,  405. 
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Art.  81.  the  literal  application  of  the  Begulationfi,  they  are,  never- 
theless,  to  be  complied  with  bo  far  as  possible ;  that  a  vessel 
required  by  the  law  to  keep  her  course,  if  she  is  compelled 
by  an  obstruction  or  bend  in  the  river  to  deviate  from  it, 
must  resume  her  original  course  as  soon  as  possible.  And 
the  Court  expressly  held,  that  where  two  vessels  will  pass 
clear  if  each  adheres  to  the  customary  track,  the  Begtda- 
tions  have  no  application ;  and  that  a  vessel  deviating 
from  the  customary  track  in  supposed  obedience  to  the 
Regulations  is  in  fault. 

In  The  Free  State  {q)y  a  sailing  ship  was  crossing  a  liver 
diagonally,  for  a  temporary  purpose,  when  she  sighted  a 
steamship  approaching  with  risk  of  collision ;  the  Supreme 
Court  held  that  the  duty  of  the  sailing  ship  was  to  keep  on 
her  course  across  the  river.  The  sailing  ship  ascending  a 
river  on  a  northerly  course  and  being  overtaken  by  a 
steamship,  starboarded  until  her  head  was  N.  W.  by  N.,  in 
order  to  give  the  steamship  more  room  to  pass  on  her  star- 
board hand.  While  crossing  the  river  on  the  N.  W.  by  N. 
com*se  she  sighted  another  steamship  descending  the  river 
and  preparing  to  pass  the  ascending  steamship  port  side  to 
port  side.  After  being  passed  by  the  ascending  steamship 
the  sailing  vessel  ported  and  attempted  to  follow  in  her 
wake,  so  as  to  pass  the  descending  steamship  port  side  to 
port  side.  In  doing  so  she  came  into  collision  with  the 
latter,  and  it  was  held  by  the  Supreme  Court  that  she  was 
in  fault  for  not  keeping  her  N.W.  by  N.  course. 

When  two  steamships  proceeding  in  the  same  direction 
were  rounding  a  point  or  bend  in  a  river  nearly  abreast,  it 
was  held  that  it  was  the  duty  of  each  to  keep  in  her  own 
water,  and  not  attempt  to  cross  the  course  of  the  other. 
The  outside  boat  was  held  in  fault  for  a  collision  that 
occurred  while  attempting  to  get  in  to  the  shore  across 
the  bows  of  the  other  (r). 

(q)  1  Otto,  200.  (r)  The  Oceamia,  12  Blatohf.  430. 
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In  The  Milwaukee  (s) ,  it  was  held  that  the  question  whether      Art.  81. 
two  ships  were  meeting  "  end  on  "  in  a  river  is  to  be  deter- 
mined  by  their  general  course  in  the  river,  and  not  bj  their 
compass  course  at  a  particular  moment  while  they  are  pur- 
suing the  windings  of  the  channel. 


Article  22. 
Where  by  the  above  ruks  om  of  two  ships  is  to  keep  out  of     Art.  28. 


the  tcay^  the  other  shall  keep  her  cmirse.  Ship  not 

required  to 

This  Article  is  identical  with  Art.  22  of  the  Eegulations  ^^y^^'gt 
of  1880.  It  answers  to  Art.  18  of  the  Regulations  of  1863.  keep  her 
It  supplements,  and  must  be  read  with,  Ai'ts.  14,  16,  17,  ^"^' 
and  20.     The  concluding  words  of  Art.  18  (of  1863)  were 
superfluous,  and  are  omitted  in  the  present  Art.  22.     The 
scope  and  application  of  the  two  Articles  appears  to  be 
identical. 

Since  a  vessel,  A.,  required  by  the  Begulations  to  keep  Art.  22  miut 
out  of  the  way  of  another,  B.,  may  go  ahead,  or  astern,  or  ^bJc^ed^ 
on  either  side  of  B.,  it  is  B.'s  duty  to  do  nothing  that  may 
embarrass  A.  or  interfere  with  her  right  to  keep  clear  of  B. 
in  any  way  she  thinks  fit.  The  rule,  therefore,  requiring 
B.  to  keep  her  course  must  be  observed  strictly.  So  long 
as  B.  can  do  so  without  immediate  danger,  and  there  is  a 
possibility  of  A.  clearing  her,  she  must  stand  on.  With 
reference  to  the  same  rule  under  a  previous  Act,  Dr.  Lush- 
ington  said : — "  I  wholly  deny  that  danger  would  be  averted, 
or  that  infinitely  greater  danger  would  not  occur,  if  a  vessel 
close-hauled  on  the  larboard  tack,  on  descrying  a  steamer, 
were  to  take  upon  herself  to  deviate  from  her  course  for 
the  purpose  of  getting  out  of  the  way ;  because  I  am  of 
opinion  that  by  so  doing  it  would  lead  to  the  chance  of 

(«)  Brown,  Adm.  313. 
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Art.  22.  infinitely  more  collisions  than  at  present"  {t).  The  Su- 
preme  Court  of  the  United  States  is  equally  strict  in  its 
interpretation  of  the  rule,  and  for  the  same  reasons.  ''  The 
negligence  of  one  (ship)  is  liable  to  baffle  the  vigilance  of 
the  other ;  and  if  one  of  the  vessels,  under  such  circum- 
stances, follows  the  role,  and  the  other  omits  to  do  so,  or 
violates  it,  a  collision  is  almost  certain  to  follow  "  {u). 

It  has  been  held  by  the  Privy  Council  that  "  if  a  ship 
bound  to  keep  her  course  undertakes  to  justify  her  depar- 
ture from  that  rule,  she  takes  upon  herself  the  obligation 
of  showing  both  that  her  departure  was,  at  the  time  it  took 
place,  necessary  in  order  to  avoid  immediate  danger,  and 
also  that  the  course  adopted  by  her  was  reasonably  calcu- 
lated to  avoid  that  danger"  (v).  There  are  decisions  of  the 
Supreme  Court  of  the  United  States  to  the  same  effect  (x). 

This  rule  is  perhaps  the  most  difficult  of  all  the  Regu- 
lations for  seamen  to  adhere  to.  The  stringency  with 
which  it  is  applied  by  the  Courts  makes  it  necessary  for 
an  officer  to  take  his  ship  into  close  proximity  to  another, 
where  it  may  appear  that  risk  of  coUision  would  be  at  once 
determined  by  directing  her  course  away  from  the  other 
ship. 

In  the  case  of  a  sailing  ship.  A.,  close-hauled  on  the 
port  tack,  approaching  another,  B.,  having  the  wind  free 
on  the  starboard  tfiwk  within  the  "  crossing  "  rule  (Art.  14), 
unless  there  are  exceptional  circumstances,  and  it  is  certain 
that  B.  will  not  keep  out  of  the  way,  A.  has  no  choice  but 
to  stand  on  (j/). 


(t)  The  Vivid,  7  Not.  of  Cas.  127; 
Th^  Immaganda  Sancta  Clarissima, 
ibid.  682 ;  The  Test,  6  Not.  of  Caa. 
276.' 

(«)  New  York  and  Liverpool  U.  S. 
Mail  Co,  y.  Runiball,  21  How.  372, 
384. 

{v)  The  Agra  v.  Tlie  Elizabeth 
Jenkins,  L.  R.  1  P.  C.  501  ;  see  also 
The  Great  Conquest  v.  The  David 
Cannon,   Holt,  235 ;    The  Uneat  v. 


The  Maander,  Holt,  243 ;  and  see 
the  obserYations  of  Dr.  Lushington 
in  The  Test,  ubi  supra, 

{x)  The  Scotia,  14  Wall.  170;  The 
Fotomae,  8  WaU.  690. 

(y)  See  The  Biffoged  Christimuen 
and  The  JTiUiam  Frederick,  4  App. 
Gas.  669;  i^fra,  p.  429 ;  The  Illinois, 
13  Otto,  298.  See  also  supra,  p.  363, 
for  a  *'hard  case.*' 
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The  direction  to  ^'  keep  her  ooxirse  "  does  not  mean  that      Art.  22. 
the  ship  is  to  continue  going  ahead  in  the  diiection  in  Meaning  of" 
which  her  head  happens  for  the  moment  to  be  pointing,  "keep her 
without  regard  to  other  circumstances.    It  means  that  she 
is  to  continue  the  course  she  would  pursue  if  the  other 
vessel  were  not  in  sight  (z).    Thus,  a  vessel  rounding  a 
point  in  a  river,  and  approaching  another  under  circum- 
stances which  require  her  to  keep  her  course  under  Art.  22, 
must  continue  her  course  round  the  point  in  the  usual 
track  (a). 

Whether  a  ship  required  to  keep  her  course  is  at  liberty  Whether  an 
to  alter  her  rate  of  speed,  while  risk  of  collision  exists,  ^jj^^^* 
seems  doubtful.  If  by  doing  so  she  increases  the  risk,  or  infringement 
embarrasses  the  other  ship,  she  would  probably  be  held  in 
fault.  In  a  recent  case  it  seems  to  have  been  held  that  an 
alteration  of  the  rate  of  speed  is  not  an  infringement  of 
Art.  22.  The  vessel  required  to  keep  her  course  was  held 
free  from  blame,  though  she  eased  her  engines  whilst  there 
was  risk  of  collision,  and  though  there  would  have  been 
no  collision  but  for  the  easing  of  the  engines.  The  facts 
were  as  follows : — Steamships  A.  and  B.  were  crossing  at 
right  angles,  A.  having  B.  on  her  starboard  hand.  When 
about  a  quarter  or  haU-a-mile  distant  from  A.,  B.  whistled, 
and,  finding  that  A.  did  not  alter  his  course,  eased  his 
engines.  Then  A.  eased,  and,  when  close  to  B.,  stopped 
and  reversed  his  engines,  the  collision  being  then  inevit- 
able. A.  was  held  solely  in  fault  (6).  In  the  Court  of 
Appeal  (where  this  decision  was  affirmed),  Brett,  M.R., 
said  that  Art.  22  relates  entirely  to  the  heading,  not  to 
the  speed,  of  the  ship.  "  Keeping  her  course  means  that 
she  is  to  keep  on  the  same  direction  as  before ;  it  has 
nothing  to  do  with  the  question  of  speed  "  (o). 

(z)  TAtf  r«/ad/y,  L.R.  3F.  G.44.  See  also  The  John   Taylor,  infra, 

[a)  The  Velocity,  tupra;  The  Esk  p.  419. 

and  The  Xiordy  L.  R.  3  P.  C.  436 ;  (b)  The  Beryl,  9  P.  D.  4. 

The  Cologne  and  The  Ranger,  L.  R.  W  Per  Brett,  M.R.,  TJte  Beryl, 

4  P.  C.  619.     See  eupra,  p.  376.  9  P.  D.  137,  140. 
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Art.  tt. 

How  a  ship 
hoye-to  is  to 
*'  keep  her 
oouTse." 


And  a  ship 
hj  the  wind. 


A  ship  must 
not  stand  on 
ohstinatelj. 


Cases  illus- 
trating the 
application  of 
Art.  22. 


Where  the  veeBel  required  to  keep  her  oourse  is  hoye-to, 
it  appears  to  be  the  duty  of  those  on  board  to  fill  on  her 
and  get  her  under  oommand  without  altering  her  oourse 
more  than  is  neoessarj  {d). 

A  vessel  hoye-to  with  her  hehn  lashed  to  leeward,  f  org* 
ing  ahead  as  she  oomes  to  and  falls  off,  does  not  fulfil  the 
requirements  of  Art.  22  {e). 

A  yessel  olose-hauled  does  not  by  luffing  a  little,  and  so 
that  she  does  not  lose  her  headway,  break  the  rule  requir- 
ing her  to  keep  her  course  (./).  And  it  has  been  held 
that  a  yessel  does  not,  by  altering  her  course  so  as  to  giye 
an  overtaking  ship  more  room  to  pass,  infringe  the  rule 
requiring  her  to  keep  her  oourse  (g).  If  a  close-hauled 
ship  departs  from  the  rule  requiring  her  to  keep  her  course, 
as  a  general  rule  she  should  luff  rather  than  bear  up,  as 
she  thereby  lessens  her  way,  and,  if  a  collision  takes  place, 
its  effect  is  Kkely  to  be  less  disastrous  (A). 

The  rule  that  a  ship  is  to  keep  her  oourse  does  not  mean 
that  she  is  to  do  so  obstinately  when  she  sees  that,  under 
the  particular  circumstances  of  the  case,  she  can,  by  de- 
parting from  it,  avoid  a  collision  (i). 

The  following  cases  illustrate  the  application  of  Art.  22 : 

A  barque  in  Margate  Eoads  in  a  strong  wind  was  wear- 
ing preparatory  to  coming  to  an  anchor.  A  steamship  was 
held  solely  in  fault  for  a  collision  with  her,  although  the 
steamship  alleged  that  she  was  baffled  by  the  rapid  change 
in  the  course  and  lights  of  the  barque  (k). 


{d)  The  General  Lee,  3  Mar.  Law 
Cas.  O.  S.  204. 

(e)  The  Traruity  3  Bened.  192; 
and  see  further,  p.  366,  above,  as 
to  the  duty  of  a  ddp  hoTe-to. 

(/)  The  Marmion,  1  Asp.  Mar. 
Law  Cas.  412  ;  The  Aimo  and  The 
Amelia,  2  Asp.  Mar.  Law  Cas.  96  ; 
The  Great  Pattern,  8  Moo.  P.  C.  C. 
N.  S.  31 ;  The  Singapore,  L.  B.  1 
P.  0.  878. 

iff)  The  Franeonia,  2  P.  D.  11 ; 
but  see  Tlie  Corsica,  9  WaU.  630 ; 


infra,  p.  419. 

(A)  The  Agra  and  The  Elizabeth 
Jenkins,  L.  R.  I  P.  0.  601 ;  Tht 
Great  Eastern,  uhi  supra. 

(•)  The  Lake  St.  Clair  ▼.  The 
Underwriter,  3  Asp.  Mar.  Law  Cas. 
361 ;  The  Rosalie,  6  P.  D.  246  ;  The 
Sunnyside,  1  Otto,  208.  See,  how- 
ever, infray  p.  420,  Art.  23. 

(k)  The  Monsoon  Kodi  The  Kepttme^ 
2  Mar.  Law  Cas.  O.  8.  289 ;  and 
see  The  Falkland  and  The  Navigator^ 
Br.  &  Lush.  204. 
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A  sailing  ship  with  the  wind  aft,  meeting  a  steamship  Art.  88. 
nearly  end  on,  was  held  in  fault  for  porting  (/).  But  a 
slight  alteration  in  the  helm  of  a  sailing  ship,  when  an 
approaohing  steamship  was  two  miles  distant,  was  held  not 
to  be  an  infringement  of  the  rule  requiring  her  to  keep  her 
course  (m).  And  a  steamship,  with  another  a  quarter  of  a 
mile  astern  on  her  port  quarter  and  overtaking  her,  was 
held  not  to  be  in  fault  for  porting  half  a  point  (n). 

A  sailing  ship  must  not  go  about  close  ahead  of  a  steam- 
ship, so  as  to  make  it  difficult  for  the  latter  to  keep  out  of 
her  way  (o).  But  a  steamship,  attempting  to  pass  a  sailing 
ship  turning  to  windward  in  a  narrow  channel,  must  be 
prepared  for  the  sailing  ship  going  about,  and  the  latter  is 
under  no  obligation  to  give  notice  of  her  intention  to  go 
about  {p). 

A  smack  hove-to  on  the  port  tack,  with  her  helm  lashed, 
was  heading  so  as  to  cross  the  course  of  a  three-masted 
schooner  close-hauled  on  the  starboard  tack.  Neither 
Tessel  did  anything  until  the  collision  was  ineyitable. 
The  schooner,  as  well  as  the  smack,  was  held  in  fault, 
because  she  did  not  bear  up  in  time  (q). 

In  America  there  is  a  stringent  rule,  which  has  been  American 
frequently  insisted  upon  by  the  Courts,  requiring  a  sailing  *^**®*' 
ship  working  to  windward  in  company  with  other  ships, 
whose  duty  it  is  to  keep  out  of  her  way,  to  "beat  out 
her  tack."  If  she  goes  about  in  a  narrow  channel  before 
the  shoaling  of  the  water  or  other  dangers  of  navigatioQ 
require  it,  and  comes  into  collision  with  another  ship  which 
would  have  cleared  her  if  she  had  stood  on,  she  is  held  to 
be  in  fault  for  the  collision  (r).     In  a  case  of  colHsion  be- 

(/)  The  Bougainville  9.xA  The  Jame*  [p)  The  Palatine,    1   Asp.  Mar. 

C.  Stecemon,  L,  K.  6  P.  0.  316.  Law  Oas,  468  ;  it  is  not  quite  dear 

(m)  The  y&rmay  3  Anp.  Mar.  Law  in  this  case  whether  it  was  neces- 

Cas.  272.  sary  for  the  sailing  ship  to  go  about 

(n)  The  Franconia,  2  P.  D.  8.  when  she  did. 

(o)  The  Newburgh  v.  The  Otcar,  (q)  TheBoealie,  6  P.  D.  245. 

Holt,  231 ;  The  Saucy  Law  ▼.  The  (r)  The  Empire  State,  1  Bened. 

Bolderaa,  Holt,  206.  67. 

M.  BE 


418  THE  REGULATIONS. 

Art.  fll.  tween  a  saUing  ship  turning  to  windward  and  a  steamship, 
the  Circuit  Court  said :  "  What  the  law  requires  for  a  sail- 
ing vessel  in  a  narrow  channel  is,  to  beat  out  her  tack,  and, 
having  beat  it  out,  to  come  about  with  all  proper  despatch 
upon  the  other,  leaving  to  the  steam  vessel  the  responsi- 
bility of  being  in  a  position  to  enable  her  to  do  so  without 
danger"  (o). 

In  a  case  where  it  was  proved  that  there  was,  at  the 
time  of  the  collision,  a  flat  cahn,  it  was  held  by  the  Supreme 
Court  that  the  sailing  ship,  whose  duty  it  was  to  keep  her 
course,  could  not  be  in  fault  {p). 

The  rule  requiring  a  vessel  to  keep  her  course  is  strictly 
enforced  by  the  Courts  in  the  United  States.  A  sailing 
ship  approaching  a  steamship  admitted  that  so  soon  as 
there  was  risk  of  collision  she  kept  away  two  or  three 
points.  She  was  held  to  be  in  fault.  The  Court  said  (g) : 
'^  A  vessel  whose  duty  it  is  to  keep  her  course  has  no  right 
to  change  it  as  soon  as  she  apprehends  a  collision.  In  this 
case  the  duty  of  the  tug  to  keep  out  of  the  way  of  the 
lighter  arose  only  when  the  two  vessels  were  proceeding 
in  such  directions  as  to  involve  risk  of  collision;  and  it 
was  under  the  same  circumstances  that  the  duty  arose  on 
the  part  of  the  lighter  to  keep  her  course.  Therefore, 
under  the  statute  requiring  the  lighter  to  keep  her  course, 
her  apprehension  of  a  collision  could  not  justify  her  in 
changing  her  course.  Moreover,  it  is  the  actual  risk  or 
danger  of  collision  that  determines  the  duty  of  both 
vessels,  and  not  the  apprehension  merely.  The  rule  was 
made  and  is  administered  for  the  very  purpose  of  prevent- 
ing the  vessel  charged  with  the  duty  of  avoiding  the  other 
from  being  embarrassed  by  a  change  of  course  on  the  part 
of  the  other  into  danger,  on  the  apprehension  that  such 
duty  of  avoidance  will  not  be  fulfilled  "  (r). 


(o)  Th$  Empire  StaUy  1  Bened.  67.      Bened.  465,  467. 
\p)  The  Commerce,  16  Wall.  33.  (r)  See  al 

(q)  The  General   l\  S.   Grant,  6      4  Otto,  699. 
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A  schooner,  seeing  the  mast-head  light  of  a  steamship  Art.  82. 
and  mistaking  it  for  a  light  ashore,  hove-to  to  get  a  oast  of 
the  lead,  thereby  presenting  her  red  light  to  the  steamship. 
The  steamship  ported.  The  schooner,  on  discovering  her 
mistake,  got  under  way,  and  crossed  the  course  of  the 
steamship,  showing  her  green  light.  It  was  held  that  the 
schooner  was  solely  in  fault  for  not  keeping  her  course  (a). 

Where  a  ferry  boat  crossing  a  river  was  under  a  port 
helm  at  the  moment  when  she  sighted  another  steamship 
coming  up  the  river,  it  was  held  that  her  duty,  imder  the 
rule  requiring  her  to  keep  her  course,  was  to  continue  in 
her  usual  track  (t). 

The  danger  of  departing  from  Art.  22  is  illustrated  by 
an  American  case,  where  a  vessel.  A.,  starboarded  in  order 
to  assist  fiuiother,  B.,  whose  duty  it  was  to  keep  out  of  her 
way,  in  an  attempt  to  cross  her  bows.  Finding  that  she 
could  not  cross  A.'s  bows,  B.,  at  the  last  moment,  stopped. 
In  consequence  of  B.'s  stopping  and  A.'s  starboarding,  a 
collision  occurred.     A.  was  held  to  be  solely  in  fault  (m). 

A  steamship,  just  before  reaching  a  point  in  New  York 
harbour  where  the  channel  is  narrow  and  the  navigation 
diflElcult,  sighted  a  schooner's  red  light.  There  were  three 
channels  open  for  the  schooner^  and  only  one  for  the  steam- 
ship. The  schooner  selected  the  steamship  channel,  and  a 
collision  took  place.  The  schooner  was  held  in  fault,  be- 
cause, although  she  kept  her  course,  in  the  sense  that  she 
had  from  the  first  intended  to  make  use  of  the  steamship 
channel,  she  embarrassed  the  steamship  by  taking  that 
course  when  she  might  have  avoided  any  risk  by  taking 
one  of  the  other  channels  {x). 

It  has  been  decided  by  the  Supreme  Court  that  a 
sailing  ship  is  not  free  from  blame  if,  seeing  the  lights  of 

(*)  Th4  Virgo,  7  Bened.  496.  (m)  The  Cornea,  9  WaU.  630. 

\t)   The  John   Tai/lor,  6  Bened.  (x)  The  City  of  Rartford,  7  Bened, 

227.  860. 

E  B  2 
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Art.  88.  a  steamiship  ahead  and  not  keeping  out  of  the  way,  she 
pertinaoiouslj  keeps  on  her  course  and  runs  down  the 
steamship  (y). 


Article  23. 

Art.  83.  In  obeying  and  construing  these  rules  due  regard  shall  be 

Pxt>?uo  had  to  all  dangers  of  navigation^  and  to  any  special  circttm" 

ni|ug  apedal  ^^^^^^^  which  may  render  a  departure  from  the  above  rules 
necessary  in  order  to  avoid  immediate  danger. 

Art.  23  corresponds,  and,  with  the  exception  of  super- 
fluous words,  is  identical  with  Art.  19  of  the  Eegulations 
of  1863,  and  with  Art.  23  of  the  Regulations  of  1880. 
TermB  of  The  concluding  words  of  this  article  should  be  compared 

pared  with  '  with  those  of  36  &  37  Vict.  c.  85,  s.  17,  which  raises  a  pre- 
thoM  cd  36  &  sumption  of  fault  in  case  of  infringement  of  the  Begu- 
8.17.  '  lations — "unless  it  is  shown  to  the  satisfaction  of  the 

Court  that  the  circumstances  of  the  case  made  departure 
from  the  Eegulations  necessary  "(s).  Now  it  is  clear,  from 
Art.  23,  that  the  preceding  Articles  1 — 22  do  not  apply 
where  they  cannot  be  obeyed  without  "immediate  danger." 
The  "  circumstances  "  mentioned  in  36  &  37  Vict.  o.  85, 
s.  17,  would  therefore  seem  to  be  such  as  render  a  depar- 
ture from  the  Eegulations  necessary  to  avoid  immediate 
danger.  It  may  be  objected  that  in  this  view  the  words  of 
s.  17,  above  quoted,  "unless  it  is  shown,  &c.,"  have  no 
operation  and  are  superfluous;  but  it  is  difficult  to  give 
them  any  other  meaning. 

The  construction,  here  suggested,  of  Art.  23  and  sect.  17, 
seems  to  have  been  that  adopted  by  the  House  of  Lords  in 
the  cases  of  The  Khedive  {a)  and  The  Benares  ( J) .  In  the  latter 
case  the  meaning  and  operation  of  Art.  23  was  more  con- 

(y)  TKeSmnytide,  1  Otto,  208.  {h)  9  P.  D.  16.  As  to  these  cases, 

(e)  See  p.  41,  above,  as  to  the  and  generally  as  to  36  &  37  Vict, 

effect  of  tms  enactment.  o.  86,  s.  17,  see  aboye,  pp.  41—63. 
(<i)  5  App.  Gas.  876. 
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sidered,  and  a  larger  and  more  decided  operation  was  given  Art.  28. 
to  it  by  the  Court  of  Appeal,  than  in  Tlie  Khedive  by  the 
House  of  Lords.  In  The  Benares  it  was  held  that  where 
there  is  one  and  only  one  "  chance  of  escape,"  Art.  23 
justifies  a  seaman  in  taking  the  course  which  gives  him  the 
benefit  of  that  chance,  although  it  necessitates  a  departure 
from  one  of  the  preceding  Articles.  It  must,  however,  be 
admitted  that  it  is  difficult  to  reconcile  this  construction  of 
Art.  23  with  the  ratio  decidendi  in  The  Khedive,  and  parti- 
cularly with  the  observations  of  Lord  Watson  {c)  in  that 
case.  Those  observations  appear  to  set  forth  the  principle 
upon  which  the  decision  in  The  Khedive  proceeded ;  and, 
though  made  with  reference  to  Art.  19  of  the  Regulations 
of  1863,  are  applicable  to  the  existing  Art.  23  (of  1884). 
They  are  as  follows:  "  There  is  nothing  in  the  case  to  sug- 
gest the  existence  of  any  danger  of  navigation,  a  due  re- 
gard to  which  would  have  led  to  a  disregard  of  the  16th 
rule  (d).  The  only  existing  danger  was  the  very  danger 
to  which  the  rule  {e)  applies,  and  to  prevent  which  it  was 
enacted.  And  there  is  just  as  little  room  for  the  sugges- 
tion that  there  existed  any  special  circumstances  which 
rendered  it  necessary  for  The  Khedive  to  continue  at  full 
speed,  instead  of  slowing  or  stopping  or  reversing,  in  order 
to  avoid  immediate  danger." 

The  important  distinction  between  The  Khedive  and  The 
Benares  must,  however,  not  be  lost  sight  of.  In  the  former 
case  the  ship,  which  was  held  in  fault,  under  sect.  17,  for 
having  infringed  the  Begulations,  did  what  was  in  fact  the 
icrong  thing  in  point  of  seamanship,  and  thereby,  probably, 
caused  the  collision.  In  The  Betiares  the  ship  did  what 
from  a  seaman's  point  of  view,  and  apart  from  the  Regu- 
lations, was  the  right  thing ;  and  though  in  the  result  it 
failed  to  avert  a  collision,  it  did  not  cause  the  collision,  which 

(e)  6  App.  Cas.  902.     See  also  {d)  Of  1863. 

per  Lord  Blaokbum,  5  App.  Gas.  (e)  Art.  16  of  1863. 

895. 
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Art.  93.  was,  from  the  first,  inevitable.  The  difficulty  suggested 
by  the  two  cases  is  that,  although  in  neither  of  them  was 
there  negligence  on  the  port  of  those  on  board,  in  the  one 
case  the  House  of  Lords  held  that  the  Begulations  had 
been  infringed,  in  the  other  the  Court  of  Appeal  held  that 
they  had  not  been  infringed. 
Begulaiioiia  It  is  sometimes  attempted  to  urge  this  Article  as  an 
dOT^t^  from  ®xo^©  *<>r  a  departure  from  the  Regulations,  where  an  ad- 
exoept  for  herence  to  them  would  have  prevented  a  collision.  In  such 
a  case  Art.  23  has  no  application ;  nor  does  it  in  any  way 
afPect  the  universal  application  of  the  Begulations  where  it 
is  possible  to  apply  them  so  as  to  avert  collision.  This  is 
well  illustrated  by  the  case  of  The  Khedive  (/).  There  a 
steamship  was  suddenly  put  into  a  difficulty,  and  risk  of 
collision  was  caused,  by  the  wrong  manoeuvre  of  another 
steamship  approaching  her.  The  former  stopped  her  en- 
gines, but  did  not  immediately  reverse,  though  she  did  re- 
verse before  the  collision.  By  not  reversing  immediately 
the  officer  in  charge  did  not  show  himself  wanting  in  ordi- 
nary care,  skill,  or  nerve,  though  he  committed  an  error  of 
judgment.  It  was  held  that  he  had  departed  from  the 
Eegulations. 
Safety  at-  A  vessel  is  not  justified  in  departing  from  the  Begu- 

thdru^orm  l^tions  bccausc  she  fears  that  the  other  ship  will  not  comply 
and  exact  with  them.  In  a  case  decided  u&der  the  Trinity  Rules  of 
1840,  Dr.  Lushington  thus  laid  down  the  general  principle : 
"  I  cannot  conceive  that  anything  would  be  more  likely  to 
lead  to  mischievous  consequences  than  to  suppose  that  a 
vessel  whose  duty  it  is  to  keep  her  course  should  anticipate 
that  another  vessel  will  not  give  way,  and  so  give  way  her- 
self.  The  consequence  would  be  that  there  would  be  no 
certainty ;  whereas  the  doctrine  I  have  upheld,  supported 
by  your  (i.  e.  the  nautical  assessor'^)  authority,  is  that  in 
cases  of  this  description  you  ought  always  to  follow  the 

(/)  6  App.  Cas.  876. 
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general  rule.  The  oertaintj  which  results  from  adherenoe  Art.  88. 
to  general  rules  is,  in  my  opinion,  absolutely  essential  to 
the  safety  of  navigation "(^).  Again:  ''All  rules  are 
framed  for  the  benefit  of  ships  navigating  the  seas,  and  no 
doubt  oiroumstanees  will  arise  in  which  it  would  be  perfect 
f oUy  to  attempt  to  carry  into  execution  every  rule,  how- 
ever wisely  framed.  It  is,  at  the  same  time,  of  the  greatest 
possible  importance  to  adhere  as  closely  as  possible  to  es- 
tablished rules,  and  never  to  allow  a  deviation  from  them 
unless  the  circumstances  which  are  alleged  to  have  rendered 
such  a  deviation  necessary  are  most  distinctly  proved  and 
established;  otherwise  vessels  would  always  be  in  doubt 
and  doing  wrong  "  {h). 

The  case  of  The  Superior  (i),  decided  under  the  Trinity  Ths  Superior, 
House  Bule  of  1840,  is  a  strong  one,  as  showing  the  neces- 
sity of  observing  rules  of  navigation  wherever  it  is  possible 
to  do  so.  A.  was  a  brig  bound  down  the  Thames  against  the 
flood-tide,  with  the  wind  free.  B.,  a  brig  bound  up  the  river, 
was  required  by  the  Trinity  Ride  (k)  to  pass  to  the  north- 
ward of  A.  Close  ahead  of  A.  was  a  schooner,  which,  in 
violation  of  the  Trinity  Eule,  passed  to  the  northward,  or 
inside  B.  Expecting  that  A.  would  follow  in  the  wake  of  the 
schooner  and  pass  inside,  B.  starboarded,  and  in  attempt- 
ing to  pass  outside  or  to  the  southward  of  A.,  came  into 
collision  with  her.  B.  alleged  that  there  was  no  room  for 
her  to  pass  between  the  schooner  and  A.  It  was  held  that 
the  fact  of  the  schooner  having  safely  passed  B.  on  the 
wrong  side — of  her  having  violated  the  rule  with  impunity 
— was  no  justification  to  B.  for  herself  violating  the  rule, 
in  the  expectation  that  A.  would  not  obey  the  rule,  but 
would  follow  the  schooner,  and  pass  inside. 

# 

{g)  The  Test,  6  Not.  of  Gas.  276 ;  (t)    6  Not.  of  Caa.  607. 

see  also  The  Superior,  6  Not.  of  Gas.  {k)  It  does  not  dearly  appear 

607  whether  she  had  the  wind  free  or 

(A)  The  John  Buddie,  6  Not.  of  was  close-hauled.  In  either  case  her 

Gas.  387  ;  of.  The  Great  Eaetem,  3  duty  as  to  passing  to  the  northward 

Moo.  F.  G.  G.  N.  8.  81.  of  tne  other  ship  was  the  same. 
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Art.  93.  In  The  Khedive  (/),  before  the  House  of  Lords,  the  safety 

whioh  arises  from  universal  obedience  to  the  Eegulations, 
where  it  is  possible  to  obey  them  without  causing  a  col- 
lision, is  strongly  insisted  upon.  They  must,  it  was  said, 
be  complied  with,  although  in  the  particular  case  it  may 
seem  to  be  better  seamanship  not  to  do  so.  ^'  These  rules 
•  ...  are  general  rules,"  said  Lord  Hatherley,  "to  be 
adopted  by  all  persons  having  charge  of  the  navigation  of 
vessels,  with  the  exceptions  which  have  been  pointed  out 
(as  to  immediate  danger).  This  rule  (as  to  stopping  and 
reversing)  is  not  laid  down  merely  for  the  sake  of  the  ves- 
sel commanded  by  the  man  who  breaks  it,  but  for  the  sake 
of  the  vessel  commanded  by  the  man  approaching  at  a  dis- 
tance, and  who  has  no  right  or  reason  to  suppose  that  he 
will  break  it.  If  the  rule  is  observed,  every  person  will 
know  precisely  what  he  is  to  do,  and  will  say,  *  I  will  carry 
out  my  directions  entirely  with  that  knowledge.'  On  the 
other  hand,  if  the  Court  allows  these  rules  to  be  lightly 
departed  from,  the  result  will  be  the  very  evil  whioh  the 
Act  was  intended  to  prevent."  And  in  the  same  case. 
Lord  Watson  {m)  said : — "  It  was  the  deliberate  policy  of 
the  legislature  to  compel  sea  captains,  where  their  vessels 
are  in  danger  of  collision,  to  obey  the  rule  (Art.  16  of 
1863),  and  not  to  trust  to  their  own  nerve  and  skill." 

At  the  date  of  the  observations  of  Dr.  Lushington  in  the 
case  cited  above  (n),  there  was  in  force  no  enactment  or  rule 
corresponding  to  Art.  23.  A  saving  clause  restraining  the 
indiscriminate  application  of  the  statutory  rules  of  naviga- 
tion first  appears  in  17  &  18  Vict.  c.  104,  s.  296.  An 
Article  to  the  same  effect  (Art.  19)  is  included  in  the 
Eegulations  of  1863.  The  purpose  of  such  an  enactment 
dearly  is  to  provide  for  cases  where  a  literal  compliance 
with  the  general  rules  would  cause  a  collision.     The  strin- 

(/)  Stoomvaart  Maattchappy  Ne^      6  App.  Cas.  876,  895,  904,  909. 
derland  y.  Peninsular  and  Oriental  (m)  6  App.  Gas.  p.  904. 

Steam  Navigation  Co,,  The  Khedive,  (n)  P.  422. 
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genoj  of  the  existing  Begulations  would  seem  to  be  greater      Art.  28. 
than  that  of  the  (1840)  Trinity  House  rule  of  port  hehn.  " 

In  I%e  Friends  (o),  Lord  Campbell  said  that  that  rule 
applied  only  where,  by  its  application,  a  collision  "  may 
probably  be  avoided." 

Of  the  corresponding  Article  of  the  former  law  Dr.  Art.  23  pre- 
Lushington  said  that  it  was  not  a  directory  enactment,  J^Mods 
telling  persons  to  do  this  or  that,  but  that  it  released  them  ^i^fir  applied 

j»  ii_  IT      J."  ^  1    •  -Ai    i"L  •  80  aa  to  cause 

from  the  severe  obhgation  of  complymg  with  the  previous  oolliaion. 
Articles  under  circumstances  which  would  render  obedience 
to  them  dangerous,  when  by  deviation  they  might  escape 
danger  [p).  But  its  application  is  strictly  limited  to  cases 
where  the  circumstances  are  such  that  '^  there  is  immediate 
danger  perfectly  clear  to  the  apprehension  of  those  pre- 
sent "  {q).  It  "  does  not  prescribe  any  particular  measures 
that  should  be  adopted  in  departing  from  the  strict  terms 
of  any  of  the  previous  Eegulations  that  it  governs,  but  it 
merely  states  that  in  construing  and  obeying  these  Regula- 
tions as  far  as  possible  you  may  take  into  consideration 

urgent  attendant  circumstances It  is  common  sense; 

for  if  any  rule  were  laid  down  by  Act  of  Parliament,  or 
any  other  authority,  that  could  never  be  departed  from  in 
certain  states  of  circumstances,  such  a  rule  would  necessarily 
involve,  on  many  occasions,  the  destruction  of  ships  which  it 
was  intended  to  preserve  "  (r). 

Not  only  is  departure  from  the  rule  of  the  road  excused  Dntj  to  avoid 
by  Art.  2«5,  where  the  rule  cannot  be  obeyed  without  col-  ^j,  ^^ 
lision,  but  a  literal  observance  of  the  Eegulations  cannot  be  purpose  to 
set  up  as  a  defence  where  the  collision  might  have  been  the  Rule  of 
avoided  by  ordinary  care.     "  When  one  person  neglects  his  **^®  ^^^^  ^ 

io)  4  If 00.  P.  G.  G.  3U,  320.  AUan  and  TUFlvra^  ubi  supra ;  and 

Ip)  The  Eliza  and  The  Orinoco^  see  The  Superior^  ubi  supra.    The 

Holt,  98.  Supreme  Gourt  of  the  United  States 

(q)  The  AUan  t.  The  Flora,  Holt,  used  simiLar  language  with  reg^ard 

114  ;  2  Mar.  Law  Gas.  O.  S.  386 ;  to  the  operation  of  Art.  19  of  the 

1^  Moderatum,  1  Moo.  P.  G.  G.  Regulations  of  1863  in  The  Cayuga^ 

628.  14  WaU.   270;    The  Sunnyside,   1 

(r)  Per  Dr.  Luahington  in   The  Otto,  208. 
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Art.  93.      duty,  and  bo  puts  another  into  danger,  the  second  is  not 
"  justified  in  doing  nothing  to  avert  that  danger,  though  it 

is  caused  entirely  by  the  fault  of  the  first"  (»).  "Tou 
may  depart,  and  you  must  depart,  from  a  rule  if  you  see 
with  perfect  clearness,  almost  amounting  to  certainty,  that 
adhering  to  the  rule  will  bring  about  a  collision,  and  vio- 
lating a  rule  will  avoid  it ;  and,  indeed,  this  is  provided  for 
by  the  19th  Article "  (of  the  Regulations  of  1863)  (0- 
And,  again,  ^'  you  have  no  right  to  stand  in  a  difficulty 
upon  a  right,  though  it  may  be  a  perfectly  good  right,  obsti- 
nately, recklessly,  and  regardless  of  the  safety  of  others"  (t#). 
Art.  23,  in  fact,  merely  states  the  general  principle,  whidi, 
it  is  submitted,  would  prevail  in  the  absence  of  such  an 
enactment.  The  principle  was  thus  stated  by  Best,  C.J. : 
— '^  Although  there  may  be  a  rule  of  the  sea,  yet  a  man 
who  has  the  management  of  one  ship  is  not  to  be  allowed 
to  follow  that  rule  to  the  injury  of  a  vessel  of  another, 
where  he  could  avoid  the  injury  by  pursuing  a  different 
course  "(aj). 

A  barque  close-hauled  on  the  starboard  tack  was  held  to 
be  solely  in  fault  for  a  collision  with  a  barque  that  had  just 
been  in  stays,  and  had  not  gathered  way  on  the  port  taok. 
The  Court  (in  Ireland)  said  that  if  a  ship  insists  on  her 
right,  under  a  rule  of  navigation,  of  not  giving  way,  and 
makes  no  effort  to  prevent  the  collision  when  it  is  in  her 
power  to  do  so,  she  will  be  held  not  to  have  performed  her 
duty,  and  to  be  in  fault  for  the  collision  {y).  So  a  ship  on 
the  port  tack  was  (in  1850)  held  in  fault  for  a  collision 
with  another  having  the  wind  free,  which  she  had  seen  a 
mile-and-a-half  off  and  did  not  attempt  to  avoid  (s) ;  and 

(«)  Fer  Brett,    L.J.,    The   Jane  («)  The  Legatue  and  The  JBmify, 

Bacon,  27  W.  R.  36.  Holt,  217. 

{t)  Per  Dr.  Lushingfton,  in  The  (x)  Handayeide  y.  Wilton^  3  Car. 

Boanerges  and  The  Anglo-Indiany  2  &  F.  628 ;  see  also  Maghew  ▼.  Begee^ 

Mar.  Law  Gas.  O.  S.  239.    See  alBO  1  Stark.  423. 

The    Ida   and   The    Wasa,    irrfra ;  (g)  The  Jday,  The  TFaea,  2UKr. 

Sandageide  y.  JFileon,  3  Gar.  &  P.  Law  Gas.  O.  S.  414. 

628  ;  The  Ladg  Anne,  16  Jar.  18.  (z)  The    Cwmeree,   3  W.    Bob. 
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in  a  reoent  case  a  schooner  on  the  starboard  tack  was  held      Art.  ts. 
in  fanlt  for  doing  nothing  before  she  came  into  collision  """ 
with  a  smack  hove-to  on  the  port  tack  (a). 

The  Lady  Anne^  close-hauled  on  the  starboard  tack,  was 
meeting  another  ship,  close-hauled  on  the  port  tack.  It 
was  held  that  The  Lady  Anne  might  have  avoided  the 
collision  by  putting  her  helm  down  at  the  last  moment 
and  easing  off  her  head  sheets,  and  she  was  held  in  fault 
for  not  doing  so  (6). 

So  a  sailing  ship  will  be  held  in  fault  for  a  collision 
with  a  steamship  if  she  makes  no  attempt  to  avoid  a 
collision,  where  it  is  clearly  in  her  power  to  do  so.  In 
such  a  case  a  mere  adherence  to  Art.  22  is  no  justification. 
In  The  Sunnyside  a  sailing  ship,  with  the  wind  free,  saw 
the  mast-head  and  green  lights  of  a  steamship  half  a  point 
on  her  port  bow,  a  considerable  distance  off.  The  Ughts 
were  those  of  a  tug,  drifting  before  the  wind  at  about  a 
mile-and-a-half  an  hour,  and  waiting  for  employment. 
The  sailing  ship  kept  her  course,  and  did  not  alter  her 
helm  until  it  was  too  late  to  avoid  the  tug.  It  was  held 
in  America  by  the  Supreme  Court  that  the  sailing  ship 
was  in  fault,  as  well  as  the  tug  (c).  In  The  Zadok  {d),  a 
sailing  ship  was  held  in  fault  for  a  collision  in  a  fog  with 
a  steamship  because,  amongst  other  acts  of  negligence, 
after  she  heard  the  whistle  of  the  steamship  approaching, 
she  had  no  hands  stationed  at  the  braces  ready  to  let  them 
go  so  as  to  assist  the  helm  when  the  steamship  came  into 
sight  at  close  quarters. 

But  caution  must  be  used  in  applying  the  principle  Great  caution 
recognised  in  these  cases,  that  under  some  circumstances  ?®^!^^  ^ 
it  is  the  duty  of  a  ship  to  disobey  the  Regulations.    It  from  the 

Beg^ulations. 

287;  but  see  the  obfleryations  of  but    Bee   The  Bougaimille  y.    The 

Sir  J.  GolTille  on  this  case,  4  App.  James  C,  Stevenson^  L.  B.  6  P.  0. 

Gas.  672.  316,  for  a  case  of  premature  altera- 

(a)  The  JtoMlie,  6  P.  D.  245.  tion  of  her  course  by  the  sailing* 

lb)  16  Jur.  18.  ship. 

(e)  The  Sunnyside,  1  Otto,  208;  (d)  9  P.  D.  114. 
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Art.  88.  may  be  applied  only  where  the  oirciuustances  are  very 
exceptional.  "  The  principle  of  law  that  you  are  not  to 
adhere  to  strict  rules  of  navigation,  but  avoid  an  accident 
if  possible,  is  a  doctrine  to  be  very  carefully  watched"  {d). 
The  Court  will  not  hold  a  ship  in  fault  for  not  departing 
from  the  Begulations  in  a  case  where  they  were  primd 
facie  applicable,  and  the  other  ship  failed'  to  comply  with 
them,  unless  it  is  clearly  proved  that  those  on  board  the 
first  ship  might  with  reasonable  care  have  seen  that  the 
other  ship  was  not  going  to  comply  with  the  Begulations ; 
and  further,  that  they  should  have  seen  this  at  a  time 
when  it  was  in  their  power  to  avoid  the  collision. 

A  ship,  A.,  close-hauled  on  the  port  tack,  and  another 
B.,  on  the  starboard  tack  with  the  wind  free,  were  crossing 
within  Art.  12  of  the  Begulations  of  1863.  A.  stood  on 
until  immediately  before  the  collision,  when  she  luffed. 
B.  neglected  to  keep  out  of  the  way,  as  required  by  the 
Begulations.  It  was  held  by  the  Gibraltar  Court  that  A. 
was  in  fault  as  well  as  B.,  because  she  pertinaciously  kept 
her  course  under  Art.  18  when  she  ought  to  have  seen 
that  B.  was  not  going  to  keep  out  of  the  way  in  com- 
pliance with  the  law ;  and  in  so  deciding  the  learned 
judge  relied  on  Tlie  Commerce  (<?).  The  Privy  Council 
reversed  the  decision  of  the  Court  below,  and  held  that  A. 
was  not  in  fault.  Sir  J.  W.  Colville,  in  delivering  the 
judgment  of  the  Privy  Council,  said :  "  Their  lordships 
remark  that,  though  the  principle  involved  in  that  case 
{The  Commerce)  may  be  in  itself  a  sound  one,  it  is  one 
which  should  be  applied  very  cautiously,  and  only  when 
the  circumstances  are  clearly  exceptional.  They  conceive 
that  to  leave  to  masters  of  vessels  a  discretion  as  to  obeying 
or  departing  from  the  sailing  rules  is  dangerous  to  the 
public ;  and  that,  to  require  them  to  exercise  such  discre- 

(rf)   Per   Br.    Lushington,    The  {e)  3  W.  Rob.  287. 

Tett^  5  Not.  of  Gas.  276. 
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tion,  exoept  in  a  very  clear  case  of  necessity,  is  hard  upon      Art.  93. 
the  masters  themselves,  inasmuch  as  the  slightest  depar- 
ture  from  these  rules  is  ahnost  inyariablj  relied  on  as  con- 
tributory negligence"  (/). 

Art.  23  is  not  intended  to  apply  to  a  case  where  the  if  the  Begra- 
Regulations  cannot  be  complied  with,  nor  to  a  case  where  -^^^^^^ 
non-compliance  could  not  by  possibility  have  caused  the  ^th,  or  can- 
collision.     In  such  a  case  non-compliance  with  the  Begu-  pu^  ^th,  ~ 
lations  is  immaterial  upon  the  question  which  ship  is  in  P^^T?^*  ^f. 

,  colliaioii,  Art. 

fault,  but  that  is  so  by  virtue  of  the  general  law,  and  not  23  does  not 
under  Art.  23  (//).  But  it  appears  that  where  the  colli-  *PP^^" 
sion,  though  in  fact  inevitable,  may,  in  the  opinion  of  a 
seaman  of  ordinary  skill,  be  avoided  by  departing  from 
the  Regulation  (A)  which  is  primd  facie  applicable,  the 
ship  will  not  be  held  in  fault  for  a  departure  from  the 
Hegulations  merely  because  the  collision  has  occurred  (i). 

By  the  terms  of  Art.  23,  in  applying  the  Regulations,  « Dangers  of 
regard  is  to  be  had  to  the  " dangers  of  navigation."     This  "^^iga^iio^" 
phrase  seems  to  refer  primarily  to  dangers  other  than 
collision ;  but  it  is  not  clear  that  risk  of  collision  is  not 
included  (k). 

Nothing  in  the  Begulations  requires  a  ship  to  take  a  A  ship  ia  not 
measure  which  is  dangerous  to  her  safety  (/).     A  vessel  is  a^JtOT)  danger- 
not  bound  to  obey  the  rule  requiring  her  to  port  if,  by  ona  to  her- 
porting,  she  will  incur  serious  danger  by  going  ashore  (m), 
or  striking  another  ship  (n).     In  such  a  case  Art.  23  may 
apply  to  both  vessels,  or  to  one  of  them.     It  excuses  non- 
compliance with  the  Article  requiring  her  to  port  on  the 
part  of  the  one  vessel,  because  of  the  rook  or  shoal ;  and  if, 

(/)   The   WiUiam  Frederick  and  (t)  See  The  Khedive^  6  App.  Gas. 

The  Bfffoged  Christensen,  41  L.  T.  876,  902. 

N.  8.  635 ;  4  App.  Gas.  669 ;  and  (k)  See  The  Benares,  9  P.  D.  IG. 

see   The  Legatue  and   The  Emily,  (l)  The  St,  Cyran  v.  The  Henry, 

Holt,  217.  Holt,  72. 

(g)  See  Inman  y.  Beeh,   The  City  (m)  The    Lucia  Jantina    v.    The 

of  Antwerp  BJid  The  Friederieh,li.'R.  Mexican,  Holt,  130. 
2  P.  G.  25,  34  ;  and  eupra,  p.  379.  (n)  The  Concordia,  L.  B.  1  A.  & 

(A)  The  Benares,  9  P.  D.  16.  E.  93. 


430  THE  REGULATIONS. 

Art  93.      in  order  to  ayoid  a  oollision,  it  is  neoeesaiy  for  the  other 
vessel  to  depart  from  the  Begulations,  it  is  her  duty  to  do 
so,  and  Art.  23  excuses  her  departure. 
"Special  go,  where  a  ship  required  by  the  Regulations  to  keep 

Btanoes!"  out  of  the  way  is  unable  to  do  so,  it  is  the  duty  of  the 
other,  not  to  keep  her  course,  but  herself  to  keep  out  of 
the  way.  Two  vessels  close-hauled  on  opposite  taoks, 
were  crossing,  and  the  ship  on  the  port  tack  could  not 
bear  up  for  fear  of  collision,  and  could  not  go  about  be- 
cause of  a  shoal.  It  was  held  (in  America)  that  the  ship 
on  the  starboard  tack  was  in  fault  for  not  keeping  out  of 
the  way  (o). 
DlBabledahip.  If  a  vessel  is  partially  disabled,  or  in  a  condition  which 
prevents  her  answering  her  helm  readily,  she  must  take 
precautions  in  time,  and  do  all  she  can  to  comply  with  the 
Regulations  effectually  (p).  A  brig  hove-to,  reefing  top- 
sails, was  held  in  fault  for  not  porting  (q).  Where  a  ship 
had  no  head  sail  on  her,  and  the  Regulations  required  her 
to  bear  up,  it  was  held  that  it  was  the  duty  of  those  on 
board  to  take  the  after  sail  off  her,  so  that  she  might  be 
better  able  to  bear  up  (r). 

If  it  appears  that  a  vessel  is  unable  to  comply  with  the 
Regulations  owing  to  her  being  disabled,  or  in  stays,  or  for 
other  reasons,  it  is  the  duty  of  those  on  board  the  other  to 
watch  her  closely.  They  have  no  right  to  speculate  on 
the  disabled  ship  being  able  to  keep  out  of  the  way,  but 
they  should  themselves  at  once  take  steps  to  make  the  col- 
lision impossible  (s). 

It  was  held  in  America  that  the  fact  of  a  schooner's 
flying- jib  being  carried  away  was  no  excuse  for  her  not 
bearing  up;  and  that  the  other  ship  was  not  in  fault 

(o)  The  Ann  Caroline,   2  Wall.  (r)  The  CaietUta,   3  Mar.    Law 

638.  Gas.  O.  S.  336. 

(p)  The  Test,  6  Not.  of  Gas.  276.  (s)  The  FrieeiOa,  L.  B.  4  A.  &  E. 

Iq)  The  Blenheim,  1  Sp.  £.  &  A.  125;  The  Eehpee  and  The  Royal 
285.  CbfMor^  Holt,  220 ;  B&e^^TheCh. 

Raab,  Brown,  Adm.  458. 
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because  she  failed  in  the  daytime  to  see  that  the  schooner      Art.  8S. 
was  partially  disabled  {f). 

To  justify  a  departure  from  the  Begulations  which  is  Neceaaity  of 
alleged  to  have  been  necessary  to  avoid  immediate  danger,  fr^  the 
there  must  be  dear  proof  that  an  adherence  to  them  would  R«gj^tioi« 

'^  must  06 

have  caused  such  danger,  and  also  that  the  step  taken  was  proved, 
the  right  step  (m).  Where  it  is  possible  to  comply  with  the 
BeguLations,  Art.  23  would  be  no  excuse  for  departing  £rom 
them.  In  a  case  under  the  Trinity  Bules  of  1840  it  was 
held  that  it  was  no  excuse  for  not  observing  the  rules  that 
the  night  was  very  dark,  and  that  the  other  ship  was  not 
seen  until  she  was  very  close  {x). 

Where  two  steamships  were  meeting  in  the  Thames  end 
on,  and  one  starboarded  in  order,  as  was  alleged,  to  clear  a 
barge,  in  the  absence  of  proof  that  the  starboarding  was 
necessary,  she  was  held  in  fault  for  a  collision  with  the 
other  steamship  (^).  The  obligation  on  a  ship  which  seeks 
to  justify  a  departure  from  the  Kegulations  is  heavy. 
She  takes  upon  herself  the  obligation  of  showing  both 
that  the  departure  was  necessary  in  order  to  avoid  imme- 
diate danger,  and  also  that  the  course  adopted  by  her  was 
reasonably  calculated  to  avoid  that  danger  (2). 

The  fact  that  a  steam  tug  had  a  heavy  ship  in  tow,  and  Gases  where 
a  strong  wind  and  tide  against  her,  was  held  not  to  justify  f^  the 
her  departing  from  the  rule  requiring  her  to  keep  out  of  Regulations 
the  way  of  an  approaching  sailing  ship  (a).     And  where  justifiable. 
a  large  steamship  of  1 ,356  tons  had  a  disabled  steamship 
of  1,495  tons  in  tow,  and  was  fast  to  the  latter  by  a  tow 
rope  and  chain  cables  of  such  length  that  from  the  bow  of 
the  towing  vessel  to  the  stem  of  the  other  was  nearly  a 

(t)  The  E,  P.  Baidmn,  Brown,  (x)  The  Flinty  6    Not.  of    Gas. 

Ad.  300.  271. 

{u)  The  Concordia  v.  The  Esther,  {iA  The  Concordia  and  The  Esther, 

infra;    The  Planet  v.    The  Aura,  L.  B.  1  A.  &  E.  93. 

Holt,   266 ;    The  Emperor  v.    The  (e)  The  Agra  and  The  Elizabeth 

Zephyr,  Holt,  24 ;  and  see  The  Cor-  Jenkins,  L.  R.  1  P.  C.  501. 

tiea,  9  Wall.  630.  {a)  The  Warrior,  L.  R.  3  A.  &  E. 

663. 
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ArtSS. 


Convenienco 
no  excuse  for 
departing 
from  the 
Begulations. 


A  ship  close- 
hauled,  when 
required  to 
depart  from 
the  Regula- 
tions re- 
quiring her  to 
keep  her 
oonrse,  should 
lufP,  if 
possible. 


quarter  of  a  milOy  it  was  held  by  the  Privy  Council  that 
those  oircumstanoes  did  not  justify  a  departure  from  the 
rule  requiring  steamships  to  keep  out  of  the  way  of  a 
sailing  ship  {b). 

Two  steamships  on  crossing  courses  (within  Art.  16), 
both  making  for  a  pilot  cutter,  must  keep  dear  of  each 
other  by  observing  the  Begulations.  The  fact  that  they 
are  both  making  for  the  cutter  does  not  justify  the  steam- 
ship with  the  other  on  her  starboard  hand  in  neglecting 
to  keep  out  of  the  way  (c). 

It  seems  that  Art.  23  does  not  justify  a  departure  from 
the  Begpilations  on  the  ground  that  it  was  reasonable  to 
expect  that  the  force  of  the  blow  would  thereby  be  di- 
minished {d). 

Where  a  collision  may  be  avoided  by  obeying  the  Begu- 
lations, it  is  not  a  sufficient  excuse  for  departing  from  them 
that  the  collision  might  with  equal  safety  and  more  con- 
veniently have  been  avoided  by  one  or  both  ships  departing 
from  the  Begulations.  Thus,  where  a  steamship  sighted 
another  at  a  considerable  distance,  approaching  her  nearly 
end  on  and  a  little  on  her  starboard  bow,  it  was  held  that 
the  law  required  her  to  port,  and  that  she  was  in  fault  for 
starboarding,  although  by  porting  she  would  have  had  to 
cross  the  bows  of  the  other  ship  {e). 

If  a  ship  that  is  close-hauled  must,  in  order  to  avoid  a 
collision,  either  luff  or  bear  up,  it  has  been  said  that  the 
more  prudent  course  for  her  is  to  luff,  if  possible,  '*  so  as 
thereby  to  stop  her  way ;  and  mitigate  as  far  as  possible 
the  effects  of  a  collision,  if  a  collision  should  take  place"  (/). 


{b)  I7ie  American  and  The  Syria, 
L.  R.  4  A.  &  E.  226 ;  on  appeal, 
L.  R.  6  P.  C.  127. 

{e)  The  Ada  v.  The  Sappho,  1  Asp. 
Mar.  Law  Cas.  476. 

id)  The  Khedive,  6  App.  Ca.  876. 

\e)  The  Araxee  and  The  Black 
Prince,  16  Moo.  P.  C.  C.  122.  This 
case  was  decided  under  the  Act  of 
1854  ;  it  is  submitted  that  the  de- 


cision would  have  been  the  same 
under  the  existing  Reg^ulations. 
The  observations  in  The  Arthur 
Gordon,  Lush.  270,  with  regard  to 
the  duty  of  a  sailing  ship  to  keep 
out  of  the  way  of  a  tug  and  her 
tow,  upon  grounds  of  convenience, 
must  be  taken  with  caution. 

(/)  The  Agra  and  The  Slisahetk 
Jenkins,  L.  R.  1  P.  C.  601. 
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Although  the  steps  which  the  Eegulations  require  two      Art.  28. 
vessels  approaching  with  risk  of  collision  to  take  are  not  Neither  ship 
necessary,  in  the  sense  that  a  collision  would  certainly  be  ^7  depart 
avoided  by  only  one  of  the  vessels  obeying  the  Regula-  Regulationfl 
tions,  the  law  must  be  obeyed  by  both.    A  vessel  depart-  ^  ^®  ^^ 
ing  from  the  Eegulations  will  not  be  excused  on  the  obeying  them, 
ground  that  the  collision  would  have  been  avoided  if  the 
other  vessel  had  not  disobeyed  the  law.     In  such  a  case 
Art.  23  is  no  justification  for  either  ship  in  departing  from 
the  Eegulations.  Thus,  where  two  steamships  were  meeting 
end  on,  and  a  collision  would  not  have  occurred  if  either 
had  put  her  helm  to  port,  both  were  held  in  fault  by  the 
Supreme  Court  of  the  United  States  (g). 

It  remains  to  be  decided  what  effect  Art.  19  has  upon  Combined 
the  application  of  Art.  23.     In  America,  where  a  "  whist-  ^^g'^and 
ling ''  rule  similar  to  that  of  Art.  19  has  been  in  force  for  Art.  23. 
many  years,  it  has  been  held  that  a  steamship  signalling  to 
another  that  she  intends  to  depart  from  the  Eegpilations, 
and  departing  from  them,  is  not  in  fault  for  such  a  depar- 
ture if  it  was  agreed  to  by  the  answering  signal  from  the 
other  ship.     But  strict  proof  was  required  that  the  assent- 
ing signal  was  given  {h). 

It  would  probably  be  held  that  where  a  ship  is  hailed  by 
the  other  to  take  a  particular  course,  if  she  does  so  and  a 
collision  occurs,  the  other  could  not  be  heard  to  say  that  she 
was  wrong  for  departing  from  the  Regpilations  (i). 

No  shipy  under  any  circumstances^  to  neglect  proper  precautions* 

Article  24. 


Nothing  in  these  mles  shall  exonerate  any  shipy  or  the 


Art.  24. 


oimery  or  niastei\  or  crew  tJiereofy  from  the  consequences  of  Besides 
any  neglect  to  can-y  lights  or  signals^  or  of  any  neglect  to  j^^atwns^ 


(g)  The  America^  2  Otto,  432.  (i)   See  above,  p.  6,  and  cases 

\h)   The   Milwaukee^    1    Brown,      there  cited. 
Adm.  313. 


M.  r  r 
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Art.H. 


pzopcr  pre- 
oaimoiiis  are 
to  be  taken  in 
aU 


Fteoauticms 
reqniied  hj 
the  ordinaiy 
praotioe  of 
seamen  which 
have  been 
reoogfniBed  hy 
the  law. 


keep  a  proper  look-auty  or  of  the  negkct  of  any  preeauiion 
which  fnay  be  required  by  the  ordinary  practice  of  seamen^  or 
by  the  epeeial  circumstances  of  the  cane. 

This  Article  is  identical  with  Art.  20  of  the  Begulations 
of  1863,  and  with  Art.  24  of  the  Regulations  of  1880.  It 
seems  difficult  to  attrihute  to  it  any  legal  effect.  It  was 
inserted  in  the  Regulations,  probably,  ex  abundante  cautelA^ 
and  as  a  declaration,  not  to  be  overlooked  by  seamen,  of 
the  legal  consequences  of  negligence. 

The  omission  by  a  vessel  preparing  to  anchor  to  warn  a 
ship  astern  of  her  position  and  intention  was  held  neglect 
of  a  "  precaution  required  by  the  special  circumstances  of 
the  case  "  {k). 

The  duty  of  those  in  charge  of  a  ship  to  navigate  her 
with  due  regard  to  the  ordinary  rules  of  seamanship,  and 
under  special  circumstances  to  depart  from  the  Regula- 
tions, has  been  already  referred  to  (/).  What  is  required 
of  seamen  is  ordinary  skill  and  ordinary  intelligence. 
Neither  Art.  24,  nor  any  other  part  of  the  Regulations, 
makes  it  their  duty  to  foresee  and  provide  against  every 
accident.  But  where  literal  compliance  with  the  Regula- 
tions is  not  enough  to  avoid  a  collision,  all  must  be  done 
that  a  seaman  of  ordinary  skill  and  intelligence  would  do 
to  keep  clear  of  the  other  ship  {m).  "Where,  for  example,  an 
alteration  of  the  helm  is  not  enough,  the  helm  must  be 
assisted  by  lowering  the  peak  or  letting  go  the  fore- 
sheets  (n).  So,  a  vessel  has  been  held  in  fault  for  not 
backing  her  yards  (o). 

The  law  as  to  what  is  proper  care  and  skill  in  naviga- 


{k)  The  Fhiloiaxe,  3  Asp.  Mar. 
Law  Cas.  512.  Ab  to  the  duty  of 
a  ship  in  snch  a  case,  see  infra^  p. 
441. 

(/)  See  pp.  89,  212,  420—433, 
aboye. 

(m)  Th$  Jesmond  and  The  Earl  of 
£lffin,  L.  R.  4  P.  C.  1 ;  The  City  of 
Antwerp  and  The  Fricdrich,  In  man 


V.  Beck,  L.  R.  2  P.  C.  26. 

(«)  The  Lady  Anne^  16  Jur.  18; 
The  Stranger,  6  Not.  of  Cas.  36, 
38 ;  The  Marpeeia,  L.  R.  4  P.  C. 
212 ;  The  Ulster,  1  Mar.  Law  Cas. 
O.  S.  234  ;  The  Zadok,  9  P.  D.  114, 
117. 

(o)  7%e  James,  Swab.  Ad.  66. 
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tion,  and  what  are  precautions  required  by  the  ordinary      Art.  S4. 
praotioe  of  seamen,  is  illustrated  by  numerous  decisions, 
some  of  which  are  here  collected. 

First,  as  to  look-out :  If  a  ship  is  proved  to  have  been  Look-out. 
negligent  in  not  keeping  a  proper  look-out  she  will  be  held 
answerable  for  all  the  reasonable  consequences  of  her  negli- 
gence. In  an  American  case,  where  the  look-out  on  board 
a  schooner  failed  to  report  a  steamer^s  light  which  could  not 
be  seen  by  the  man  at  the  wheel,  the  schooner  was  held 
partly  in  fault  for  the  collision  (p). 

The  look-out  must  be  vigilant  and  sufficient  according 
to  the  exigencies  of  the  case.  The  denser  the  fog  and  the 
worse  the  weather  the  greater  the  cause  for  vigilance.  A 
ship  cannot  be  heard  to  say  that  a  look-out  was  of  no  use 
because  the  weather  was  so  thick  that  another  ship  could 
not  be  seen  until  actually  in  collision.  In  The  Mellona  {q) 
Dr.  Lushington  said : — "  It  is  no  excuse  to  urge  that  from 
the  intensity  of  the  darkness  no  vigilance,  however  great, 
could  have  enabled  The  Melhna  to  have  descried  The 
George  in  time  to  avoid  a  collision.  In  proportion  to  the 
greatness  of  the  necessity,  the  greater  ought  to  have  been 
the  care  and  vigilance  employed." 

In  ordinary  cases  one  or  more  hands  should  be  specially 
stationed  on  the  look-out  by  day  as  well  as  at  night.  They 
should  not  be  engaged  upon  any  other  duty ;  and  they 
should  be  stationed  in  the  bows,  or  in  that  part  of  the 
ship  from  which  other  vessels  can  best  be  seen  (r).  On 
board  a  Mersey  ferry  boat  the  proper  place  for  the  look- 
out was  said  to  be  on  the  bridge  between  the  paddle 
boxes  (/?).  When  passing  over  a  fishing  ground  a  specially 
vigilant  look-out  must  be  kept  to  avoid  fishing  boats  (^). 

(p)  TheFanita,  14  Blatchf.  646.  The  GUnnihanta,  1  P.  D.  283;  see 

\q)  3  W.  Rob.  7,  13.  Th4  Morning  Light,  2  WaU.  660. 
(r)  The  Diana,  1  W.  Rob.  131 ;  (#)  The  Wirral,  3  W.  Rob.  66. 

4  Moo.  P.  C.  C.  11;  TheBatavier,  (t)  The  Robei-t  and  Ann  v.   The 

9  Moo.  P.  C.   C.  286;    The  Bold  Lloyds,  Holt,  65. 

Buceleugh,  1  Pr.  Adm.  Dig.  144; 

F  F  2 
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Art.H. 


Anchor 
watbh. 


Look-ont 


A  yessel  brought  up  iu  a  frequented  oliannel  ahould  have 
an  anchor  watoh  ready  to  sheer  her  clear  of  an  approach- 
ing yessel,  or  to  give  her  chain  (u).  For  a  large  steam- 
ship going  eleven  knots  off  Dungeness,  a  crowded  part  of 
the  English  Channel,  on  a  hazy  night,  the  Privy  Council 
considered  that  one  hand  on  the  look-out  was  not  suffi- 
cient (z).  It  was  held  negligence  that  an  anchor  watch 
was  not  kept  on  board  a  ship  at  moorings  in  the  river 
Tyne,  the  weather  being  bad  and  threatening  (y). 

Under  the  Begulations  of  1863  it  was  held  that  a  vessel 
was  not  necessarily  in  fault  for  not  keeping  a  look-out 
astern  on  a  clear  night;  although  if  she  sees  a  vessel 
approaching  her  astern  it  is  her  duty  to  warn  her  of  her 
danger  (z).  In  America  a  vessel  which  damaged  another 
by  moving  her  propeller  in  dock  was  held  in  fault  for  not 
having  a  look-out  astern  (a).  Under  the  existing  Regu- 
lations a  vessel  omitting  to  show  the  stem  light  required 
by  Art.  11  would  probably  be  held  in  fault  (6). 

It  is  the  duty  of  a  ship  with  another  in  tow  to  keep  an 
especially  vigilant  look-out,  because  the  tow  cannot  always 
see  ahead  (o). 

A  vessel  brought  up  under  Delaware  Breakwater  was 
(in  America)  held  solely  in  fault  for  a  collision  with  a 
ship  coming  in  for  shelter.  She  had  no  watch  on  deck, 
and  it  was  proved  that,  if  there  had  been  one,  the  collision 
might  have  been  avoided.    Apart  from  the  collision  itself. 


(m)  See  Lack  y.  Seward,  4  Car.  & 
P.  106 ;  Vanderplank  v.  Miiler,  M. 
&  M.  169 ;  and  The  Masters  and 
The  Baynor,  Brown,  Adm.  342 ; 
The  Marcia  TriboUj  2  Sprag^e,  17 
(American  oafies). 

(x)  The  Oermania,  3  Mar.  Law 
Cas.  O.  S.  269.  In  an  appeal  from 
the  judgment  of  a  Coiirt  of  En- 
quiry, suspending  a  master's  certi- 
noate  for  not  havmg  set  two  men 
on  the  look-ont,  when  mnning 
through  a  roadstead,  the  judges  of 
the  Admiralty  Diyision  said  that 
there  was  nothing  in  the  circum- 


stances of  the  case  to  require  more 
than  one  man  on  the  look-out ;  and 
they  reversed  the  decision  of  the 
Court  of  Enquiry.  The  Mary  and 
The  Sowlandf  Adm.  Ct.,  11th  July, 
1881;  cited  in  Murton's  Wreck 
Enquiries,  p.  196. 

(y)  The  Fladda,  2  P.  D.  34. 

(i)  The  Earl  Spencer,  L.  R.  4  A. 
&  E.  431 ;  The  City  of  Brooklyn^ 
1  P.  D.  276. 

ia)  The  Nevada,  16  Otto,  164. 

(h)  Supra,  p.  346. 

(e)  The  Jane  Baem,  27  W.  R.  36. 
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there  was  no  evidence  of  negligence  on  the  part  of  the      Art«94. 
vessel  under  way;   and  there  was  a  heavy  snow  storm 
about  the  time  she  came  in  (d). 

The  obligation  of  keeping  a  sharper  look-out  than  is 
ordinarily  required  by  law  may  be  cast  upon  a  ship  by  a 
local  rule  of  navigation.  In  the  Thames,  for  example,  a 
local  rule  of  navigation  requires  a  vessel,  before  rounding 
certain  points,  to  ascertain  whether  there  is  any  vessel 
approaching  her  in  the  opposite  direction  on  the  other  side 
of  the  point  (e). 

Where  a  vessel  in  a  river  ran  into  another  coming  out 
of  dock,  it  was  held  that  the  duty  of  the  look-out  was  to 
see  that  the  channel  was  clear ;  and  that  it  was  not  negli- 
gence on  his  part  not  to  have  reported  the  vessel  coming 
out  of  dock  (/). 

Where  to  keep  a  good  look-out  glasses  are  necessary, 
it  would  probably  be  held  negligence  not  to  use  them  (g). 
In  an  American  case  the  use  of  a  night-glass  on  board  a 
steamer  coming  into  harbour  was  held  to  be  necessary  (h). 

The  requirements  of  the  law  in  America  as  to  look-out  Amerioan 
have  been  stated  in  many  cases  in  stringent  tenns.  In  J^^^!" 
The  Sunnydde  {i)  the  Supreme  Court  held  that  it  is  the 
duty  of  a  sailing  ship  to  watch  the  movements  of  an 
approaching  steamship,  in  order  that,  if  the  steamship 
fails  to  comply  with  the  law  and  keep  out  of  the  way,  she 
may  herself  be  able  to  avoid  a  collision. 

In  another  case  it  was  held  that  the  absence  of  a  look- 
out on  board  a  vessel  will  cause  her  to  be  held  in  fault  for 
a  collision,  unless  it  is  proved  that  the  other  ship  was 
seen  as  soon  as  it  was  possible  to  see  her,  and  that  the 
proper  steps  to  avoid  her  were  taken,  and  as  soon  as  it  was 
possible  to  take  them  {k). 


I 


d)  The  Clara,  12  Otto,  200.  Mar.  Law  Caa.  454. 

^e)  The  Margaret,  9  App.  Oa.  873,  {h)  The  Ville  du  Havre,  7  Bened. 

879.  328. 

(/)  The  Calabar,  L.  R.  2  P.  C.  238.  (i)  1  Otto,  208. 

(g)  See   The   mbemia,    2    Asp.  (Ar)  The  Atlas,  10  Blatchf.  459. 
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Aiu  S4.  The  Supreme  Court  has  held  that  the  officer  in  charge 

of  the  deck  is  not  a  sufficient  look-out.  For  a  first-dass 
ocean  steamship  two  men  with  no  other  duty  to  perform 
constitute  a  proper  look-out.  They  should  be  stationed 
forward  in  the  ship's  bows  (/),  or  in  the  part  of  the  ship 
from  which  other  vessels  can  best  be  seen  (m).  The  role 
that  there  must  be  one  or  more  men  specially  stationed  on 
the  look-out,  and  that  the  officer  in  charge  or  the  man  at 
the  wheel  is  not  sufficient,  has  been  established  by  nume- 
rous cases  (n). 

In  The  Ariadne  (o)  the  Supreme  Court  said  that  the 
rigour  of  the  requirement  as  to  an  efficient  look-out  rises 
according  to  the  speed  and  power  of  the  vessel,  and  the 
chance  of  meeting  other  ships.  Thus  a  vessel  entering  a 
harbour  at  night  should  have  all  the  crew  on  deck,  and 
keep  as  sharp  a  look-out  as  is  possible  (p). 

It  has  been  held  by  the  Supreme  Court  that  the  absence 
of  a  look-out  was  not  excused  by  the  fact  that  it  was  day- 
time ;  that  all  hands  were  engaged  in  reefing  (q) ;  or  that 
they  were  repairing  damage  caused  by  an  accident  (r).  The 
duty  of  ferry  boats,  and  of  vessels  crossing  the  track  of  ferry 
boats,  to  keep  a  specially  good  look-out,  has  been  insisted 
upon  in  many  cases  (»). 
Sufficiency  of  A  vessel  under  way  must  have  on  board  a  sufficient  crew 
the  crew.         ^.^  ^^^^  j^^j.  f^j.  ^j^^  voyage  on  which  she  is  engaged.     It 

seems  that  the  crew  usual  under  the  particular  circum- 
stances would  be  held  to  be  sufficient.  Thus  two  hands 
has  been  held  sufficient  for  a  saiUng  barge  in  the  Thames  {t) . 

{I)  Chanibtn^lainy,  IFard,  21  How,  (g)  Catharine    v.    Diekifum,    17 

648,  670.  How.    170 ;    Thorp  v.   Hammond^ 

(w)  The  Mornififf  Light,  2  Wall.  12  VVaU,  408  ;  see  also  The  H,  P. 

650.  SaldwiHj  Brown,  Adm.  300. 

(m)    The    Northern    Indiana,     3  (r)   Whitridge  v.  Bill,  23  How. 

Blatchf .  92 ;   The  Comet,  9  Blatchf .  448. 

323 ;    The  Farkerehurg,  6  Blatchf.  («)    The   America,    10    Blatchf. 

247  ;    The  Douglass,    Brown,   Ad.  166 ;  Ince  v.  £ast  Boston  Ferry  Co., 

106;    The  Nabob,   ibid,  116;    The  106  Massach.  Bep.  149;  and  aee 

Bhssom,  Olcott,  188.  supra,  p.  369. 

lo)  13  Wall.  476.  (t)  The  Minna,  L.  B.  2  A.  &  E. 

(p)  The  Scioto,  Davies,  369.  97. 
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When  in  dock  or  harbour  she  should  be  provided  with  suffi-      Art.  24. 
cient  hands  to  tend  her,  having  regard  to  her  position,  the  \ 

character  of  the  dock  or  harbour,  and  to  ordinary  changes 
of  the  weather  (w).  Where  a  new  ship  was  in  collision  on 
her  trial  trip,  when  she  had  not  on  board  her  full  comple- 
ment of  officers  and  crew,  she  was  not  therefore  held  in 
fault,  there  being  on  board  a  sufficient  crew  to  work  her  [x). 
It  is  negligence  for  the  officer  of  a  ship  at  moorings  in  a 
river  to  be  ashore  unnecessarily  when  the  weather  is  bad 
and  threatening  (y).  The  officer  in  charge  should  be  always 
on  deck  (2) ;  he  should  not  leave  the  deck  in  charge  of  a 
jonior  officer  when  another  vessel  is  approaching,  so  as  to 
involve  risk  of  collision  [a).  In  a  fog  there  should  be 
strength  at  the  helm  sufficient  to  alter  the  ship's  course  as 
quickly  as  possible  on  the  order  being  given  {b). 

A  vessel  under  way  is  bound  to  keep  clear  of  another  at  Keeping  clear 
anchor.  The  rule  seems  to  be  the  same  in  all  cases  where  ^^r.** 
one  of  the  ships  is  under  way  and  the  other,  though  not  at 
anchor,  is  for  any  other  reason  unable  to  keep  out  of  the 
way ;  as  where  she  is  fishing  and  fast  to  her  nets,  or  in 
stays,  or  disabled  (c).  And  it  applies  though  the  ship  at 
anchor  is  brought  up  in  the  fair- way,  or  elsewhere  in  an 
improper  berth.  "  It  is  the  bounden  duty  of  a  vessel  under 
way,  whether  the  vessel  at  anchor  be  properly  or  impro- 
perly anchored,  to  avoid,  if  it  be  possible  with  safety  to 
herself,  any  collision  whatever  "  {d).  If  one  ship  is  fast  to 
the  shore,  or  lying  at  established  moorings,  it  can  scarcely 
happen  that  the  other  would  not  be  held  in  fault  for  the 
collision  (e).     Where  a  steamship  in  the  daytime  ran  into 


(m)  The  Excehior,  L.  R.  2  A.  & 
£.  268;  The  Patriotto  and  The 
Rival,  2  L.  T.  N.  S.  301. 

{x)  The  Clyde  Navigation  Co,  v. 
Barclay,  1  App.  Caa.  790. 

(y)  The  Kepler,  2  P.  D.  40. 

{z)  The  Arthur  Gordon  and  The 
Independence,  Lush.  270. 

(a)  The  Khedive  and  The  Tcor- 
tcaarts,  5  App.  Ca.  876. 


(b)  The  Europa,  14  Jup.  627. 

\c)  See  above,  p.  31. 

\d)  Fer  Dr.  Lusbing^n  in  The 
Batavier,  2  W.  Rob.  407 ;  and  aee 
The  Dura,  1  Pritch.  Adm.  Dig.  174 ; 
The  Mareia  Tribou,  2  Sprague,  17 ; 
but  see  TheKjohenhavn,  2  Asp.  Mar. 
Law  Cas.  213. 

{e)  See  The  Secret,  26  L.  T.  N.  S. 
670 ;  and  (American  cases)  Culbert' 


440  THE  REOULATIOKS. 

Art.  H.  a  sailing-ship  brought  up  in  a  river  500  yards  wide,  it  was 
held  by  an  American  Court  that  the  steamship  was  solely 
in  fault,  although  the  sailing  ship  was  riding  with  her  sails 
up,  sheering  about,  and  with  no  anchor  watch  (/). 

A  vessel  hove-to  is,  it  seems,  under  way,  and  is  required 
to  comply  with  the  Begulations  so  far  as  she  is  able  {g). 
She  is,  therefore,  not  justified  in  doing  nothing,  and  rely- 
ing upon  the  other  to  keep  out  of  her  way. 
Ship  at  an-         The  following  cases  illustrate  the  requirements  of  the 
upt'or  ge^ng  law  as  to  the  duty  of  a  ship  when  coming  to  an  anchor, 
under  way.      when  brought  up,  and  when  getting  under  way : — 
Fool  berth.  A  ship  in  bringing  up  must  not  give  another  a  foul  berth. 

'*If  one  vessel  anchors  there,  and  another  here,  there  should 
be  that  space  left  for  swinging  to  the  anchor  that  in  ordi- 
nary circumstances  the  two  vessels  cannot  come  together. 
If  that  space  is  not  left,  I  apprehend  it  is  a  foul  berth"  (A). 
In  an  American  case  it  was  held  that  a  ship  at  anchor  is 
entitled  to  have  room  to  swing,  not  only  with  the  scope  of 
cable  which  she  has  out  at  the  time  when  the  other  ship 
takes  up  her  berth,  but  with  as  long  a  scope  as  may  be  ne- 
cessary to  enable  her  to  ride  in  safety  (/). 

If  a  ship  gives  another  a  foul  berth  she  cannot  require 
the  latter  to  take  extraordinary  precautions  to  avoid  a  col- 
lision (k).  It  has  been  held  that  in  the  Mersey  a  cable's 
length  between  the  two  ships  is  a  clear  berth  (/).  This, 
however,  cannot  be  laid  down  as  a  general  rule,  for  at  this 
distance  a  laden  vessel  riding  to  the  tide  might,  in  swing- 
ing, come  dangerously  close  to  alight  vessel  riding  athwiurt 
the  tide.    And  not  only  must  a  vessel  not  bring  up  so  dose 

son  Y.  Shatc,  18  How.  684 ;  Furrte-  (ff)  The  SotaUe,   6  P.  D.    246, 

vaut  y.   The  Sella  Donna,  Newb.  supra,  p.  366. 

Adm.610;  TheBridgepoH,lBlaXxih.,  (h)  Per  Dr.  Luahington  in  TIU 

361;    14  WaU.   116;   The  Granite  Northampton,  1  Spinks,  162,  160. 

State,    3    WaU.    310;    The  Helen  (i)  The  Queen  of  the  East  waA,  Tha 

Cooper  and   The  R,   L.   Mabey,   7  Cahfpso,  4  Bened.  103. 

Blatchf.  378.  (k)  The  Vivid,  1  Asp.  Mar.  Law 

(/)   The  Flanet,  Brown,   Adm.  Cas.  601. 
124.  (0  The  Princeton,  3  P.  D.  90. 
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to  another  as  not  to  give  her  room  to  swing,  but  she  must  Art  94. 
not  bring  up  in  such  a  place  that  she  endangers  the  other 
ship.  She  should  not  bring  up  directly  ahead  or  in  the 
stream  of  another  ship,  having  regard  to  the  current  and 
also  to  prevailing  winds.  If  she  brings  up  directly  in  the 
hawse  of  another  ship,  or  elsewhere  in  the  neighbourhood 
of  another  ship,  there  should  be  such  a  distance  between 
them  that  if  either  of  them  drives  or  parts  from  her  anchors 
she  may  have  the  opportunity  to  keep  clear  (m).  Where  a 
ship,  in  bad  weather,  took  up  a  berth  two  cables'  length  to 
windward  of  another,  in  an  anchorage  where  there  was 
plenty  of  room,  and  then  rode  with  only  one  anchor  down 
and  that  not  her  best,  she  was  held  in  fault  for  a  collision 
with  the  ship  to  leeward,  against  which  she  was  driven 
when  her  cable  parted  in  a  heavy  squall  (n).  Where  a 
vessel  gave  another  a  foul  berth,  and  subsequently  drove 
against  her  in  a  hurricane,  it  was  held  to  be  an  inevitable 
accident  (o). 

If  a  vessel  takes  up  a  berth  alongside  another  where  she 
takes  the  groimd  and  falls  over  and  injures  the  other,  she 
will  be  held  in  fault  (p).  A  vessel  voluntarily  taking  up 
such  a  berth  in  a  dock  does  so  at  her  own  risk  (q).  So 
where  two  colliers  were  beached  near  each  other  for  the 
purpose  of  discharging  cargo,  it  was  held  that  it  was  the 
duty  of  the  last  comer  to  moor  head  and  stem,  and  in  such 
a  way  as  not  to  foul  the  other  when  the  wind  shifted  (r). 

In  coming  to  an  anchor  caution  must  be  used  not  to  Coming  to  an 
injure  or  embarrass  other  ships.    A  vessel  rounding-to,  so 
as  to  bring  her  head  upon  tide,  should,  before  altering  her 

(m)  Ths    Cumberland   (Vice- Ad.  (p)  The  Indian  and  The  Jessie,  2 

Court,    Lower  Canada),   Stuart's  Mar.  Law  Caa.  O.  S.  217;    The 

Bep.  (1868),  p.  76 ;  The  Egyptian,  George  and   The  Zids^'alf,  Swab. 

1  Mar.  Law  Caa.  O.  S.  56.  Adm.  117. 

(»)  The  Volcano,  2  W.  Eob.  337 ;  (q)  The  Fatriotto  and  The  Rival, 

The  Maggie  Armstrong  and  The  Blue  2  L.  T.  N.  S.  301. 

Belly  2  Mar.  Law  Cas.  O.  S.  318.  (r)  The  Vivid,  1  Asp.  Mar.  Law 

(o)  The  Innisfail  and  The  Secret,  Cas.  601. 
36  L.  T.  N.  S.  819. 
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Art.  M.      helm,  look  round  and  see  that  all  is  clear,  and  that  her 
manoeuvre  will  not  endanger  other  ships  («). 

In  coming  to  an  anchor  in  a  crowded  roadstead  or 
harbour,  proper  care  must  he  used  to  shorten  sail  in  time, 
and  not  to  run  in  at  too  great  speed.  A  vessel  running 
into  Stangate  Creek,  in  the  Medwaj,  was  held  in  fault  for 
a  collision  caused  by  her  running  in  under  too  great  a 
press  of  sail  (t). 

Where  a  ship  delayed  taking  up  her  berth  until  night, 
and  in  consequence  of  the  darkness  injured  another,  she 
was  held  in  fault  for  not  having  brought  up  by  daylight, 
when  she  might  have  done  so  in  safety  {n). 

By  Art.  14  of  the  Convention  contained  in  the  First 
Schedule  to  the  Sea  Fisheries  Act,  1883  (46  &  47  Vict, 
c.  22),  it  is  illegal  for  a  fishing  boat  to  bring  up  between 
sunset  and  sunrise  on  ground  where  drift-net  fishing  is 
actually  going  on.  This  Article  applies  only  in  the  waters 
and  to  the  vessels  mentioned  in  the  Act  (x). 
frecautionflto  After  coming  to  an  anchor  those  on  board  must  show 
^t  ^^^'^^^^^  proper  skill  and  seamanship  in  keeping  their  vessel  from 
driving  and  endangering  other  craft.  If  a  ship  parts  from 
her  anchor,  when  with  proper  care  she  might  have  ridden 
in  safety,  and  drives  against  another  vessel,  the  collision 
will  be  held  to  have  been  caused  by  the  negligence  of  the 
former,  although  after  parting  from  her  anchor  the  colli- 
sion was  inevitable,  and  all  was  done  that  could  be  done 
to  avoid  it.  If  she  drives  from  her  anchor  in  consequence 
of  her  yards  not  having  been  sent  down,  or  because  she 
was  not  tended  or  made  properly  snug,  she  will  be  held  in 
fault  (y).     Where  it  is  customary  and  prudent  to  moor,  a 

(«)  The  CftrSf  Swab.  Adm.  250 ;  (m)  ITte  Egyptian,   2  Mar.  Law 

The  Shannon,  1  W.  Rob.  463;  The  Ca8.  O.  8.  56;    1  Moo.  P.  C.  0. 

rhilotaxe,  37  L.  T.  N.  8.  640.  N.  8.  373. 

(Q  The  Neptune  the  Second,  I  Bod.  (x)  See  further  as  to  this  Act» 

467 ;  The  Secret,  26  L.  T.  N.  8.  670 ;  supra,  p.  340  (Art.  10). 

The  Earl  Spencer,  L.  B.  4  A.  &  E.  (y)  The  Excelsior,   L.   R.   2  A. 

431 ;  The  Masten,  Brown,  Ad.  436.  &  JB.  268  ;  The  Christiana,  7  Moo. 

P.  O.  C.  160. 
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vessel  neglecting  to  do  so  will  be  held  in  fault  (2).  The 
duty  to  keep  an  anchor  watch  has  been  already  referred 
to  {a). 

Where  a  ship  gave  another  a  foul  berth  in  the  Downs, 
and  drove  against  her  in  a  gale  of  wind  while  riding  at 
single  anchor  with  forty-five  fathoms  of  chain,  it  was  held 
that  although  the  other  vessel  drove  also,  she  was  herself 
solely  to  blame  (6). 

Insufficient  ground  tackle,  or  riding  by  a  single  anchor 
when  there  should  have  been  two  down,  will  make  a  ship 
liable  for  a  collision  so  caused  (c).  The  ship  must  be  duly 
tended  while  at  anchor.  A  ship  which  goes  foul  of 
another  through  improperly  breaking  her  sheer,  will  be 
held  in  fault  {d),  "Where  a  ship  was  riding  in  an  open 
and  crowded  roadstead  in  blowing  weather,  without  having 
sent  down  her  top-gallant  and  main-royal  yards,  she  was ' 
held  in  fault  for  a  collision  caused  by  her  driving  {e).  If 
a  ship  in  a  dock  or  harbour,  subject  to  the  Harbours,  Dock, 
and  Piers  Clauses  Act,  1847,  is  insufficiently  moored,  after 
notice  from  the  harbour-master  to  provide  proper  fasts, 
she  incurs  a  penalty  of  10/.  (/).  It  has  been  held  negli- 
gence not  to  increase  moorings  where  the  state  of  the 
weather  required  it  {g). 

"  It  was  held  by  the  Supreme  Court  of  the  United  States 
that  a  vessel  in  a  gale  of  wind,  with  another  brought  up 
near  her,  was  in  fault  for  not  taking  timely  precautions  for 
avoiding  a  collision  caused  by  the  other  driving  on  her  (A). 
In  another  American  case  {%)  it  was  held  that  where  a  ship 


Art.M. 


(s)  The  Gipsey  King,  2  W.  Rob. 

637. 

{a)  Supra,  p.  436. 

(b)  Tke  Maggie  Armstrong  ▼.  The 
Blue  Bell,  2  Mar.  Law  Gas.  O.  S. 
318,  319. 

(e)  The  MaesaehueetU,  1  W.  Bob. 
371 ;  The  Despatch,  3  L.  T.  N.  S. 
219 ;  The  Volcano,  2  W.  Rob.  337  ; 
and  see  The  William  Lindsay,  L.  R. 
6  P.  C.  338. 

(rf)  See  The  Peerless,  Lush.  30. 


(e)  The  Christiana,  7  Moo.  P.  C. 
G.  160;  and  see  The  Buby  Queen, 
Lush.  266  ;  The  JSzcelsior,  la,  R.  2 
A.  &  E.  268. 

(/)  10  &  11  Vict.  c.  27,  s.  61. 

(})  The  John  Rarley  and  The 
William  Tell,  2  Mar.  Law  Gas. 
O.  8.  290  ;  The  Louisiana,  3  WaU. 
164. 

Ih)  The  Sapphire,  11  WaU.  164. 

(•)  The  Dutchess,  6  Bened.  48. 


444  THE  RKGULATIONS. 

Art.  M.  at  anohor  drivee  and  oomes  into  oollision  with  another  at 
anchor,  the  burden  is  on  the  former,  alleging  inevitable 
accident,  to  prove  that  she  had  a  proper  watch  on  deck, 
that  she  discovered  the  dragging  at  once,  that  she  took 
proper  measures  to  prevent  it,  and  that  her  ground  tackle 
was  sufficient. 

If  a  ship  is  brought  up  by  her  own  people,  or  by  a  com- 
pulsory pilot,  in  an  improper  berth,  so  as  to  endanger 
other  ships,  she  must  be  shifted  and  taken  to  a  proper 
berth  as  soon  as  possible  {k).  Where  a  ship  was  compelled 
to  shift  her  berth  in  bad  weather  owing  to  her  having  only 
one  anchor  down,  and  in  doing  so,  although  proper  pre- 
cautions were  takeu,  she  came  into  collision,  it  was  held 
that  she  was  in  fault  for  the  collision,  because  of  her 
original  neglect  in  riding  to  a  single  anchor  (/). 

It  was  held  negligence  in  a  ship  in  threatening  weather 
to  ride  to  a  buoy  in  a  river  with  her  chain  cables  unbent 
and  with  no  anchor  ready  to  let  go  in  case  of  parting 
from  the  buoy.  Even  in  such  situations,  if  the  weather  is 
threatening  or  there  is  cause  for  special  precautions,  an 
anchor  watch  must  be  kept  and  hands  enough  must  re- 
main on  board  to  tend  the  ship  (m). 

As  a  general  rule,  a  ship  cannot  take  up  or  keep  a  berth 
by  mooring  a  buoy  at  a  particular  spot.  It  has  been  sug^ 
gested  that  in  particular  localities  there  may  be  a  custom 
enabling  her  to  do  so  (n).    8ed  qu. 

The  parting  of  a  cable,  the  giving  way  of  a  buoy  to 
which  the  ship  was  moored,  and  the  jamming  of  the  cable 
on  the  windlass  on  letting  go  the  anchor,  have  been  held 
to  be  inevitable  accidents  (o). 

(A)  The  JFobum  Abbey,  3  Mar.  (/)  The  Despatch,  3  L.  T.  K.  S. 

Law  Cas.  O.  S.  240.    As  to  the  219 ;  14  Moo.  P.  C.  C.  83. 

duty    of    the    master    to     shift,  (m)  The  Fladda,  2  F.  D.  34  ;  The 

although  the  pilot  is  on  board,  if  Kepler,  2  P.  D.  40. 

he  is  no  longer  in  charge,  see  S.  C.  (n)  The  Vivid,  1  Asp.  Mar.  Law 

Ch.  V.  Cas.  601. 

{o)  See  supra, -p.  11. 
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Making  fast  to  another  vessel  in  harbour  instead  of  to      Art.  94. 
the  shore,  has  been  held  to  be  negligence  (p). 

Where  a  ship,  A.,  was  made  fast  to  another,  B.,  and  B., 
in  getting  under  way,  injured  A.,  it  was  held  in  America 
that  B.  was  in  fault,  although  the  accident  might  have 
been  caused  partly  bj  the  lines  by  which  A.  was  made 
fast  to  B.,  and  which  A.  had  not  let  go  when  desired  to 
do  so  by  B.  It  was  held  to  be  negligence  in  B.  to  have 
got  underway  without  seeing  that  the  lines  were  let  go  {q). 

In  harbours  and  waters  where  there  are  local  rules,  or  Bringing  up 
an  established  custom,  as  to  the  proper  anchorage  ground,  ^  SnOToper^ 
a  vessel  would  be  held  in  fault  for  a  collision  caused  by  place, 
her  bringing  up  elsewhere.     But  if  she  were  compelled  to 
bring  up  in  the  fair- way  it  would  be  otherwise  (r).     If 
there  is  no  rule  or  custom  requiring  her  to  bring  up  out  of 
the  fair-way  she  may  anchor  there,  although  directly  in 
the  track  of  ships.     Thus,  a  vessel  brought  up  in  the 
Mersey  directly  in  the  track  of  the  ferry  steamers,  was 
held  not  to  be  in  fault  for  lying  there  (a).    In  America  it 
is  held  that  if  a  vessel  does  bring  up  in  the  track  of  ferry 
boats,  as  she  is  at  liberty  to  do,  she  must  keep  a  vigilant 
look-out  and  warn  the  ferry  boat  of  her  position  {t). 

The  obligation  on  a  ship  under  way  to  keep  clear  of 
another  at  anchor,  as  before  stated  (u),  applies  although 
the  ship  at  anchor  is  in  an  improper  berth.  And  a  vessel 
brought  up  in  a  berth  which  is  improper  only  in  the  sense 
that  it  is  an  exposed  and  dangerous  position,  does  not 
thereby  contribute  to  a  collision  caused  by  another  ship 
negligently  driving  into  her  (x).    But  when  a  barge  in  the 

{p)  The  Atlas,  2  Mar.  Law  Gas.  (0  The  D,  S,  Gregory,  6  Blatobf . 

O.  S.  Dig.  1480.  628 ;  The  Hudson,  6  Bened.  206 ; 

(qS  The  Th(ymton,  2  Bened.  429.  The  Exchange,  10  Blatchf.  168 ;  and 

(r)  The  Kjobenhavn,  2  Asp.  Mar.  see  st^ra,  pp.  358,  359. 

Law  Gaa.  213 ;  and  see  7!^  Clarita  (u)  Supra,  p.  35. 

and  The  Clara,  23  Wall.  1.  {x)  The  Despatch,  3  L.  T.  N.  S. 

(»)  The  Lancashire,  L.  B.  4  A.  &  219 ;  14  Moo.  P.  C.  C.  83. 
£.  198. 
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ArtM.  Thames  was  brought  up  in  an  exposed  position,  and  was 
sunk  partly  by  the  swell  of  a  passing  steamer,  it  was  held 
that  the  negligence  in  bringing  up  where  she  was  exposed 
to  the  steamer's  wash  partly  caused  the  loss,  and  the  suit 
against  the  steamship  was  dismissed  {t/). 
Slipping  to  It  seems  that  a  vessel  at  anchor  is  not  justified  under  all 

hiAm.  *  ^^'  oirottOMtances  in  holding  on  when  by  slipping  she  oould 
avoid  a  collision.  A  vessel  in  Falmouth  harbour  was  driving 
in  a  gale  of  wind  towards  the  breakwater.  She  could  have 
avoided  the  breakwater  by  slipping  from  her  anchor,  and 
getting  under  way.  She  did  not  slip  in  time,  went  ashore, 
and  did  injury  to  the  breakwater.  It  was  held  that  she 
was  liable  for  the  damage  because  of  her  neglect  in  not 
slipping  in  time  (z). 
Getting  under  A  vessel  getting  under  way  unnecessarily  in  bad  weather 
^^y^'  with  a  number  of  other  ships  about  her  would  probably  be 

held  in  fault  for  a  collision  which  would  not  have  occurred 
if  she  had  lain  fast  (a).  The  duty  of  a  large  ship  to  exer- 
cise caution  in  getting  under  way,  and  of  other  ships  to 
keep  clear  of  her,  has  been  insisted  upon  by  the  American 
Courts  (6). 

A  vessel  which  was  moved  from  one  dock  to  another  by 
a  tug  at  night  was  held  in  fault  for  a  collision  with  a  ship 
at  anchor.  It  was  held  she  had  no  right  to  be  under  way 
at  all  at  night  under  such  circumstances  (c). 

In  an  American  case  it  was  held  that  a  ferry  steamer 
getting  under  way  when  there  was  another  vessel  in  her 
way  which  she  ought  to  have  seen,  and  which  it  was  im- 
possible to  clear,  was  solely  in  fault  for  the  collision.     But 

(y)  The  Duke  of  Cornwall^  1  Pr.  62 ;  The  Thornton,  2  Bened.  429. 

Adm.  Dig.  p.  135.  The  last  three  are  American  de- 

(2)  The  UhUty  3  Mar.  Law  Cas.  cisions. 

O.  S.   148;    of.   The  Sapphire,  11  (*)  The  City  of  Farit,  WSlsiUM. 

Wall.  164.  631. 

(a)  The  Carrier  Love,  Br.  &  Lush.  {c)  The  Sortasia,    Swab.    Adm. 

113;  TheJuliaM.  Salloek,!  Sprague,  94. 
639;  O'Keil  v.  Sears,  2  Sprague, 
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it  was  said  that  she  was  not  required  to  wait  for  the  arriyal      Art.  M. 
of  another  boat  running  on  the  same  ferry,  and  which  was 
due  (rf). 

If  a  vessel  rides  by,  or  makes  fast  to,  or  runs  foul  of.  Riding  by  a 
any  lightship  or  buoy,  in  addition  to  the  obligation  to  make  ^^  '"   *^' 
good  all  damage  she  incurs  a  penalty  of  fifty  pounds  (d). 

A  vessel  in  stays — "  in  irons  " — is  almost  as  helpless  for  Ship  in  stays ; 
the  purpose  of  keeping  out  of  the  way  of  another  as  a  ship  before  goSag 
at  anchor.     It  is  the  duty  of  other  ships  to  keep  clear  of  about, 
her.     Before  going  about  it  is  the  duty  of  those  on  board 
^*  to  take  a  due  look  round  beforehand  to  ascertain  that 
no  ship  is  in  the  neighbourhood  likely  to   come  upon 
them"(/). 

If  weather  permits  a  ship  must  have  such  canvas  on  her 
that  she  can  be  kept  under  command  and  be  able  to  stay  (</). 
Upon  similar  grounds,  it  would  seem  to  be  negligence  in  a 
ship  to  be  hove-to  unnecessarily  in  the  track  of  ships,  a 
vessel  hove-to  being  almost  helpless,  and  therefore  an  ob- 
struction to  the  navigation  (/i). 

It  has  been  held  by  the  Privy  Council  that  a  ship  should 
not  wear  without  reason  when  she  can  stay ;  and  a  ship 
has  been  held  in  fault  for  a  collision  with  another  astern 
when  she  wore  unnecessarily  {i).  In  America  a  schooner 
wearing  so  close  ahead  of  another  ship  that  the  latter  could 
not  clear  her,  was  held  in  fault  (k). 

If  a  vessel  misses  stays  the  duty  of  those  on  board  is  to  Missing  stays. 
get  her  under  command  again  as  quickly  as  possible  (/). 


{d)  The  Columbusy  Abbott,  Adm. 
384. 

{0)  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  8.  414. 

(/)  The  Sea  Nymph,  Lash.  23 ; 
see  also  7^  Ida  and  The  JFasa,  2 
Mar.  Law  Cas.  O.  S.  414;  Th£ 
AUan  and  The  Fiora,  ibid,  386 ;  The 
Eleanor  and  The  Alma,  ibid.  240  ; 
The  Bolderaa.^Eolt,  206;  The  New 
htrgh  and  The  (hear.  Holt,  231. 

(y)    The    Stirlingshire    and    The 


Africa,  2  Mar.  Law  Cas.  O.  S.  Dig. 
672 ;  The  Falkland  and  The  Navi- 
gator,  Br.  &  Lnsh.  204. 

(/»)  See  supra,  p.  366. 

(t)  The  Falkland  and  The  Navi- 
gator, ubi  supra. 

{k)  The  Saxonia,  2  Mar.  Law  Cas. 
O.  S.  417. 

(/)  The  Kingston-hg-Sea,  3  W. 
Rob.  162 ;  The  lake  St.  Clair  and 
The  Underwriter,  3  Asp.  Mar.  Law 
Cas.  361. 
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Art.  M. 

Ships  woiking 
to  windward 
in  company. 


Rule  in  * 
America  as 
to  beating 
out  tacks. 


Where  it  is  the  duty  of  a  ship  under  the  Begulations  to 
keep  out  of  the  waj,  she  should  not  stand  so  close  to  the 
other  ship,  before  going  about,  that  if  she  misses  stays  a 
oolliBion  must  take  plaoe.  It  will  be  no  excuse  that  she  was 
struck  by  a  squall  while  in  the  act  of  going  about  {m).  A 
full-rigged  ship,  with  the  wind  aft,  meeting  a  brig  and  a 
schooner,  both  close-hauled  on  the  starboard  tack,  came  into 
collision  with  the  brig,  owing  to  the  sudden  and  unexpected 
going  about  of  the  schooner.  It  was  held  that  she  ought 
not  to  have  stood  so  close  to  the  other  ships  as  to  make 
a  collision  inevitable  if  either  of  them  went  about  {n). 

Where  two  ships  are  turning  through  a  narrow  channel, 
one  astern  of  the  other  and  on  the  same  tack,  the  duty  of 
the  stemmost  ship  is  to  keep  a  good  look-out,  and  be  ready 
to  go  about,  if  necessary,  the  instant  the  other  goes  about, 
so  as  not  to  risk  a  collision  by  standing  on  while  the  other 
is  in  stays,  or  has  not  gathered  way  on  the  other  tack  (o). 
It  seems  to  have  been  considered  by  the  Privy  Council 
that  a  ship  in  stays,  or  just  gathering  way  on  the  port 
tack,  should  apprise  another  ship  approaching  her  on  the 
starboard  tack  of  her  inability  to  keep  out  of  the  way  (p). 
But  a  sailing  ship  turning  up  the  Thames  was  held  not  to 
blame  for  giving  no  notice  to  a  steamship  astern  of  her 
intention  to  go  about  {q). 

The  rule  in  America  as  to  ships  working  to  windward  in 
narrow  channels  is  that  they  must  **  beat  out  their  tacks," 
and  not  go  about  before  the  depth  of  water  or  exigencies 
of  the  navigation  require  it  (r).  Yessels  are  expected  to 
know  the  channel  and  the  point  at  which  other  ships  will 


(m)  TheKingtion-hy-Sea^ubisupra; 
The  Plato  and  The  Feraeveraneey 
Holt,  262. 

(n)  The  Mobile,  Swab.  Adm.  69  ; 
ibid.  127. 

(o)  The  FriteUla,  L.  R.  3  A.  &  E. 
126;  The  Eelipae  and  The  Royal 
Contort,  Holt,  220. 

(p)  The  Lake  St,  Clair  and  The 
Underwriter,  3  Asp.  Mar.  Law  pas. 


361 ;  and  see  The  Leonidaa,  Stuart's 
Vice-Ad.  Rep.,  Lower  Canada 
(1858),  p.  226. 

(q)  The  Palatine,  I  Asp.  Har. 
Law  Gas.  468. 

(r)  Thorp  r,  Hammond,  12  WaU. 
408 ;  The  Empire  State,  1  Bened.  57 : 
The  Bridgeport,  6  Blatchf .  3 ;  HU 
Charlotte  Raab,  Brown,  Adm.  453. 
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be  oompelled  to  go  about  (s).    A  sbip  going  about  before      Art.  S4. 

she  gets  to  the  edge  of  the  channel^  and  thereby  causing  a 

ooUision  with  a  passing  steamship,  was  held  in  fault  {t). 

But  the  rule  as  ^'  to  beating  out  tacks  "  does  not  apply  so 

as  to  preclude  a  ship  from  going  about  before  she  reaches 

the  shoal  water  in  order  that  she  may  be  able  to  weather 

a  point  of  land,  or  other  object,  on  the  next  tack  {u).    The 

rule  does  not  appear  to  have  been  expressly  recognised  in 

any  Court  in  this  country.     In  The  Palatine  (a?),  where 

there  seems  to  have  been  room  for  its  application,  it  was 

not  referred  to. 

Whether  a  ship,  being  in  stays,  is  required  to  hold  "Wliethep  a 
herself  in  stays  to  allow  another  vessel  to  pass,  is  not  clear.  i^J^  herself 
Two  American  cases  are  contradictory  on  the  point.     In  ^  ^7^  ^ot 
The  Umpire  State  (y)  the  Court  said  that  it  is  the  duty  of 
a  ship  to  beat  out  her  tack  and  come  about  on  the  other 
tack  with  proper  despatch ;  and  that  *'  she  is  not  obliged 
to  remain  in  the  wind  for  a  steamer  to  pass  her."     On  the 
other  hand,  in  The  W.  C,  Redfield{z)^  it  was  held  that  a 
sailing  ship  was  in  fault  for  not  holding  herself  in  stays  to 
allow  a  tug  and  her  tow  to  pass  clear. 

There  are  decisions  of  the  American  Courts  to  the  effect 
that  it  cannot  be  imputed  to  a  ship  as  a  fault  that  she  is 
sluggish  in  going  about  {a) ;  and  that  she  is  not  wrong  in 
fore-reaching  or  shooting  ahead  in  the  wind's  eye  whilst 
going  about  (i). 

Fishing  boats  have  a  right  to  fish  on  the  high  sea,  and  Extra  care 
to  be  fast  to  their  nets,  whether  their  fishing  ground  is  in  ^^^smg  oyer 
the  track  of  ships  or  not.     It  is  the  duty  of  other  ships  fialung 
to  take  greater  precautions  when  passmg  over  a  nshing 

(«)    The   Nellie  D.,    5    Blatchf.  Arthur  Gordon  and   The  Indepen- 

246.  dence^  Lush.   270;    The  Lake  St. 

it)  The  NereiUy  3  Bened.  288.  Clair    and    The    Umltrwi'iiery    uhi 

\u)  The    Vickeburfff    7    Blatchf.  eupra, 

216  ;  The  Empire  State,  supra,  (a)  The    Charlotte  Raab,   Brown 

(x)  1  Asp.  Mar.  Law  Cas.  468.  Adm.  463. 


t] 


1  Bened.  67.  {b)  1  Parsons  on  Shipping  (2nd 

(z)  4  Bened.  227 ;  see  also   The      ed.),  678,  note. 

M.  f^  <* 
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Art.  M.      ground,  80  as  to  keep  clear  of  the  fishing  boats,  and  not 
make  them  oast  oflf   from  their  nets  {c).    Bringing  np 
upon  a  fishing  ground  where  drift  net  fishing  is  being 
carried  on  is  ille^  bj  statute  {d). 
VeuelBoayi-       Yessels  navigating  in  an  unusual  manner  or  by  an 
vnusiua^iuim.  improper  coiirse  do  so  at  their  own  risk.    By  the  bye-laws 
nerorooane    in  force  in  the  Tyne  (clause  17),  all  yessels  proceeding  to 
own  risk.        86a  are  required  to  keep  on  the  south  side  of  midchannel ; 
and  (clause  20)  vessels  crossing  the  river  take  upon  them- 
selves the  responsibility  of  doing  so  with  safety  to  the 
passing  traffic.  A  vessel  outward  bound,  coming  out  of  the 
Tyne  dock  on  the  south  side  of  the  river,  and  either  inten- 
tionally, or  under  the  influence  of  the  tide,  crossing  over  to 
the  north  side  of  the  river,  came  into  collision  on  the  north 
side  with  two  steamships  also  going  down  the  river.     She 
was  held  in  fault  for  the  collision,  as  she  should  not  have 
attempted  to  cross  when  there  was  risk  of  collision  (e). 

It  was  held  in  T/te  Smprna  (/)  that  a  usual  and  proper 
precaution  for  vessels  to  take  when  navigating  a  winding 
river  against  a  strong  stream,  is  to  keep  under  the  points 
in  the  slack  of  the  tide,  so  as  to  avoid  descending  vessels 
which  are  swept  across  the  river  into  the  opposite  bight  by 
the  stream  setting  oft  the  point.  In  the  Thames,  vessels 
are  required  to  navigate  in  this  manner  round  certain 
points  (^).  But,  except  where  local  enactments  pro- 
vide otherwise,  the  rule  would  seem  to  be  different 
under  the  present  law  of  "starboard  side"  in  narrow 
channels  (/i). 


(r)  Ths  Columbus,  2  Mar.  Law 
Cas.  O.  S.  Dig.  730 ;  Murphy  v. 
Palgrave^  3  Mar.  Law  Cas.  O.  S. 
284  (Irie^  case) ;  The  Margaret  and 
The  Tmcar^  Holt,  44.  But  see  The 
Pacific^  9  P.  B.  124,  where  a  steam- 
ship going  eight  or  nine  knots  at 
night  over  trawling  gTound  in  the 
North  Sea  was  held  free  from 
blame. 

(d)  See  sttproj  p.  442. 


(e)  The  ffenrtf  Morton,  2  Asp. 
Mar.  Law  Cas.  466.  As  to  the 
duty  of  ships  to  keep  on  their 
proper  side  and  in  the  usual  track 
in  rivers,  see  supra,  pp.  406 — 413 ; 
and  The  Java,  14  Wall.  189. 

(/)  2  Mar.  Law  Cas.  O.  S.  93. 

(^)  See  Appendix,  p.  509|  J%# 
Margaret,  9  Ap.  Ca.  873; 

{h)  See  Article  21. 
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In  New  York  harbour,  where  ferry  boats  are  constantly      Art.  84. 
coming  out  from  their  sKps  or  docks  at  right  angles  to  the 
course  of  vessels  navigating  the  river,  the  law  requires 
vessels  navigating  the  river  to  keep  in  midohannel,  or  if 
they  go  along  the  shore  to  go  very  slowly  (i). 

Where  two  steamships  were  meeting  in  a  narrow  channel, 
one  going  with  and  the  other  against  the  tide,  and  it  was 
necessary  for  one  of  them  to  stop,  it  was  held  by  the 
Supreme  Court  in  America  that  the  vessel  going  against 
the  tide  should  have  stopped  at  once,  as  she  could  do  so  the 
more  readily  (k). 

A  vessel  warping  down  the  Thames  against  the  flood 
tide  was  held  in  fault  for  a  collision  thereby  occasioned  ( /) ; 
and  in  America  it  was  held  that  a  vessel  with  a  warp 
across  a  river  fair-way  is  bound  to  slack  it  to  allow 
another  vessel  to  cross  (m).  A  steamship  proceeding  down 
the  Thames  at  night  against  a  flood  tide  is  required  to 
exercise  the  greatest  caution  («}. 

If  a  vessel  enters  an  eddy  tide  and  is  thereby  prevented  Eddy  tide, 
from  answering  her  helm  and  goes  into  colUsion  with 
another  ship,  it  is  no  excuse  that  the  eddy  prevented  her 
from  answering  her  helm  (o),  unless  the  action  of  the  tide 
could  not  have  been  anticipated  or  provided  against  {p) ; 
and  the  effect  of  the  tide  on  other  ships  must  be  known 
and  allowed  for  (q). 

If  the  weather  is  such  that  an  object  cannot  be  seen  in  Beio^  under 
time  to  avoid  it,  a  vessel  has  no  right  to  be  under  way  at  leather  •  ^ 
all.     In  such  weather  she  should  bring  up  on  the  first  stress  of 
opportunity,  and  not  get  under  way  unless  obliged  to  do 
so  (r).     In  thick  and  bad  weather  generally,  it  is  the  duty 

(0  The  Favorxta,  18  Wall.  698.  220,   223  ;    The  Russia,   3  Beaed. 

{k)  The  Galatea,  2  Otto,  439  ;  as  471. 

to  the  Thames,  see  tn/ra,  p.  506.  (p)  The  RhonddOy  8  Ap.  Ca.  649. 

(/)  The  Hope,  2  "W.  Rob.  8.  \q)  The  Frantz  Sxgel,  UBUtchf. 

im)  TheMarerick,  1  Sprague,  23.  480. 

(»)  The  Trident,  1  Sp.  E.  &  A.  (r)  The  Lancashire,  L.  B.  4  A.  & 

217.  E.  198 ;  The  Otter,  L.  R.  4  A.  &  E. 

{o)  T)ie   La  Plata,  Swab.  Adm.  203.    And  eee  wpra,  p.  248. 

O  G  2 
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Art  M.  of  a  yessel  under  waj  to  exercise  more  than  ordinary  care 
to  avoid  doing  damage  to  other  ships («).  "Stress  of 
weather  "  is  an  excuse  frequently  put  forward  for  omitting 
to  exercise  ordinary  care,  but  it  is  one  which  the  Court  is 
very  unwilling  to  accept  (t). 
Standing  too  In  squally  weather  it  is  the  duty  of  a  ship  not  to 
^M  to  o  er  ^ppjQg^]^  another  so  near  that  if  a  squall  strikes  her  she 
will  go  in  collision  with  the  other.  A  vessel  will  be  held 
in  fault  if  she  navigates  so  close  to  another  that  her  view 
is  obstructed  and  she  cannot  see  a  third  ship  in  time  to 
avoid  her  (u) ;  or  that  she  is  affected  by  the  wash  or 
suction  of  the  ship  ahead,  and  will  not  answer  her 
helm  (a?). 

A  brig  on  the  starboard  tack  endeavouring  to  pass  a 
collier  driving  up  the  Thames  with  the  tide  was  caught 
by  a  heavy  squall  which  split  her  foretopsail  and  did 
other  damage.  The  brig  came  up  into  the  wind  and 
drove  against  the  collier.  She  was  held  solely  in  fault 
for  the  collision,  because,  having  reason  to  expect  squalls, 
she  should  have  given  the  other  vessel  a  wider  berth  (y). 

A  barge  turning  down  the  Thames  on  a  squally  night 
stood  BO  close  to  a  ship  at  anchor  that,  upon  her  missLog 
stays  owing  to  a  squaU,  she  ran  into  her.  The  barge  was 
held  solely  in  fault  (z). 

In  America,  a  steamship  passing  so  close  to  a  sloop  at 
anchor  that  the  boom  of  the  latter  was  driven  against 
her  by  a  sudden  gust  of  wind,  was  held  solely  in  faidt  (a). 
And  where  a  steamship  at  sea  sighted  a  schooner  seven 
miles  off,  and  shaped  her  course  so  as  to  pass  within  a 
cable's  length  of  her,  it  was  held  by  the  Circuit  Court 

{«)  rA*lf/i«^  6Not.ofCa8.  271;  (x)    The  General   McCandlau,   6 

The  John  Earley  and  The  William  Bened.  223,  226. 
TeU,  2  Mar.  Law  Gas.  O.  S.  290.  {y)  The  Globe,  6  Not.  of   Gas. 

{t)  The  Uhla,  3  Mar.  Law  Gas.  276. 
O.  S.  148  ;  The  Flint,  ubi  supra.  -  («)  ITie  Plato  and  The  Fereettr- 

(«)  The  Zollverein,  Swab.  Adm.  a$ieef  Holt,  262. 
96 ;    and  see  Mayhew  v.  Boyee,  1  (a)  The   Georye  Law,   3  Bened. 

Stark.  423,  eupra,  p.  426.  396. 
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that  for  two  ships  approaching  eaoh  other  at  the  rate  of      Art.  84. 
eighteen  miles  an  hour  such  a  course  was  "  very  far  from 
an  exercise  of  reasonable  prudence  "  (b). 

Where  a  ship,  which  had  been  ashore,  came  off  un- 
expectedly and  received  damage  in  a  collision  with  another 
ship  which  was  near  her,  it  was  held  that  the  latter  was 
not  bound  to  take  such  precautions  that,  at  whatever  time 
the  ship  ashore  floated,  she  would  not  come  against  her  (c). 
'  A  ship  driving  over  a  sand  on  which  she  had  been 
ashore  came  into  collision  with  another  brought  up  just 
clear  of  the  sand.  It  was  held  that  the  former  was  not 
in  fault  for  the  collision,  and  that  it  was  the  result  of 
inevitable  accident.  The  ship  that  had  been  ashore  could 
not  have  let  go  her  anchor  whilst  driving  over  the  sand 
without  risk  to  herself,  and  if  she  had  let  go  when  clear  of 
the  sand,  the  collision  would  not  have  been  avoided  (d). 

If  a  ship  steers  a  course  to  take  her  alongside  another 
ship  to  speak  her  or  for  any  other  purpose,  she  does  so  at 
her  own  risk(e).  The  Supreme  Court  of  the  United 
States  held  a  steamship  solely  in  fault  for  a  collision  with 
a  pilot  boat  from  which  she  was  taking  a  pilot  and  which 
was  plainly  visible  to  her,  although  the  pilot  boat  had 
no  mast-head  light  and  crossed  the  bows  of  the  steam- 
ship (/). 

In  another  case  {(/)  before  the  same  Court  two  tugs 
making  for  the  same  vessel  in  order  to  get  the  contract  to 
tow  came  into  collision.  It  was  held  that  the  proper  and 
usual  way  for  tugs  to  come  alongside  was  to  come  up  on 
the  quarter  heading  the  same  way  as  the  vessel,  and  that 
the  tug  which  was  ahead  of  the  vessel  was  in  fault  for  not 
rounding  to  and  coming  up  under  the  ship's  stem. 

{b)  The  Benefactor,    14  Blatchf.  {e)  The  Thamet,  6  0.  Rob.  345. 

254.  See  The  Bellerophon,  3  Asp.  Mar. 

(e)  The  Ooxon,  2  Mar.  Law  Caa.  Law  Cas.  68. 
0.  S.  Dig.  649.  (/)  The  City  of  Washington,  2 

(rf)  Tne   Thornley,   7  Jur.   659;  Otto,  31. 
and  see    The  BHckhunt,  6  P.  D.  (y)  Sturgvt  v.   Chifgh^   21   How. 

152.  451. 
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Art.  M. 


Veaseli  owing 
to  peooliar 
construotion, 
or  otherwiBe, 
dangerous  to 
others. 


A  steam-tug  uimeoeBsarilj  enteiing  a  narrow  out  leading 
to  the  Bute  Docks,  after  a  signal  had  been  made  by  the 
harbour  authority  for  scdling  ships  to  enter,  was  held  in  &ult 
for  a  oolUsion  (A). 

The  Supreme  Court  in  America  has  held  that  a  vessel 
undertaking  to  pcuss  another  in  a  narrow  channel  (t),  or 
navigating  such  a  channel  in  weather  that  makes  it  dan- 
gerous {k)f  does  so  at  her  own  risk.  Where  a  ship  was 
ashore  in  such  a  place,  it  was  held  that  whether  she  went 
ashore  by  her  own  negligence  or  not,  another  vessel  at- 
tempting to  pass  her  was  in  fault  for  running  into  her  (/). 

Where  the  leading  vessel  of  two  steamers  proceeding 
down  a  river  with  the  stream,  and  bound  to  the  same 
place  on  its  banks,  rounded  to  at  a  proper  place  to  land 
her  passengers,  and  the  following  vessel,  instead  of  stopping 
and  rounding  to  under  her  stem,  attempted  to  turn  ahead 
of  her  and  a  collision  occurred,  the  following  vessel  was  (in 
Canada)  held  solely  in  fault  (m). 

If  a  vessel  is  of  a  construction  or  is  in  a  condition  which 
is  specially  dangerous  to  other  vessels,  it  is  her  duty  to 
warn  approaching  vessels  of  the  fact.  Where  a  ship  of 
war  carried  on  her  stem  under  water  a  projecting  ram  or 
spur,  it  was  held  that  it  was  her  duty  to  apprise  a  vessel 
coming  alongside  of  the  danger  she  ran  in  approaching 
her  (n). 

Special  precautions  are  required  of  a  ship  in  a  disabled 
condition,  of  a  ship  hove-to  and  unable  to  keep  clear  of 
other  ships,  as  well  as  of  other  ships  approaching  the  dis- 
abled vessel  (o) ;  of  a  tug  with  a  diip  in  tow,  and  of  both 
the  tug  and  her  tow,  so  as  not  to  damage  each  other  when 


(A)  The  Effort,  6  Not.  of  Cas. 
279, 

(t)  The  Merrimac,  U  "WaU.  199. 

Ik)  TheMohler,  21  WaU.  231. 

(l)  The  EUen  8,  Terry,  7  Bened. 
401. 

(ff»)  The  Creeent  v.  The  Rowland 
ffiil,  Stuart's  Bep.  (1868)  (Vioe* 


Adm.  Ct.,  Lower  Canada),  289. 

(n)  The  Bellerophon,  3  Asp.  Mar. 
Law  Gas.  68 ;  and  see  The  Baiavier, 
1  Sp.  E.  &  A.  378. 

(0)  The  Arthur  Gordon  and  The 
Independence,  Lush.  270;  and  see 
supra,  p.  189. 
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taking  the  tow  line  on  board,  and  during  the  performance      Art.  84. 
of  the  towage  (p).    It  is  the  duty  of  a  ship  unable  to  keep 
out  of  the  waj  in  oomplianoe  with  the  ^Regulations  to  hail 
the  other  ship,  and  of  the  latter  herself  to  keep  out  of  the 
way  {q). 

Where  a  vessel  is  coming  out  of  dock  or  harbour,  or  Oommg  ont 
executing  a  manoduvre  in  the  course  of  which  an  altera- 
tion  of  her  helm  is  necessary,  another  ship  approaching 
her  is  justified  in  acting  upon  the  assumption  that  the 
necessary  measures  will  be  taken  by  the  former  vessel 
with  proper  skill  and  despatch,  and  that  her  course  will  be 
that  which  is  obviously  intended  (r).  A  schooner  coming 
out  of  St.  Gborge's  Dock  in  the  Mersey,  the  tide  being 
flood  and  the  wind  southerly,  saw  a  tug  with  a  ship  in 
tow  coining  down  the  river  towards  her.  She  put  her  helm 
hard-a-port  and  scandalized  her  mainsail  in  order  to  get 
her  head  to  point  down  the  river.  Owing  to  the  flood  tide 
catching  her  under  the  starboard  bow  she  did  not  answer 
her  helm  readily,  and  came  into  collision  with  the  tug. 
If  she  had  run  up  her  outer  jib,  which  she  did  not  do,  she 
would  have  answered  her  helm  better  and  would  have  kept 
clear  of  the  tug.  The  latter  had  kept  her  course  in  the 
expectation  that  the  schooner  would  set  her  jib  and 
straighten  herself  in  the  river,  as  she  was  intending  to 
do.  It  was  held  that  the  schooner  was  solely  in  fault  for 
the  collision,  cmd  that  the  tug  did  right  in  acting  upon 
the  assumption  that  the  schooner's  jib  would  have  been 
run  up,  and  that  she  would  have  straightened  herself  and 
kept  on  the  tug's  starboard  side  («). 

A  dumb  barge,  or  lighter,  that  drives  with  the  tide  has  Dumbbargea. 
little  or  no  control  over  her  own  movements,  and  cannot 
keep  out  of  the  way  of  other  craft.     It  is  therefore  the 

(p)  See  9iipra,  p.  199,  seq,  (r)  The  Uhter,  1  Mar.  Law  Gaa. 

(q)  The  Lake  St.  Clair  and  The  O.  ».  234;  The  Franconia,  2V.  D.  8. 

Undencriter^  3  ABp.  Mar.  Law  Gas.  {s)  The  Ultter,  I  Mar.  Law  Gaa. 

361.  O.  S.  234. 
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Art.  M. 


Speed  in  nar- 
row channels. 


Special  pre- 
cautiona  re- 
quired at 
launch. 


duty  of  other  vessels,  and  particularly  of  steamdiips,  to 
keep  out  of  her  way.  In  order  to  do  this  they  must  know 
the  set  of  the  tide  and  probable  course  of  the  lighter  (t). 

In  a  river  or  narrow  channel  steamships  must  go  at 
such  a  rate  of  speed  as  will  not  raise  a  swell  to  endanger 
barges  and  other  craft.  In  the  Thames,  and  some  other 
rivers,  there  are  bye-laws  to  this  efiFect.  Whatever  the 
rate  of  speed  required  by  local  bye-laws,  if  a  ship,  though 
not  exceeding  that  rate,  endangers  other  craft,  she  will  be 
held  in  fault  (i/).  But  for  a  vessel  sunk  by  the  swell  of  a 
passing  vessel  to  recover  against  the  other  ship,  it  must  be 
clearly  proved  that  the  sunken  craft  was  not  mismanaged 
or  overladen  (v).  In  the  Suez  Canal  five  and  a  half  knots; 
in  the  Tees  six  miles  an  hour ;  and  in  certain  parts  of  the 
Thames  seven  statute  miles  over  the  ground,  are  the  highest 
rates  of  speed  allowed  by  the  local  rules  {x).  "Where  a 
rate  of  speed  is  specified  by  a  local  rule  of  navigation  or 
Act  of  Parliament,  the  rate  over  the  ground,  as  distin- 
guished from  the  rate  through  the  water,  is  primd  facie 
intended  {y). 

Where  a  vessel  is  being  launched,  the  law  casts  upon 
the  persons  in  charge  of  the  launch  the  obligation  of  con- 
ducting it  with  the  utmost  precaution,  and  of  giving 
such  notice  as  is  reasonable  and  sufficient  to  prevent 
injury  to  passing  vessels.  In  a  recent  case  (2),  although 
notice  of  the  intended  launch  was  posted  up  in  a  con* 
spicuous  place,  fiags  were  flying  on  the  ship  to  be  launched, 
and  two  tugs  with  boats  were  employed  to  warn  passing 
vessels,  a  vessel  that  was  passing  was  not  warned,  and 


{t)  The  Swallow,  3  Asp.  Mar. 
Law  Cas.  371 ;  The  Oicen  TTalliSj 
L.  R.  4  A.  &  E.  175.  For  Ameri- 
can decisions  to  the  same  effect,  see 
Fretz  V.  Mil,  12  How.  466 ;  Pearce 
V.  Paffe,  24  How.  228 ;  Buiterfiald 
V.  Boyd,  4  Blatchf.  356. 

(u)  The  Batavier,  I  Sp.  E.  &  A. 
378  ;  9  Moo.  P.  C.  C.  286  ;  see  The 
Ihtke  of  Cornwall^  1  Pr.  Adm.  Dig. 


135 ;  Smith  v.  Dobson,  3  M.  &  G.  59. 

(r)  Luxford  v.  Large^  5  C.  &  P. 
421.  The  rule  of  equal  division  of 
loss  only  applies  in  case  of  eoUuion^ 
36  &  37  Vict.  o.  66,  s.  25,  snb-s.  9; 
but  see  p.  152,  supra, 

(t)  See  Appendix  for  these  rales. 

(V)   The  AUUrn,  8  P.  D.  6. 

(c)  The  Andalue'tan,  2  P.  D.  231 ; 
see  also  The  Vianna,  Swab.  405. 


rKECAL TICKS  AT  A  LAUNCH.  457 

those  in  charge  of  the  latmoh  were  held  responsible  for  a      Art.  S4. 
ooUision  with  her.  *"  *" 

In  The  Blenheim  (a)  Dr.  Lushington  said  with  regard 
to  the  duty  of  those  in  charge  of  the  launch : — "  Such 
reasonable  notice  of  a  launch  shall  be  given  as  shall  pre- 
vent danger  or  reasonable  chance  of  danger  to  other 
vessels  navigating  in  the  river.  That  is  the  first  great 
principle  and  rule  in  these  cases.  As  all  other  vessels  have 
a  right  to  navigate  in  a  river,  no  person  shall  interfere 
with  that  navigation  without  such  reasonable  notice  of  a 
launch  as  may  prevent 'the  chance  of  an  injury  to  them. 
What  is  reasonable  notice  depends  on  local  circumstances, 
the  breadth  of  the  river,  the  number  of  vessels  passing, 
and  other  circumstances  of  that  kind.  It  must  be  not  a 
mere  general  notice  of  a  launch  on  a  particular  day ;  the 
notice  must  so  specify  the  time  of  the  launch  that  vessels 
navigating  up  an^  down  the  river  may  not  be  damaged  or 
incur  danger." 

In  The  Andalmian  (b)  the  duty  of  those  in  charge  of  a 
launch  was  thus  stated :  ''The  law  throws  upon  those  who 
launch  a  vessel  the  obligation  of  doing  so  with  the  utmost 
precaution,  and  giving  such  a  notice  as  is  reasonable  and 
sufficient  to  prevent  any  injury  happening  from  the 
launch ;  and,  moreover,  the  burden  of  shewing  that  every 
reasonable  precaution  has  been  taken,  and  every  reason- 
able notice  given,  lies  upon  her  and  those  navigating  the 
launch."  This  statement  of  the  law  was  cited  and  acted 
upon  by  Brett,  J.,  in  The  George  Roper  (c).  In  the  same 
case  the  learned  judge  pointed  out  that  "  when  you  send 
a  vessel  of  large  size,  without  engines  and  without  a  helm, 
and  with  only  a  tug  to  manage  her,  off  the  ways  at  a 
speed  of  seven  knots  across  the  fair-way  of  the  river 
Mersey,  the  utmost  precautions  axe  only  reasonable." 
He  held  that  the  people  in  charge  of  the  launch  were  in 

(a)  4  Not.  of  Cas.  393.  gruage  was  used  by  Sip  R.  Philli- 

{b)  2  P.  D.  231.  more  in   The  Glentfarry,  2  P.  D. 

(r)  8  P.  B.  119.    Similar  Ian*      235. 
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Art.  M.  fault  for  not  taking  overj  possible  step  to  assure  them- 
'""'"^^^~'  selTes  that  no  vessel  was  approaching  the  ways  before  the 
launch  was  started.  He  also  expressed  his  opinion  that 
in  the  Mersey  the  tug  or  tugs  attending  a  launch  should 
be  decorated  with  flags  in  the  usual  way  when  a  launch  is 
about  to  take  place  (d). 

In  The  Cachapool  {e)  it  was  held  that  a  vessel  at  anchor 
in  the  way  of  a  launch  was  in  fault  for  a  collision  with  the 
launch.  Notice  had  been  given  her  at  six  o'clock  of  the 
intended  launch,  which  took  place  at  half -past  ten ;  and 
shortly  before  that  hour  a  tug  had  been  sent  by  those  in 
charge  of  the  launch  to  endeavour  to  get  the  ship  at  anchor 
to  allow  the  tug  to  tow  her  out  of  the  way. 

In  T}ie  Okngarnj  (/)  it  was  held  that  all  proper  pre- 
cautions were  taken,  and  that  the  vessel  under  way  (a  tug 
with  barges  in  tow)  was  solely  in  fault  for  steaming  across 
the  path  of  The  Glengarry  at  the  moment  she  was  being 
started. 

Even  after  proper  notice  of  a  launch  has  been  given  it 
must  not  take  place  so  long  as  other  vessels  are  in  the 
way.  If  it  is  customary  for  the  harbour-master  to  super- 
intend or  be  present,  it  should  not  take  place  in  his 
absence  (^). 
Small  oraft  There  is  no  rule  in  law  requiring  small  vessels  to  keep 

not  roqmred  q^^  Qf  the  way  of  larger  ones,  though  it  may  be  much 
keep  out  of  easier  for  them  to  do  so  than  for  the  larger  ship  to  take 
heavy*5iipB  *^®  ®*^P®  required  by  the  Regulations.  A  large  ship 
going  at  a  slow  speed  in  a  narrow  channel  may  be  unable 
to  alter  her  course  rapidly,  but,  so  far  as  she  can  do  so, 
she  must  comply  with  the  Regulations.  In  such  a  case  it 
will  be  the  duty  of  the  smaller  vessel  to  take  such  precau- 
tions as  are  rendered  necessary  by  the  comparatively  help- 
less condition  of  the  larger  ship  (h). 

(d)  See  also   The  Georg$  Boper^  Law  Cas.  O.  S.  166. 
8P.  D.  119,  onthiapoint.  (A)  See    The   La  Fhta,    Swab. 

{e)  7  P.  B.  217.  Adm.  220 ;  onapp.,  ibid,  298 ;  and 

(/)  2  P.  D.  236.  see   The  Arthur  Gordon   and   The 

Iff)  The   United  States,    2   Mar.  Independence,  Lush.  270. 
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roles. 


Reservation  of  Rukafor  Harbours  and  Inland  Navigation. 

Article  25. 

Nothing  in  these  rules  shall  interfere  trith  the  operation  of      Art.  85. 
a  special  rule^  duly  made  by  local  authority^  relative  to  the  »,^ 
navigation  of  any  harbour^  river^  or  inland  navigation,  not  affected 

hj  the  general 

This  Article  is  identical  with  Art.  25  of  the  Begulations 
of  1880.  The  Kegulations  of  1863  contain  no  correspond- 
ing Article.  It  does  not  appear  to  make  anj  alteration  in 
the  law  as  regards  waters  within  the  Queen's  dominions  to 
which  the  Merchant  Shipping  Acts  apply,  the  effect  of 
local  rules  in  such  waters  being  saved  by  25  &  26  Vict. 
0.  63,  s.  31. 

Local  rules  have  not,  in  all  cases,  been  recognised  by  the 
Courts  as  of  equally  binding  effect  with  the  general  Begu- 
lations ;  but  there  is  no  doubt  that  an  infringement  of  a 
local  rule  which  is  applicable  to  the  case  will,  unless 
excused  by  special  circumstances,  be  held  to  be  negligence 
contributing  to  a  collision  (i).  A  bye-law  made  under 
a  local  Act  required  ships  coming  into  the  Tyne  to  keep 
on  the  north  side  of  the  river.  The  Raithwaite  Hally 
coming  in  from  the  sea  in  a  thick  fog,  was  in  collision, 
on  the  south  side  of  the  river,  with  a  vessel  bound  out. 
In  the  absence  of  proof  of  negligence  on  the  part  of  the 
latter,  The  Raithwaite  Hall  was  held  to  be  in  fault  for  the 
collision  (A).  In  this  case  Sir  E.  Phillimore  said,  with 
regard  to  the  effect  of  local  rules :  "  There  should,  how- 
ever, be  no  misunderstanding  as  to  the  effect  of  these  and 
similar  bye-laws  governing  the  navigation  of  a  river. 
It  cannot  be  held  that,  because  they  or  any  of  them  are 
disobeyed,  the  vessel  disobeying  them  is  therefore  to  be 
held  to  blame.     They  are  only  evidence  of  what  it  is  the 

(i)  See   The  Margaret,   9  P.   D.  (*)  The  Raithwaite  Hall,  2  Asp. 

47;  9  Ap.  Ca.  878.  Mar.  Law  Caa.  210. 
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Art.  35. 


Effect  of 
local  rules 
in  foreign 
waters. 


Local  roles. 
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dutj  of  a  yessel  to  do  under  the  circumBtances  named  in 
the  particular  bye-law.  As  such  evidence,  however,  they 
are  an  important  element  in  every  case  that  comes  within 
their  provisions;  and  if  it  should  appear  that  by  the 
breach  of  one  of  them  a  ship  has  occasioned  or  contributed 
to  a  collision,  the  existence  of  such  a  bye-law  would  afford 
the  very  strongest  reason  for  holding  that  a  ship  had 
been  guilty  of  a  breach  of  duty  and  was  to  blame  for  the 
collision  "  (/). 

An  infringement  of  a  local  rule  made  under  25  &  26 
Vict.  c.  63,  s.  32,  or  by  or  under  an  Act  which  incor- 
porates 35  &  36  Vict.  c.  85,  s.  17,  will  cause  the  ship  to 
be  held  in  fault  without  reference  to  the  question  of  actual 
negligence.     See  suprUy  pp.  41,  56. 

The  words  of  Article  25  are  very  wide,  and  appear  to 
negative  the  operation  of  the  general  Regulations  in  all 
waters  at  home  or  abroad  where  they  conflict  with  rules 
"  duly  made  by  local  authority."  But  it  seems  to  have 
been  held  that  local  rules  as  to  ships'  lights  in  foreign 
waters  were  not  binding  on  British  ships  (m). 

Local  rules  are  in  force  in  the  Thames,  the  Mersey,  the 
Clyde,  the  Humber,  the  Tees,  the  Tyne,  and  at  Belfast, 
Dublin,  and  Cork.  In  the  case  of  the  Thames  and  some 
other  waters  the  local  rules  are  nearly  identical  with  the 
general  Begulations.  The  rules  will  be  found  in  the 
Appendix,  infra. 

It  was  recently  held  by  a  Scotch  Court  that  in  the 
river  Clyde,  where  local  rules  of  navigation  are  in  force, 
the  general    Begulations   nevertheless   applied;    and    a 


(l)  As  to  the  obligation  to  obey 
local  rules,  the  recognition  of  them 
by  an  Admiralty  Court,  and  proof 

01  them,   nee   The  Henry  Morton, 

2  Asp.  Mar.  Law  Cas.  466;  The 
Iron  Luke,  Holt,  227  ;  The  Peerlesn, 
Lush.  30;  13  Moo.  P.  C.  C.  484  ; 
'The  Smyrna,  2  Mar.  Law  Cas.  O.  S. 
93.    As  to  the  effect  of  a  breach 


of  a  local  statutory  rule  or  dutv, 
see  The  United  Service,  8  P.  D.  66; 
Atkinson  v.  Newcastle  and  Oatcehead 
Waterworks  Co.,  2  Ex.  D.  441. 

(iw)  The  William  Butt,  cited  in 
Lowndes  on  Collision,    187 ;    7^« 
Michelimo  and   The  Dacca,  P.   C 
May,  1877. 
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steamship  that  had  infringed  the  general  Beguliations  was      Art.  90. 
held  in  fault  («). 

Vessels  navigating  the  sea  ohannels  at  the  mouth  of  the 
Mersey  are  required  to  keep  on  the  starboard  side  of  the 
channel;  and  vessels  at  anchor  in  those  channels  are 
required  to  exhibit  a  second  riding  light  at  the  mizen- 
peak  (k). 

By  25  &  26  Vict.  c.  63,  s.  32,  her  Majesty  has  power  to 
make  regulations  for  rivers  and  inland  waters  where  they 
cannot  be  made  under  any  local  Act.  Under  this  power 
rules  have  been  made  for  the  Mersey  (/)  and  for  some  of 
the  Lancashire  inland  navigations  (m). 

By  10  &  11  Vict.  c.  27,  dock  and  harbour  authorities 
have  power  to  make  such  regulations ;  and  by  28  &  29 
Vict.  c.  126,  in  dockyard  ports  the  Queen's  harbour-master 
has  a  similar  power.  Under  the  last-mentioned  Act 
Begulations  have  been  made  for  Queenstown,  Deptford, 
Charlton  and  Sheemess,  Woolwich,  Portsmouth,  Plymouth, 
Pembroke,  and  Portland  (w). 

There  are  special  rules  for  the  navigation  of  the 
Danube  (o),  and  for  the  Suez  Canal  (p). 

There  are  in  force  in  the  Bosphorus  rules  relating  to 
the  navigation  of  steamships.  These  rules  are  issued  in 
the  Turkish  language,  and  it  is  not  clear  that  they  are 
intended  to  apply  to  any  but  Turkish  ships.  One  of  them 
requires  steamships  in  the  Bosphorus  to  navigate  in  mid- 
channel. 

Difficulties  arise  in  some  cases  where  the  local  rules  are  l^ocal  rules 
not  consistent  with  the  general  Begulations ;  but  it  appears  ^ith  the  ^ 


(t)  Little  T.  Bums,  The  Owl  and 
The  Ariadne,  9  Sees.  Ca.  4th  Ser.  118. 

(k)  37  &  38  Yiot.  c.  52.  See 
Appendix. 

(/)  See  Order  in  Gonnoil  of  27th 
June,  1866. 

(m)  See  two  Orders  in  Coimcil 
of  18th  May,  1870. 

(n)  See  Orders  in  Council  of  29th 
Feb.  1868,  and  29th  June,  1878. 


(o)  See  Pari.  Pap.,  No.  29,  of 
1878  (Turkey) ;  Order  in  Council, 
6th  April,  1866|  as  to  former  rules 
for  the  Danube,  see  The  Smyrnay 
2  Mar.  Law  Cas.  O.  S.  93 ;  Orders 
in  Council  of  6th  January,  1862; 
21st  March,  1863. 

(p)  The  substance  of  these  rules 
will  be  found  in  the  Appendix 
below. 
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Art.  S5.  that  in  the  waters  in  which  they  are  in  force  the  local 
genBTtlBje-^  ^ules  must  be  obeyed  without  regard  to  the  general  Begu- 
golationa.  lations,  if  the  latter  conflict  with  them.  At  a  time  when 
there  was  no  bye-law  in  force  in  the  Thames  requiring 
sailing  ships  to  carry  lights,  a  Trinity  sailing  ballast  lighter 
was  run  down  in  the  river  when  carrying  no  lights.  It 
was  held  that,  not  being  a  sea-going  vessel,  she  was  not 
required  by  the  general  [Regulations  to  carry  lights,  and 
that  she  was  not  required  to  carry  them  under  the  local 
rules,  there  being  no  rule  on  the  subject  (q).  Sir  B.  Phil- 
limore  expressed  an  opinion  that  the  power  of  the  local 
authority  (the  Thames  Conservators)  did  not  enable  them 
to  make  bye-laws  for  sea-going  ships,  and  their  powers 
applied  to  river  craft  only.  It  seems,  however,  that  the 
existing  Thames  bye-laws  are  binding  on  all  ships  in  the 
Thames. 

It  appears  that  where  the  local  rules  do  not  conflict  with 
the  general  rules,  the  latter  are  supplementary  to  the  local 
rules.  Local  rules,  though  not  made  by  any  competent 
authority,  may,  by  long  usage  and  well-recognised  practice, 
acquire  almost  the  force  of  law.  The  obligation  to  obey 
such  a  custom  of  the  river  was  upheld  by  the  Privy  Council 
in  The  Fyenoord.  That  case  was  decided  under  sect.  297 
of  17  &  18  Vict.  c.  104,  by  which  it  was  enacted,  in 
effect,  that  vessels  going  up  the  Thames  should  keep  on 
the  north  or  starboard  side.  TJie  Fyenoord^  a  foreign  ship, 
was  navigating  on  the  south  side,  and  came  into  collision 
with  a  vessel  bound  down.  It  was  held  that,  even  if  the 
statute  was  not  binding  on  foreign  ships,  a  custom  had 
emanated  from  the  statute  that  ships  should  navigate  in 
accordance  with  it,  and  that  The  Fyenoord  was  to  blame  for 
transgressing  the  custom  (r). 

te)  The  C.  S,  ButUr^  L.  R.  4  A.  (r)  The  Fyenmd,  Swab.   Adm. 

&  £.  238.   In  America  there  are  in  374  ;  see  alfio,  as  to  local  custom, 

force  special  rules  as  to  steamships'  The    Smyrna,    2  Mar.   Law  Cas. 

ligfhts,  some  of  which  appear  to  be  O.  S.  93  ;  2  Moo.  P.  C.  C.  N.  S. 

inconsistent  with  the  Begulations.  447. 
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The  question  may  arise  whether  in  rivers,  suoh  as  the      Art.  90. 

Thames,  where  there  are  in  force  local  rules  which  contain  — ^-"^^ 
■ 

no  '' starboard  side"  or  corresponding  rule,  vessels  are 
required  by  Art.  21  of  the  general  Eegulationsto  navigate 
on  the  starboard  side.  There  is  no  doubt  that  the  intention 
of  those  who  framed  the  Thames  Eules  was  that  vessels 
should  be  free  to  navigate  on  either  side  of  the  river,  and 
it  would  probably  be  held  that  such  is  the  law ;  but  the 
question  is  not  free  from  doubt  («). 

Special  Lights  for  Squadrons  and  Convoys, 

Article  26. 

Nothing  in  these  rules  shall  inter/ere  with  the  operation  of      Art.  86. 
any  special  rules  niade  by  tJie  Government  of  any  nation  Special  lighte 
with  respect  to  additional  station  and  signal  lights  for  two  or  *or  aquadions 
more  ships  of  tear ^  or  for  ships  sailing  under  convoy. 

This  Article  corresponds  with  Art.  26  of  the  Begulations 
of  1880.  The  Eegulations  of  1863  contained  no  similar 
proviso.  Her  Majesty's  ships  are  not  bound  by  the 
Regulations  issued  under  the  powers  of  the  Merchant 
Shipping  Acts  (^) ;  but  Eegulations  exactly  in  accordance 
with  them  being  issued  by  the  Lc^rds  of  the  Admiralty, 
the  question  of  negligence  in  case  of  a  collision  between 
two  of  her  Majesty's  ships,  or  between  one  of  them  and  a 
merchant  ship,  is  substantially  the  same  as  in  the  case  of 
a  collision  between  merchant  ships  (e/). 

In  the  case  of  a  collision  between  a  foreign  man-of-war 
or  public  ship  and  a  merchant  vessel,  the  foreign  vessel,  if 
she  submits  to  the  jurisdiction  of  the  courts  of  this  country, 
would  be  bound  by  the  Eegulations  {x). 

(8)  See  above,  p.  407.  of  1879. 

{t)  See  17  &  IS  Vict.  o.  104,  s.  4.  [x)  See   The  Lord  Byron,  oited 

(»)  H.M.S.  Topau,  2  Mar.  Law  Mande  and  Pollock  on  Shipping, 

Caa.  O.  8.    38 ;    H.M.S.   Supply,  4th  ed.  607,  note  (*) ;    The  New- 

ibid.  262.   And  see  Art.  1001  of  the  battle,  33  W.  R.  318. 

Qneen*8  RegulationB  for  the  Navy, 
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Article  27. 
Art.  87.  When  a  ship  is  in  diatress^  and  requires  assistatice  frofn 


other  ships  J  or  from  theshore^  the  following  shall  be  the  signals 
Mfirn»l«»  to  be  used  or  displayed  by  her^  either  together  or  separately^ 

that  is  to  say : — 
In  the  daytime — 

1.  A  gun  fired  at  intervals  of  about  a  minute; 

2.  The  International  Code  signal  of  distress  indicated  by 

N.  C. ; 

3.  The  distant  signal^  consisting  of  a  square  fiag^  having 

eit/ier  above  or  below  it  a  ball^  or  anything  resembling 
a  ball. 
At  night — 

1.  A  gun  fired  at  intervals  of  about  a  minute  ; 

2.  Flames  on  t/ie  ship  {as  from  a  bunting  tar  barrel^  oil 

barrel^  ^c) ; 

3.  Rockets  or  shells^  throicing  stars  of  any  colour  or  de^ 

scriptiony  fired  one  at  a  titnCy  at  short  intervals. 

This  Article  relates  (y)  to  British,  French,  Italian, 
Greek,  and  Portuguese  ships  and  boats  only.  The  Regu- 
lations of  1880  contain  no  corresponding  Article. 

The  Article  appears  to  have  been  inserted  in  the  Regu- 
lations by  mistake.  Her  Majesty  has  no  power  under  the 
Acts  recited  in  the  Order  in  Council  of  the  11th  August, 
1884,  to  make  regulations  for  vessels  in  distress  requiring 
assistance.  The  signals  specified  in  Art.  27  are,  however, 
authorised  by  36  &  37  Vict.  c.  86,  s.  18,  as  regards  British 
ships,  and  all  ships  within  British  jurisdiction. 

(y)  At  the  preBont  date  (Mardh,  1885). 
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LEGISLATION  AS   TO   THE  RULE  OF  THE  ROAD 
PREVIOUS  TO  25  &  26  VICT.  0.  -63  (1862). 

The  London  Tbinity  Hottse  Rule  of  30th  Octobeb,  1840 

{mperseded). 

Whereas  the  recognised  rule  for  sailing  vessels  is  that 
those  having  the  wind  fair  shall  give  way  to  those  on  a  wind ; 
that  when  both  are  going  by  the  wind  the  vessel  on  the  star- 
board tack  shall  keep  her  wind,  and  the  one  on  the  larboard 
tack  bear  up,  thereby  passing  each  other  on  the  larboard 
hand ;  that  when  both  vessels  have  the  wind  large  or  abeam 
and  meet,  they  shall  pass  each  other  in  the  same  way  on  the 
larboard  hand;  to  effect  which  two  last-mentioned  objects, 
the  helm  must  be  put  to  port ;  and  as  steam  vessels  may  be 
considered  in  the  light  of  vessels  navigating  with  a  fair  wind, 
and  should  give  way  to  sailing  vessels  on  a  wind  on  either 
side,  it  becomes  oidy  necessary  to  provide  a  rule  for  their 
observance  when  meeting  other  steamers  or  sailing  vessels 
going  large;  when  steam  vessels  on  different  courses  must 
imavoidably  or  necessarily  cross  so  near  that  by  continidng 
their  respective  courses  there  would  be  a  risk  of  coming  in 
collision,  each  vessel  shall  put  her  helm  to  port  so  as  always  to 
pass  on  the  larboard  side  of  each  other.  {See  1  W.  Rob.  488.) 


9  &  10  Vict.  c.  100,  s.  9  (repealed). 

Every  steam  vessel,  when  meeting  or  passing  any  other 
steam  vessel,  shall  pass  as  far  as  may  be  safe  on  the  port  side 
of  such  other  vessel,  and  every  steam  vessel  navigating  any 
river  or  narrow  channel  shall  keep,  as  far  as  practicable,  to 
that  side  of  the  fairway  or  mid-channel  of  such  river  or 
channel  which  lies  on  the  starboard  side  of  such  vessel,  due 
regard  being  had  to  the  tide,  and  to  the  position  of  each  vessel 
in  such  tide;  and  the  master  or  other  person  having  the  charge 
of  any  such  steam  vessel  and  neglecting  to  observe  these 
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BegtdatioiiS;  or  either  of  them,  shall  for  each  and  OTeiy 
instance  of  neglect  forfeit  and  pay  a  sum  n^fi  exceeding  fifty 
pounds. 


14  &  15  Vict.  c.  79,  s.  27  {repealeX). 

WhenoTer  any  vessel  proceeding  in  one  direction  meets  a 
vessel  proceeding  in  another  direction,  and  the  master  or 
other  person  haying  charge  of  either  such  vessel  perceives 
that  if  both  vessels  continue  their  respective  courses  they  will 
pass  so  near  as  to  involve  any  risk  of  a  collision,  he  shall  put 
the  helm  of  his  vessel  to  port,  so  as  to  pass  on  the  port  side 
of  the  other  vessel,  due  regard  being  had  to  the  tide  and  to 
the  position  of  each  vessel  with  the  respect  to  the  dangers 
of  the  channel,  and,  as  regards  sailing  vessels,  to  the  keeping 
of  each  vessel  under  command ;  and  the  master  of  any  steam 
vessel  navigating  any  river  or  narrow  channel  shall  keep  as 
far  as  is  practicable  to  that  side  of  the  fairway  or  mid- 
channel  thereof  which  lies  on  the  starboard  side  of  such 
vessel ;  and  if  the  master  or  other  person  having  charge  of 
any  steam  vessel  neglect  to  observe  these  Begulations  or 
eiuier  of  them,  ho  shall  for  every  such  ofPence  be  liable  to  a 
penalty  not  exceeding  fifty  pounds. 


17  &  18  Vict.  c.  104,  ss.  296,  297  {repealed). 

§  296.  Whenever  any  ship,  whether  a  steam  or  sailing  ship 
proceeding  in  one  direction,  meets  another  ship,  whether  a 
steam  or  sailing  ship,  proceeding  in  another  direction,  so  that 
if  both  ships  were  to  continue  their  respective  courses  they 
would  pass  so  near  as  to  involve  any  risk  of  a  collision,  the 
helms  of  both  ships  shall  be  put  to  port  so  as  to  pass  on  the 
port  side  of  each  other,  and  this  rule  shall  be  obeyed  by  all 
steamships  and  by  all  sailiug  ships,  whether  on  the  port  or 
starboard  tack,  and  whether  close-hauled  or  not,  unless  the 
circumstances  of  the  case  are  such  as  to  render  a  departure 
from  the  rule  necessary  in  order  to  avoid  immediate  danger, 
and  subject  also  to  proviso  that  due  regard  shall  be  had  to 
the  dangers  of  navigation,  and,  as  regards  sailing  ships  on 
the  starboard  tack  close-hauled,  to  the  keeping  of  uiips  under 
coimnand. 

§  297.  Every  steamship  when  navigating  any  narrow  chan- 
nel shall,  whenever  it  is  safe  and  practicable,  keep  to  that 
side  of  the  fairway  or  mid-channel  which  lies  on  the  starboard 
side  of  such  steamship. 
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25  &  26  YiCT.  c.  63,  as.  25—32,  akd  bs.  57,  58,  60. 

§  25.  On  and  after  the  Ist  day  of  June,  1863,  or  such  later  Enactment  of 
day  as  may  be  fixed  for  the  purpose  by  Order  in  Council,  B«grulationfl 
the  Begulations  contained  in  the  Table  marked  (0)  in  the  ~''^"fo^. 
schedule  hereto  shall  come  into  operation  and  be  of  the  same  glgnalB,  ^d 
force  as  if  they  were  enacted  in  the  body  of  this  Act ;  but  her  ssSling  rnlea 
Majesty  may  from,  time  to  time,  on  the  joint  recommendation  of  i"^  Sohednle, 
the  Admiralty  and  the  Board  of  Trade,  by  Order  in  Council,  ^*^^  (^' 
annul  or  modify  any  of  the  said  Begulations,  or  make  new 
Begulations  in  addition  thereto  or  in  substitution  therefor; 
and  any  alterations  in  or  additions  to  such  Eeg^ations  made 
in  manner  aforesaid  shall  be  of  the  same  force  as  the  Begula- 
tions.  in  the  said  schedule. 

§  26.  The  Board  of  Trade  shall  cause  the  said  Begfulations,  Begolations 
and  any  alterations  therein  or  additions  thereto  hereafter  to  *^  ^  *_  , 
be  made  to  be  printed,  and  shall  furnish  a  copy  thereof  to  any  P^^^^™®^- 
owner  or  master  of  a  ship  who  applies  for  the  same ;  and 
production  of  the  Gazette  in  which  any  Order  in  Council 
containing  such  Eegulations,  or  any  alterations  therein,  or 
additions  thereto  is  published,  or  of  a  copy  of  such  Begula- 
tions,  alterations,  or  additions  signed,  or  purporting  to  be 
signed  by  one  of  the  Secretaries  or  Assistant-Secretaries  of 
the  Board  of  Trade,  or  sealed,  or  purporting  to  be  sealed  with 
the  seal  of  the  Board  of  Trade,  shall  be  sufficient  evidence  of 
the  due  making  and  purport  of  such  Begulations,  alterations, 
or  additions. 

§  27.  All  owners  and  masters  of  ships  shall  be  bound  to  Owners  and 
take  notice  of  all  such  regulations  as  aforesaid,  and  shall,  so  masters  bound 
long  as  the  same  continue  in  force,  be  bound  to  obey  them,  ^  ^^^  them, 
and  to  carry  and  exhibit  no  other  lights,  and  to  use  no  other 
fog  signals  than  such  as  are  required  by  the  said  Eegulations; 
and  in  case  of  wilful  default  the  master  or  the  owner  of  the 
ship,  if  it  appear  that  he  was  in  such  fault,  shall,  for  each 
occasion  upon  which  such    Begfulations    are    infringed  be 
deemed  to  be  guilty  of  a  misdemeanour. 

§  28.  In  case  any  damage  to  person  or  property  arises  from  Breaches  of 
the  non-observance  by  any  ship  of  any  Begulation  made  by  R^grnlations 
or  in  pursuance  of  this  Act,  such  damage  diall  be  deemed  to  !jiS3*^Lfimit 
have  been  occasioned  by  the  wilful  default  of  the  person  in  ^f  person  in 
charge  of  the  deck  of  such  ship  at  the  time,  unless  it  is  shown  charge, 
to  the  satisfaction  of  the  Court  that  the  circumstances  of  the 
case  made  a  departure  from  the  Begulations  necessary. 

§  29.  If  in  any  case  of  collision  it  appears  to  the  Court  before  If  eoUitum 
which  the  case  is  tried ^  that  such  collision  was  occasioned  by  the  T'^'^^^t 
non-observance  of  any  Regulation  made  by  or  in  pursuance  of  ^^fU(J^^  . 
this  Act  J  the  ship  by  which  such  Regulation  has  been  infringed  gf,ip  to  be   * 
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tfi 


ftmU. 


Inspootion  f or 

enfoicinff 

SiMxJatioiiB. 


Bolee  for 
harbours 
under  looal 
Acts  to  oon- 
tinne  in  force. 


In  harbours 
andriyers 
where  no  snoh 
rules  exist 
they  may  be 
made. 


shall  he  deemed  to  he  in  faulty  unless  it  is  shown  to  the  satisfac- 
tion  of  the  Court,  that  the  circumstances  of  the  case  made  a 
departure  from  the  Regulation  necessary.  (Bepealed  36  &  37 
Yict.  c.  85y  s.  33;  the  same  Act  containing  (s.  17)  a  corre- 
sponding proviflo.    See  infra,  p.  489.) 

§  30.  Tne  following  steps  may  be  taken  to  enforce  compli- 
ance with,  the  said  Beg^ulations ;  that  is  to  say, 

(1.)  The  suryeyors  appointed  under  the  third  part  of  the 
Principal  Act  (a),  or  sucn  other  persons  as  the  Board  of  Trade 
may  appoint  for  the  purpose,  may  inspect  any  ships  for  the 
purpose  of  seeing  that  such  sliips  are  properly  proyided  with 
JUghts  and  with  me  means  of  making  fog  signals  in  pursuance 
of  the  said  Beg^ulations,  and  shall  for  that  purpose  have  the 
powers  given  to  inspectors  by  the  14th  section  of  the  Principal 
Act. 

(2.)  If  any  such  surveyor  or  person  finds  that  any  ship  is 
not  so  provided  he  shall  give  to  the  master  or  owner  notice  in 
writing,  pointing  out  the  deficiency,  and  also  what  is,  in  his 
opinion,  requisite  in  order  to  remedy  the  same. 

(3.)  Evenr  notice  so  given  shall  be  communicated  in  such 
manner  as  the  Board  of  Trade  may  direct  to  the  collector  or 
collectors  oi  customs  at  any  port  or  ports  from  which  such 
ship  may  seek  to  clear,  or  at  which  her  transire  is  to  be 
obtained ;  and  no  collector  to  whom  such  communication  is 
made  shall  clear  such  ship  outwards,  or  grant  her  a  transire^ 
or  allow  her  to  proceed  to  sea  without  a  certificate  under  the 
hand  of  one  of  the  said  surveyors,  or  other  persons  appointed 
by  the  Board  of  Trade  as  aforesaid,  to  the  effect  that  the 
said  ship  is  properly  provided  with  lights,  and  with  the 
means  of  making  fog  signals  in  pursuance  of  the  said  Regu- 
lations {h\ 

§  81.  Any  rules  concerning  the  lights  or  signals  to  be  carried 
by  vessels  navi^ting  the  waters  of  any  harbour,  river,  or 
other  inland  navigation,  or  concerning  the  steps  for  avoiding 
collision  to  be  taken  by  such  vessels,  which  have  been  or  are 
hereafter  made  by  or  under  the  authority  of  any  Local  Act 
shall  continue  and  be  of  fuU  force  and  efiPect,  notwithstanding 
anything  in  this  Act  or  in  the  Schedule  thereto  contained. 

3  32.  In  case  of  any  harbour,  river,  or  other  inland  navi- 

Siuon,  for  which  such  Acts  are  not  and  cannot  be  made  under 
e  authority  of  any  Local  Act,  it  shall  be  lawful  for  Her 
Majesty  in  CouncLL,  upon  application  from  the  harbour,  trust, 
or  body  corporate,  if  any,  owning  or  ezerdsing  jurisdictioii 


(a)  17  k  18  "^ct.  0.  104. 
\b)  The  M.  S.  Act,  1876  (39  &  40 
Vict.  0.  80),  8.  14,  giTse  an  appeal 


to  a  Court  of  Surrey  against  a  sor- 
veyor's  refusal  of  a  oertifioate. 
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Upon  the  waters  of  such  harbour,  liyer,  or  inland  navigation, 
or,  if  there  is  no  such  harbour,  trust,  or  body  corporate,  upon 
application  from  persons  interested  in  the  navigation  of  such 
waters,  to  malse  rules  concerning  the  lights  or  signals  to  be 
carried,  and  concerning  the  steps  for  avoiding  colhsion  to  be 
taken  by  vessels  navigating  such  waters,  and  such  Kules 
when  so  made  shall,  so  far  as  regards  vessels  navigating^  such 
waters,  have  the  same  efPect  as  if  they  were  Begufations 
contained  in  Table  (C)  in  the  Schedule  to  this  Act,  notwith- 
standing anything  in  this  Act  or  in  the  Schedule  thereto 
contained. 

§  33.  In  every  case  of  collision  between  two  ships  it  shall  he  In  ease  of  eoU 
the  duty  of  the  person  %n  charge  of  each  ship,  if  and  so  far  as  he  ^^^im  one  ship 
can  do  so  without  danger  to  his  own  ship  and  crew,  to  render  to  '^  ^'*'*'^  ^^* 
the  other  ship,  her  master,  crew,  and  passengers  {if  any)  such 
assistance  as  may  be  practicable,  and  as  may  be  necessary  in  order 
to  save  them  from  any  danger  caused  by  the  collision. 

In  case  he  fails  so  to  do,  and  no  reasonable  excuse  for  such 
failure  is  shown,  the  collision  shall,  in  absence  of  proof  to  the 
contrary,  be  deemed  to  have  been  caused  by  his  wrongful  act^ 
neglect,  or  default ;  and  such  failure  shall  also,  if  proved  upon 
any  investigation  held  under  the  third  or  eighth  part  of  the 
Principal  Act,  be  deemed  to  be  an  act  of  misconduct  or  a  default 
for  which  his  certificate  {if  any)  may  be  cancelled  or  suspended, 
(Bepealed  by  36  &  37  Yict.  c.  85,  s.  33.  The  same  Act  con- 
tains (s.  16)  a  similar  provision  ;  see  infra,  p.  488.) 
♦  ♦  ♦  ♦  « 

§  67.  Whenever  foreign  ships  are  within  British  jurisdic-  Foreign  ahipe 
tion,  the  Begulations  for  preventing  collision  contained  in  in  British 
Table  (C)  in  the  Schedule  to  this  Act,  or  such  other  Eegula-  i^M^ction  to 
tions  for  preventing  collision  as  are  for  the  time  being  in  ^^atioJa* 
force  under  this  Act,  and  all  provisions  of  this  Act  relating  ^  iS)le  (0) 
to  such  Begulations,  or  otherwise  relating  to  collisions,  shafi  in  Schediue. 
apply  to  such  foreign  ships ;  and  in  any  cases  arising  in  any 
British  Court  of  Justice  concerning  matters  happening  within 
British  jurisdiction,  foreign  ships  shall,  so  far  as  regards  such 
Beg^ulations  and  provisions,  be  treated  as  if  they  were  British 
ships. 

§  68.  Whenever  it  is  made  to  appear  to  Her  Majesty  that  Begulations 
the  Government  of  any  foreign  country  is  willing  that  the  '^^^^ , 
Begulations  for  preventing  collision  contained  in  Table  (C)  \^^  ^  * 
in  the  Schedule  to  this  Act,  or  such  other  Begulations  for  ooun^,  may 
preventing  collision  as  are  for  the  time  being  in  force  under  be  applied  to 
this  Act,  or  any  of  the  said  Begulations,  or  any  provisions  of  its  shipa  on 
this  Act  relating  to  collisions,  should  apply  to  the  ships  of  ^^  ^^^  ^^^' 
such  country  when  beyond  the  limits  of  British  jurisdiction. 
Her  Majesty  may,  by  Order  in  Council,  direct  that  such 


470 


AVPENDIX« 


81ii^  of 
foToign 
oountries 
adopting  the 
rules  for 
measurement 
of  tonnage 
need  not  be 
re-measured 
in  this 
countiy. 


Beffolations,  and  all  proviBions  of  fhis  Act  whicli  relate  to 

such.  BegulationB,  and  all  suob.  other  proTisioiiB  aa  aforeaaid, 

shall  apply  to  the  ships  of  the  said  foreign  country,  whether 

within  Jpritish  jurisdiction  or  not. 

«  «  «  «  « 

§  00.  Wheneyer  it  is  made  to  appear  to  Her  Majesty  that 
the  rules  concerning  the  measurement  of  tonnage  of  merchant 
ships  for  the  time  being  in  force  imder  the  principal  Act  (c) 
have  been  adopted  by  the  Government  of  any  foreign  country, 
and  are  in  force  in  that  countiy,  it  shall  be  lawful  for  Her 
Majesty,  by  Order  in  Council,  to  direct  that  the  ships  of  such 
foreign  coimtry  shall  be  deemed  to  be  of  the  tonnage  denoted 
in  their  certificates  of  registry  or  other  national  papers ;  and 
thereupon  it  shall  no  longer  be  necessary  for  such  ships  to  be 
remeasured  in  any  port  or  place  in  Her  Majesty's  dominions, 
but  such  ships  shall  be  deemed  to  be  of  the  tonnage  denoted 
in  the  certihcates  of  registry  or  other  papers,  in  the  same 
manner,  to  the  same  extent,  and  for  the  same  purposes  in,  to, 
and  for  which  the  tonnage  denoted  in  the  certificates  of 
registry  of  British  ships  is  deemed  to  be  the  tonnage  of  such 
ships. 


The  Schedule  referred  to  in  this  Act — ^Table  (C) : — 

(The  Begulations  contained  in  this  Schedule,  which,  with  the  exception 
of  Bome  verbal  errors,  were  identical  with  those  of  January,  1863,  were 
repealed  by  an  Order  in  Council  of  the  9th  January,  1863,  and  by  tiie 
Bame  Order  in  Council  tho  following  Beg^ations  were  enacted  in  thdr 
place.  The  Regulations  of  1863  remain^  in  force  until  the  1st  of  S^- 
tember,  1880,  on  which  day  the  Regulations  enacted  by  Order  in  Council 
of  the  14th  of  August,  1879,  came  into  force.  By  the  same  Order  the 
Regfulations  of  1863  are  repealed  as  from  that  day.  The  Regulations  of 
1884  came  iato  force  on  the  first  of  September,  1884  (as  to  British  ships), 
and  those  of  1880  were  repealed  es  from  that  date:  see  Orders  in  Council^ 
11th  August,  1884,  London  Oazette,  19th  and  22nd  August,  1884.  As 
to  foreign  ships,  see  tuproj  p.  298.) 


(<?)  17  &  18  Vict.  0.  104. 


THE  REGULATIONS  OF  1884  AND  OF  1863. 
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THE  EEGTTLATIONS  OP  1884  AND  OP  1863. 


For  conyenience  of  reference,  the  EegnlationB  of  1884  and 
those  of  1863  are  here  set  out  in  parallel  columns ;  the  former 
in  the  left  hand  column,  the  latter  (repealed)  in  the  right 
hand  column.  _^ 


"RogQlaiioDB  (of  1884}  for  Freyent* 
mg  Collisioni  at  Sea. 


Art.  1.  In  the  following 
rules  every  steamship  which 
is  under  sail  and  not  under 
steam  is  to  be  considered  a 
sailing  ship ;  and  every  steam- 
ship whicn  is  under  steam, 
whether  under  sail  or  not,  is 
to  be  considered  a  ship  under 
steam. 

Bules  concerning  Lights, 

Art.  2.  The  lights  men- 
tioned in  the  following  articles, 
numbered  3,  4,  5,  6,  7,  8,  9, 
10  and  11,  and  no  others,  shall 
be  carried  in  all  weathers, 
from  sunset  to  sunrise. 

Art.  3.  A  sea- going  steam- 
ship when  under  way  shall 
carry— 

(a.)  On,  or  in  front  of,  the 
foremast,  at  a  height  above 
the  hull  of  not  loss  than  20 
feet,  and  if  the  breadth  of 
the  ship  exceeds  20  feet  then 
at  a  height  above  the  hull  not 
less  than  such  breadth,  a 
bright  white  light,  so  con- 
structed as  to  show  an  uniform 
and  unbroken  light  over  an 
nrc  of  the  horizon  of  20  points 


Regulationt  (o/1863,  repealed)  for 
Freveniing  Collisions  at  Sea, 

OORTKNTS. 

[The  headings  of  the  several  Articles 
are  here  set  out."] 

Preliminary, 

Art.  1.  In  the  follotoing 
rules  every  steamship  which  is 
under  sail  and  not  under  steam 
is  to  he  considered  a  sailing 
ship  ;  and  every  steamship 
which  is  under  steam,  whether 
under  sailf  or  not,  is  to  be  con-- 
sidered  a  ship  under  steam. 


Rules  concerning  Lights, 

Art,  2.  The  lights  mentioned 
in  the  following  articles,  num* 
hered  3,  4, 5,  6,  7,  8,  and  9,  and 
no  others,  shall  he  carried  in 
all  weathers  from  sunset  to 
sunrise. 

Art,  3.  Sea-going  steamships 
when  under  weigh  shall  carry : 

(a.)  At  the  foremast  head, 
a  bright  white  light  so  fixed  as 
to  show  an  uniform  and  un-- 
broken  light  over  an  arc  of  the 
horizon  of  20  points  of  the 
compass,  so  fixed  as  to  throw 
the  light  10  points  on  each 
side  of  the  shipy  viz.,  from  right 
ahead  to  2  points  abaft  the 
beam  on  either  side,  and  of 
such  a  character  as  to  be  visible 
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ot  the  oompasSy  bo  fixed  as  to 
throw  the  liffht  10  points  on 
each  side  of  the  ship,  viz., 
from  right  ahead  to  2  points 
abaft  the  beam  on  either  side ; 
and  of  such  a  character  as  to 
be  visible  on  a  dark  night, 
with  a  clear  atmosphere,  at  a 
distance  of  at  least  five  miles : 

(b.)  On  the  starboard  side, 
a  green  light,  so  constructed 
as  to  show  an  uniform  and 
unbroken  light  over  an  arc  of 
the  horizon  of  10  points  of 
the  compass,  so  fixed  as  to 
throw  the  light  from  right 
ahead  to  two  points  abaft 
the  beam  on  the  starboard 
side,  and  of  such  a  character 
as  to  be  visible  on  a  dark 
night,  with  a  dear  atmos- 
phere, at  a  distance  of  at  least 
two  miles. 

(c.)  On  the  port;  side,  a  red 
light,  so  constructed  as  to  show 
an  uniform  andunbroken  light 
over  an  arc  of  the  horizon  of 
10  points  of  the  compass,  so 
fixed  as  to  throw  the  light  from 
right  ahead  to  2  points  abaft 
the  beam  on  the  port  side, 
and  of  such  a  character  as  to 
be  visible  on  a  dark  night, 
with  a  clear  atmosphere,  at 
a  distance  of  at  least  two 
miles. 

(d.)  The  said  green  and  red 
side  lights  shall  be  fitted  with 
inboard  screens  projecting  at 
least  three  feet  forward  &om 
the  light,  so  as  to  prevent  these 
lights  from  being  seen  across 
the  bow. 


on  a  dark  night  vnth  a  clear 
atmosphere  at  a  distance  of  ai 
least  Jive  miles. 


(b.)  On  the  starboard  side, 
a  green  lights  so  constructed  as 
to  show  an  uniform  and  uit- 
broken  light  over  an  arc  of  the 
horizon  o/*  10  points  of  the 
compass ;  so  fixed  as  to  throw 
the  light  from  right  ahead  to 
two  points  ahaft  the  beam  on 
the  starboard  side  ;  and  of  such 
a  character  as  to  be  visible  on 
a  dark  night,  with  a  clear  o/- 
mosphere,  at  a  distance  of  ai 
least  two  miles : 

(c.)  On  the  pori;  side,  a  red 
light,  so  constructed  as  to  show 
an  uniform  and  unbroken  light 
over  an  arc  of  the  horizon  of 
10  points  of  the  compass;  so 
fixed  as  to  throw  a  light  from 
right  ahead  to  two  points  abaft 
the  beam  on  the  port  side  ;  and 
of  such  a  character  as  to  be 
visible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance 
of  at  least  two  miles: 

(d.)  The  said  green  and  red 
side  lights  shall  be  fitted  with 
inboard  screens,  projecting  at 
least  three  feet  forward  from 
the  light,  so  as  to  prevent  these 
lights  from  being  seen  across 
the  bote. 
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izig  Collisions  at  Sea. 


Eegulatumt  (o/1863,  repeoMt^for 
^eventing  ColHtians  ai  Sea, 


Art.  4.  A  steamship,  when 
towing  another  ship  shcdl,  in 
addition  to  her  side  lights, 
carry  two  bright  white  lights 
in  a  yertical  line  one  over  the 
other,  not  less  than  three  feet 
apart,  so  as  to  distinguish  her 
from  other  steamships.  Each 
of  these  lights  shall  oe  of  the 
same  construction  and  cha- 
racter, and  shall  be  carried  in 
the  same  position  as  the  white 
light  whidi  other  steamships 
are  required  to  carry. 

Art.  5.  (a.)  A  ship,  whether 
a  steamship  or  a  sailing  ship, 
which  from  any  accident  is 
not  under  command,  shall  at 
night  carry,  in  the  same  posi- 
tion as  the  white  light  which 
steamships  are  required  to 
cany,  and,  if  a  steamship,  in 
place  of  that  light,  three  red 
lights  in  globular  lanterns, 
each  not  less  than  10  inches 
in  diameter,  in  a  vertical  line 
one  over  the  other,  not  less 
than  3  feet  apart,  and  of  such 


LighUfor  Steam  Tugs. 

Art,  4.  Steamships  when 
totoing  other  ships  shall  carry 
two  bright  white  masthead 
lights  vertically ^  in  addition  to 
their  side  lights^  so  as  to  distin^ 
guish  them  from  other  steam^ 
ships.  Each  of  these  masthead 
lights  shall  he  of  the  same  con* 
struction  and  character  as  the 
masthead  lights  which  other 
steamships  are  required  to 
carry. 


Note. — Article  5  of  the  Begala- 
tions  of  1880  is  as  follows: — Ar- 
ticle 5.  A  ship,  whether  a  steam- 
ship or  a  sailing  ship,  when  em- 
ployed either  in  laying*  or  in  piddnff 
np  a  telegraph  cable,  or  whi(£ 
from  any  accident  is  not  under 
command,  shall  at  night  cany,  in 
the  same  position  as  the  white  light 
which  steamships  are  required  to 
carry,  and  if  a  steamship,  in  place 
of  that  light,  three  red  lights  in 
globular  lantems,  each  not  less 
than  10  inches  in  diameter,  in  a 
yertical  line  one  oyer  the  other, 
not  less  than  three  feet  apart :  and 


shall  by  day  carry  in  a  yertical 
line  one  oyer  the  other,  not  less 
than  three  feet  apart,  in  front  of 
bat  not  lower  than  her  foremast 
head  three  black  balls  or  shapes, 
each  two  feet  in  diameter. 

These  shapes  and  lights  are  to 
be  taken  by  approaching  ships  as 
signals  that  the  ship  using  them 
is  not  under  command,  and  cannot 
therefore  get  out  of  the  way. 

The  aboye  ships,  when  not  mak- 
ing any  way  through  the  water, 
shall  not  carry  the  side  lights,  but 
when  making  way  shall  carry 
them. 
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iog  CoUisioiu  at  Sea.  Treventinj^  CoUisym$  ut  Sea, 

a  character  as  to  be  yisible 
on  a  dark  nigbt  witli  a  dear 
atmosphere  at  a  distance  of 
at  least  two  miles ;  and  shall 
by  day  carry  in  a  vertical  line 
one  over  the  other,  not  less 
than  3  feet  apart,  in  front  of 
but  not  lower  than  her  fore- 
mast head,  three  black  balls 
or  shapes  each  2  feet  in  dia- 
meter. 

(b.)  A  ship,  whether  a 
steamship  or  a  sailing  ship 
employed  in  laying  or  in  pick- 
ing up  a  telegraph  cable,  shall 
at  night  carry  in  the  same 
position  as  the  white  light 
which  steamships  are  required 
to  carry,  and,  if  a  steamship, 
iu  place  of  that  light,  three 
lights  in  globular  lanterns 
each  not  less  than  10  inches 
in  diameter,  in  a  vertical  line 
over  one  another,  not  less 
than  6  f  eot  apart ;  the  highest 
and  lowest  of  these  fights 
shall  bo  red,  and  the  middle 
light  shall  be  white,  and  they 
shall  be  of  such  a  character 
that  the  red  lights  shall  be 
visible  at  the  same  distance  as 
the  white  light.  By  day  she 
shall  carry  in  a  vertical  line 
one  over  the  other,  not  less 
than  six  feet  apart,  in  front  of 
but  not  lower  than  her  fore- 
mast head,  three  shapes  not 
less  than  2  feet  in  diameter, 
of  which  the  top  and  bottom 
shall  be  globular  in  shape 
and  red  in  colour,  and  the 
middle  one  diamond  in  shape 
and  white. 

(c.)  The  ships  referred  to 
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ing  Collisions  at  Sea. 

in  this  Article,  wlien  not  mak- 
ing any  way  through  the 
water,  shalL  not  carry  the  side 
lights,  but  when  making  way 
shall  carry  them. 

(d.)  Thoughts  and  shades 
reqidred  to  be  shown  by  this 
Article  are  to  be  taken  by 
other  ships  as  signals  that  the 
ship  showing  them  is  not 
under  command,  and  cannot 
therefore  get  out  of  the  way. 

The  signals  to  be  made  by 
ships  in  distress  and  requiring 
assistance  are  contained  in 
Art.  27. 


S^gulationt  (of  1863,  repealed)  fir 
Frevmtuig  OoHitumi  at  Sea, 


Art.  6.  A  saili 
way,  or  being 
carry  the  same 
provided  by  Art. 
ship  under  way 
oeption  of  the 
which  she  shall 


ng  ship  under 
towed,  shall 
lights  as  are 
3  for  a  steam- 
with  the  ex- 
white  light, 
never  carry. 


Art.  7.  Whenever,  as  in 
the  case  of  small  vessels  dur- 
ing bad  weather,  the  green 
and  red  side  lights  cannot  be 
fixed,  these  lights  shall  be 
kept  on  deck,  on  their  respec- 
tive sides  of  the  vessel,  ready 
for  use ;  and  shall,  on  the  ap- 
proach of  or  to  other  vessels, 
be  exhibited  on  their  respec- 
tive sides  in  sufiBlcient  time  to 
prevent  collision,  in  such 
manner  as  to  make  them  most 
visible,  and  so  that  the  g^een 
light  shall  not  be  seen  on  the 
port  side,  nor  the  red  light  on 
the  starboard  side. 


Lights  for  Sailing  Ships. 

Art,  5.  Sailing  ships  under 
weigh  or  being  towed  shall 
carry  the  same  lights  as  steam^ 
ships  under  weighs  with  the 
exception  of  the  white  masthead 
lights^  which  they  shall  never 
carry. 

Exceptional  Lights  for  Small 
Sailing  Vessels. 

Art,  6.  Whenever,  as  in  the 
case  of  small  vessels  during 
had  weather,  the  green  and  red 
lights  cannot  be  fixed,  these 
lights  shall  be  "kept  on  deck  on 
their  respective  sides  of  the 
vessel  ready  for  instant  exhibit 
tion;  and  shall,  on  the  approach 
of  or  to  other  vessels,  be  exhi- 
bited on  their  respective  sides 
in  sufficient  time  to  prevent 
collision,  in  such  manner  as  to 
make  them  most  visible,  and 
so  that  the  green  light  shall 
not  be  seen  on  the  port  side, 
nor  the  red  light  on  the  star- 
board  side. 
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in^  Oollifiions  at  Sea. 


JSUftdatioM  (o/1863,  repealed)  for 
JPreveniifijf  Collmone  at  Sea. 


between  them  measured  in  a 
line  with  the  keel  of  the  ves- 
sel shall  be  not  less  than  5 
feet  and  not  more  than  10 
feet.  The  lower  of  these  two 
lights  shall  be  the  more  for- 
ward, and  both  of  them  shall 
be  of  such  a  character,  and 
contained  in  lanterns  of  such 
construction  as  to  show  all 
round  the  horizon  on  a  dark 
night  with  a  dear  atmosphere, 
for  a  distance  of  not  less  than 
three  miles. 

(c.)  A  vessel  employed  in 
line  nshing  with  her  lines  out 
shall  carry  the  same  lights  as 
a  vessel  when  engaged  in 
fishing  with  drift  nets. 

(d.)  If  a  vessel  when  fishing 
becomes  stationary  in  conse- 
quence of  her  gear  getting 
fast  to  a  rock  or  other  obstruc- 
tion, she  shall  show  the  light 
and  make  the  fog  signal  for  a 
vessel  at  anchor. 

(e.)  Fishing  vessels  and 
open  boats  may  at  any  time 
use  a  flare-up  in  addition  to 
the  lights  which  they  are  by 
this  Article  required  to  carry 
and  show.  All  flare-up  lights 
exhibited  by  a  vessel  when 
trawHng,  dred^g,  or  fishing 
with  any  kind  of  drag  net 
shall  be  shown  at  the  after 
part  of  the  vessel,  excepting 
that,  if  the  vessel  is  hanging 
by  the  stem  to  her  trawl, 
dredge  or  dra^  net,  they  shall 
be  exhibited  horn  the  Dow. 

(f.)  Every  fishing  vessel 
and  every  open  boat  when  at 
anchor  between   sunset   and 


(For  Art.  10  of  the  BegfolatianB 
of  1880,  and  Order  in  Gonnoil  of 
30th  December,  1884,  as  to  Britiah 
trawlers'  lights,  see  below,  p.  486.) 
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ing  GoUiiuoiis  at  Sett. 

sunrise  shall  exhibit  a  white 
light  visible  all  round  the 
horizon  at  a  distance  of  at 
least  one  mile. 

(g.)  In  fog,  mist  or  falling 
snow,  a  drift  net  vessel  at- 
tached to  her  nets  and  a  vessel 
when  trawling,  dredging,  or 
fishing  with  any  kind  of  drag 
net,  and  a  vessel  employed  in 
lino  fishing  with  her  lines  out, 
shall  at  intervals  of  not  more 
than  two  minutes  make  a  blast 
with  her  fog-horn  and  ring 
her  bell  alternately  (c). 

Art.  11.  A  ship  which  is 
being  overtaken  oy  another 
shall  show  from  her  stern  to 
such  last-mentioned  ship  a 
white  light  or  a  flare-up  light. 

Sound  Signals  for  Fog^  ^c. 

Art.  12.  A  steamship  shall 
be  provided  with  a  steam 
whistle  or  other  ef&cient  steam 
sound  signal,  so  placed  that 
the  sound  may  not  bo  inter- 
cepted by  any  obstructions, 
and  with  an  efficient  fog-horn 
to  be  sounded  by  a  bellows  or 
other  mechanical  means,  and 
also  with  an  efficient  bell(cc). 
A  sailing  ship  shall  be  pro- 
vided with  a  similaT  fog-horn 
and  bell. 

In  fog,  mist  or  falling  snow, 
whether  by  day  or  night,  the 


Rtgulatuma  (o/1863,  repealed)  for 
Frevfnting  Colliaume  at  Sea, 


HTTLES  C0NCEBNI17G  FOO 
SIGNALS. 

JFog  Signals. 

Art,  10.  Whenever  there  is 
fog^  whether  by  day  or  night, 
the  fog-signals  described  below 
shall  be  carried  and  used,  and 
shall  be  sounded  at  least  every 
five  minutes,  viz. : — 

(a.)  Steamships  under  weigh 
shall  use  a  steam-whistle  placed 
before  the  funnel,  not  less  than 
eight  feet  from  the  deck : 

(b.)  Sailing  ships  under 
weigh  shall  use  a  fog-horn : 

(c.)  Steamships  and  sailing 
ships  when  not  under  weigh 
shall  use  a  bell. 


[c)  Article  10  of  the  BegnlationB 
of  1880,  applicable  to  oertain  foreign 
iuhermen  and  to  British  fiahennen 
in  certain  waters,  and  an  Order  in 
Council  of  SOtli  December,  1884, 
as  to  British  trawleiB'  lights  in  the 
seas  north  of  Finisterrc,   are   set 


out  below,  p.  486. 

{ee)  The  following  note  is  ap- 
pended to  the  Order  in  Council: 
**In  aU  cases  where  the  Regula- 
tions require  a  bell  to  be  used  a 
drum  will  be  substituted  on  board 
Turkish  vessels." 
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ing  OoUisionB  at  Sea. 

signals  described  in  this  Ar- 
tide  sliall  be  used  as  follows; 
that  is  to  say, 

(a.)  A  steamship  under  way 
shall  make  with  her  steam- 
whistle,  or  other  steam  sound 
signal,  at  intervals  of  not  more 
than  two  minutes,  a  prolonged 
blast. 

(b.)  A  sailing  ship  under 
way  shall  make  with  her  fog- 
horn, at  intervals  of  not  more 
than  two  minutes,  when  on 
the  starboard  tack  one  blast, 
when  on  the  port  tack  two 
blasts  in  succession,  and  when 
with  the  wind  abaft  the  beam 
three  blasts  in  succession. 

(c.)  A  steamship  and  a  sail- 
ing-ship when  not  under  way 
shall,  at  intervals  of  not  more 
than  two  minutes,  ring  the 
beU. 


BeguUUion9  [of  1863,  repeaiett^for 
Preventing  CoUUiona  at  Sea. 


Speed  of  Ships  to  be  Moderate 
in  Foff,  Sfc. 

Art.  13.  Every  ship,  whe- 
ther a  sailing  ship  or  steam- 
ship, shall,  in  a  fog,  mist  or 
falling  snow,  go  at  a  moderate 
speed. 

Steering  and  Sailing  Rules. 

Art.  14.  "When  two  sailing 
ships  are  approaching  one 
another,  so  as  to  involve  risk 
of  collision,  one  of  them  shall 
keep  out  of  the  way  of  the 
other,  as  follows,  viz. : — 

(a.)  Aship  which  is  running 
free  shall  keep  out  of  the  way 
of  a  ship  which  is  close-hauled. 


[See  Art.  16,  infra. '\ 


STEEBisa  Am)  SAnjKa  bttles. 

Two  Sailing  Ships  meeting. 

Art.  11.  If  two  sailing  ships 
are  meeting  end  on,  or  nearly 
end  on,  so  as  to  involve  risk  of 
collision^  the  helms  of  both 
shall  be  put  to  port,  so  that 
each  may  pass  on  the  port  side 
of  each  other. 
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Begulatuma  (o/1863,  repealed)  fin- 
Preventing  Collieiom  at  Sea, 


(b.)  A  ship  which  is  close- 
hauled  on  the  port  tack  shall 
keep  out  of  the  way  of  a  ship 
which  is  close-hauled  on  the 
starboard  tack. 

(c.)  When  both  are  running 
free  with  the  wind  on  different 
sides,  the  ship  which  has  the 
wind  on  the  port  side  shall 
keep  out  of  the  way  of  the 
other. 

(d.)  When  both  are  run- 
ning free  with  the  wind  on 
the  same  side,  the  ship  which 
is  to  windward  shall  keep  out 
of  the  way  of  the  ship  which 
is  to  leeward. 

(e.)  A  ship  which  has  the 
wind  aft  shall  keep  out  of  the 
way  of  the  other  eiiip. 


Art.  15.  If  two  ships  under 
steam  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involye 
risk  of  collision,  each  shall 
alter  her  course  to  starboard, 
so  that  each  may  pass  on  the 
port  side  of  the  other. 

This  Article  only  applies  to 
cases  where  ships  are  meetiog 
end  on,  or  nearly  end  on,  in 
such  a  manner  as  to  involve 
risk  of  collision,  and  docs  not 
apply  to  two  ships  which 
must,  if  both  keep  on  their 
respective  courses,  pass  clear 
of  each  other. 

The  only  cases  to  which  it 
does  apply  are  when  each  of 
the  two  ships  is  end  on,  or 
nearly  end  on,  to  the  other ; 
in  other  words,  to  cases  in 
which,  by  day,  each  ship  sees 

M. 


Two  Sailing  Ships  crossing. 

Art.  12.  When  two  sailing 
ships  are  crossing  so  as  to  in- 
volve risk  of  collision,  then  if 
they  have  the  wind  on  different 
sideSf  the  ship  with  the  wind 
on  the  port  side  shall  keep  out 
of  the  way  of  the  ship  with  the 
wind  on  the  starboard  side; 
except  in  the  case  in  which  the 
ship  with  the  wind  on  the  port 
side  is  close-hauled  and  the 
other  ship  free,  in  which  case 
the  latter  ship  shall  keep  out 
of  the  way ;  but  if  they  have 
the  wind  on  the  same  side,  or 
if  one  of  them  has  the  wind 
aft,  the  ship  which  is  to  wind- 
ward shall  keep  out  of  the  way 
of  the  ship  which  is  to  leeward. 

Two  Ships  under  Steam  meeting. 

Art.  13.  If  two  ships  under 
steam  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve 
risk  of  collision,  the  helms  of 
both  shall  be  put  to  port,  so 
that  each  mag  pass  on  the  port 
side  of  the  other. 

The  following  addition  to,  or  ex- 
planation of,  the  above  Articles  1 1 
and  13  was  made  by  Order  in 
(Council  of  the  30th  of  July,  1868. 

The  two  Articles  numbered 
11  and  13  respectively  only 
apply  to  cases  where  ships  are 
meeting  end  on,  or  nearly  end 
on,  in  such  a  manner  as  to  in- 
volve risk  of  collision.  They, 
consequently,  do  not  apply  to 
two  ships  which  must.  If  both 
keep  on  their  respective  courses, 
pass  clear  of  each  other. 

1  1 
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Begdatioiifl  (of  1884)  for  Plrevent- 
iiig  CoUiaioiiB  at  Sea. 

the  masts  of  the  other  in  a 
line,  or  nearly  in  a  line,  with 
her  own;  and,  by  night,  to 
cases  in  which  each  ship  is  in 
snch  a  position  as  to  see  both 
the  side  lights  of  the  other. 

It  does  not  apply  by  day, 
to  cases  in  which  a  ship  sees 
another  ahead  crossing  her 
own  course ;  or  by  night,  to 
cases  where  the  red  li&:ht  of 
one  ship  is  opposed  to  uie  red 
light  of  the  other,  or  where 
the  green  light  of  one  ship  is 
opposed  to  the  green  light  of 
the  other,  or  where  a  red 
light  without  a  green  light, 
or  a  green  light  without  a  red 
light,  is  seen  ahead,  or  where 
both  green  and  red  lights  are 
seen  anywhere  but  ahead. 


Art.  16.  If  two  ships  under 
steam  are  crossing  so  as  to 
involye  risk  of  collision,  the 
ship  which  has  the  other  on 
her  own  starboard  side  shall 
keep  out  of  the  way  of  the 
other. 


Art.  17.  If  two  ships,  one 
of  which  is  a  sailing-ship  and 
the  other  a  steamship,  are  pro- 
ceeding in  such  directions  as 
to  involve  risk  of  collision, 
the  steamship  shall  keep  out 
of  the  way  of  the  sailing  ship. 


RegulatumB  {of  1868,  r€pealed)far 
J*rec0niing  CoUitions  at  Sea, 

The  only  cases  tn  which  the 
said  two  Articles  apply  are 
when  each  of  the  two  ships  is 
end  on,  or  nearly  end  on,  to 
the  other;  in  other  words,  to 
cases  in  which,  by  day,  each 
ship  sees  the  masts  of  the  other 
in  a  line,  or  nearly  in  a  line, 
with  her  oton ;  arid  by  night, 
to  cases  in  which  each  ship  is 
in  such  a  position  as  to  see 
both  the  side  lights  of  the  other. 

The  said  two  Articles  do  not 
apply  by  day,  to  cases  in  which 
a  ship  sees  another  ahead 
crossing  her  own  course;  or 
by  night,  to  cases  where  the  red 
light  of  one  ship  is  opposed  to 
the  red  light  of  the  other ;  or 
where  the  green  light  of  one 
ship  is  opposed  to  the  green 
light  of  the  other ;  or  where  a 
red  light  without  a  green  light, 
or  a  green  light  without  a  red 
light,  is  seen  ahead;  or  where 
both  green  and  red  lights  are 
seen  anywhere  but  ahead. 

Two  ships  under  Steam 
crossing. 

Art,  14.  If  two  ships  under 
steam  are  crossing  so  as  to 
involve  risk  of  collision,  the 
ship  which  has  the  other  on  her 
own  starboard  side  shall  keep 
out  of  the  way  of  the  other. 

Sailing  Ship  and  Ship  under 
Steam, 

Art,  16.  If  two  ships,  one 
of  which  is  a  sailing  ship  and 
the  other  a  steamship,  are  pro* 
ceeding  in  such  directions  as  to 
involve  risk  of  collision,  the 
steamship  shall  keep  out  of  the 
way  of  the  sailing  ship. 


THE  BBOULATIONS  OF  1884  AMD  OF  1863. 
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Art.  18.  Every  steamsliip 
when  approaching  another 
ship  so  as  to  involve  risk  of 
comsion  shall  idacken  her 
speed,  or  stop  and  reverse,  if 
necessary. 

Art.  19.  In  taking  any 
course  authorized  or  required 
by  these  Begulations  a  steam- 
ship under  way  may  indicate 
that  course  to  any  other  ship 
which  she  haa  in  sight  by  the 
following  signals  on  her  steam 
whistle,  viz. : — 

One  short  blast  to  mean  ^*  I 
am  directing  my  course  to 
starboard.'' 

Two  short  blasts  to  mean 
"  I  am  directing  my  course  to 
port." 

Three  short  blasts  to  mean 
''  I  am  going  full  speed 
astern." 

The  use  of  these  signals  is 
optional ;  but  if  they  are  used, 
the  course  of  the  slup  must  be 
in  accordance  with  me  signal 
made. 

Art.  20.  Notwithstanding 
anything  contained  in  any 
preceding  Article,  every  ship, 
whether  a  sailing-ship  or  a 
steamship  overtaking  any 
other  shall  keep  out  of  the 
way  of  the  overtaken  ship. 

Art.  21.  In  narrow  chan- 
nels every  steamship  shall, 
when  it  is  safe  and  practic- 
able, keep  to  that  side  of  the 
fairway  or  mid-channel  which 
lies  on  the  starboard  side  of 
such  ship. 


Ships  under  Steam  to  slacken 
Speed. 

Art,  16.  Every  eteamshipj 
when  approaching  another  ship 
so  as  to  involve  risk  of  coh 
lision,  shall  slacken  her  speed, 
or,  if  necessary,  stop  and  re- 
verse ;  and  every  steamship 
shall,  when  in  a  fog,  go  at  a 
moderate  speed. 


Vessels  overtaking  other  Vessels, 

Art,  17.  Every  vessel  over- 
taking any  other  vessel,  shall 
keep  out  of  the  wfly  of  the  said 
last-mentioned  vessel. 
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Begnlations  (of  1884)  for  Plrerent-        Stgulationt  {of  1863,  repealed)  for 
ing  CoUiBioiiB  at  Sea.  Prevmtwg  CoUisioM  at  &m. 


Art.  22.  Where  by  the 
above  rules  one  of  two  ships 
is  to  keep  out  of  the  way,  the 
other  shall  keep  her  course. 


Art.  23.  In  obeying  and 
construing  these  rules,  due 
regard  shall  be  had  to  all 
dtmgers  of  navigation ;  and 
to  any  special  circumstances 
which  may  render  a  departure 
'from  the  above  rules  neces- 
sary in  order  to  avoid  imme- 
diate danger. 


No  ship  under  any  circum" 
stances  to  neglect  proper  pre- 
cautions* 

Art.  24.  Nothing  in  these 
rules  shall  exonerate  any  ship 
or  the  owner,  master  or  crew 
thereof,  from  the  consequences 
of  any  neglect  to  carry  lights 
or  signals,  or  of  any  neglect 
to  keep  a  proper  look-out,  or 
of  the  neglect  of  any  precau- 
tion which  may  be  required 
by  the  ordinary  practice  of 
seamen,  or  by  the  special  cir- 
cumstances of  the  c€U9e. 

Reservation   of  rules  for  har- 
bours and  inland  navigation. 

Art.  25.  Nothing  in  these 
rules  shall  interfere  with  the 
operation  of  a  special  rule. 


Construction  of  Articles  12, 
14,  16,  and  17. 

Art,  18.  Where  hy  the  above 
rules  one  of  two  ships  is  r«- 
quired  to  keep  out  of  the  way^ 
the  other  shall  keep  her  course, 
subject  to  the  qualifications 
contained  in  the  following 
Article, 

Proviso  to  save  Special  Cases, 

Art,  19.  In  obeying  and 
construing  these  rules,  due  re- 
gard must  be  had  to  aU  dangers 
of  navigation  ;  and  due  regard 
must  also  be  had  to  any  special 
circumstances  which  may  exist 
in  any  particular  case  render- 
ing a  departure  from  the  above 
rules  necessary  in  order  to  avoid 
immediate  danger. 

No  Ship  under  any  Ctrcum" 
stances  to  neglect  Proper 
Precautions. 

Art.  20.  Nothitig  in  these 
rules  shall  exonerate  any  shtpy 
or  the  ownerf  or  master^  or 
crew  thereof  from  the  conse- 
quences of  any  neglect  to  carry 
lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look- 
out, or  of  the  neglect  of  any 
precaution  which  may  be  re- 
quired by  the  ordinary  practice 
of  seamen,  or  by  the  special 
circumstances  of  the  case. 
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BegulationB  (of  1884)  for  Preyent-         Regulationt  {of  1863,  repealed)  for 
ing  Colliflions  at  Sett.  Preventing  Collieume  at  Sea. 

duly  made  bj  local  authority, 
relative  to  the  navigation  of 
any  harbour,  river  or  inland 
navigation. 

Special  lights  for  squadrons 
and  convoys. 

Art.  26.  Nothing  in  these 
rules  shall  interfere  with  the 
operation  of  any  special  rules 
made  by  the  government  of 
any  nation  with  respect  to 
additional  station  ana  simal 
lights  for  two  or  more  ships 
of  war,  or  for  ships  sailing 
imder  convoy. 
*Art.  27.  AVhen  a  ship  is  in 
distress  and  requires  assist- 
ance from  other  ships  or  from 
the  shore,  the  following  shall 
be  the  signals  to  be  used  or 
displayed  by  her,  either  to- 
geuier  or  separately :  that  is 
to  say — 

In  the  daytime — 

1.  A  gun  fired  at  intervals 
of  about  a  minute ; 

2.  The  international  code 
signal  of  distress  indicated  by 
N.  C; 

3.  The  distant  signal,  con- 
sisting of  a  square  flag,  hav- 
ing either  above  or  below  it 
a  ball,  or  anything  resembling 
a  ball. 

At  night — 

1.  A  g^un  fired  at  intervals 
of  about  a  minute ; 

2.  Flames  on  the  ship  (as 
from  a  burning  tar  barrel, 
oil  barrel,  &c.) ; 

3.  Pockets  or  shells,  throw- 
ing stars  of  any  colour  or 
description,  fired  one  at  a 
time,  at  short  intervals. 
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Article  10  of  the  Regulationa  of  1880. 

Art.  10.  (a.)  Open  fishing  boats  and  other  open  boats  when, 
under  way  skall  not  be  obliged  to  cany  the  side  lights  required 
for  other  vessels ;  but  every  such  boat  shall  in  lieu  thereof, 
have  ready  at  hand  a  lantern  with  a  green  glass  on  the  one 
side  and  a  red  glass  on  the  other  side ;  and  on  the  approach 
of  or  to  other  yessels,  such  lantern  shall  be  exhibited  in 
sufficient  time  to  prevent  collision,  so  that  the  green  light 
shall  not  be  seen  on  the  port  side,  nor  the  red  hght  on  the 
starboard  side. 

(b.)  A  fishing  vessel  and  an  open  boat  when  at  anchor  shall 
ezidbit  a  bright  white  light. 

(c.)  A  fishing  vessel,  when  employed  in  drift  net  fishing, 
shall  carry  on  one  of  her  masts  two  red  lights  in  a  vertical 
line  one  over  the  other,  not  less  than  three  feet  apart. 

rd.)  A  trawler  at  work  shall  carry  on  one  of  her  masts  two 
lignts  in  a  vertical  line  one  over  the  other,  not  less  than  three 
feet  apart,  the  upper  light  red,  and  the  lower  green,  and  shall 
also  either  carry  tne  side  lights  required  for  other  vessels,  or 
if  the  side  lights  cannot  be  carried,  have  ready  at  hand  the 
coloured  lights  as  provided  in  Art.  7,  or  a  lantern  with  a  red 
and  a  green  slide  as  described  in  paragraph  (a.)  of  this  Article. 

(e.)  Fidhing  vessels  and  open  ooats  snail  not  be  prevented 
from  using  a  flare-up  in  addition,  if  they  desire  to  do  so. 

(f.)  The  lights  mentioned  in  this  Article  are  substituted  for 
those  mentioned  in  the  1 2th,  13th  and  14th  Articles  of  the 
Convention  scheduled  to  the  Sea  Fisheries  Act,  1868  {b), 

(g.)  All  lights  required  by  this  Article,  except  side  lights, 
shafi  be  in  globular  lanterns  so  constructed  as  to  show  all 
round  the  horizon. 


The  following  Begnlation,  applicable  only  to  British  fishing  craft  in 
the  waters  mentioned  below,  was  made  bj  Order  in  Goimcil  of  30th 
Dec.  1884.  After  reciting  the  power  to  modify  BegulationB  giFcn  by 
25  &  26  Vict.  c.  63,  and  Articles  3,  6  and  10  of  the  RegulationB  of  1880, 
the  order  proceeds  as  follows : 

As  regards  steam  vessels  engaged  in  trawling  when  under 
steam,  such  vessels,  if  of  twenty  tons  gross  register  tonnage 
or  upwards,  and  having  their  trawls  in  the  water,  and  not 
being  stationary  in  consequence  of  their  gear  gettinc^  f^  to  a 
rock  or  other  obstruction,  shall,  between  sunset  and  sunrise, 
either  carry  and  show  the  lights  required  by  the  said  recited 
Art.  3  of  the  Eegulations  aforesaid,  or  shaU  carry  and  ^ow 
in  lieu  thereof  and  in  substitution  therefor,  but  not  in  addition 
thereto,  other  lights  of  the  description  set  forth  in  Part  I.  of 
the  Schedule  hereto. 

(h)  See  ftfpra,  p.  340,  note  («). 
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As  regards  sailing  vessels  engaged  in  trawling,  sudi 
vessels,  if  of  twenty  tons  net  register  tonnage  or  upwards, 
and  having  their  trawls  in  the  water,  and  not  being  stationary 
in  consequence  of  their  gear  getting  fast  to  a  rock  or  other 
obstruction,  shall,  between  sunset  and  sunrise,  either  carry 
and  show  the  lights  required  by  the  said  recited  Art.  6  of  the 
Eegulations  aforesaid,  or  shall  carry  and  show  in  lieu  thereof 
and  in  substitution  therefor,  but  not  in  addition  thereto,  other 
lights  of  the  description  set  forth  in  Part  U.  of  the  Schedule 
hereto. 

The  red  and  green  lights,  which  are  by  this  Order  per- 
mitted as  aforesaid  to  be  carried  in  lieu  of  the  lights  reqiured 
by  Art.  3  and  Art.  6  of  the  said  recited  Begulations  respec- 
tively, shall  be  of  such  a  character  as  to  be  visible  at  a 
distance  of  not  less  than  two  miles  on  a  dark  night  with  a 
dear  atmosphere. 

And  her  Majesty  is  pleased  further  to  direct  that  steam 
vessels  of  twenty  tons  gross  register  tonnage  or  upwards,  and 
sailing  vessels  of  twenty  tons  net  register  tonnage  or  upwards 
engaged  in  trawling,  when  under  way  between  sunset  and 
sunrise,  but  not  having  their  trawls  in  the  water,  shall,  if 
steamships,  carry  and  show  the  lights  required  by  Art.  3 
above  recited,  and  if  sailing  ships  Siall  carry  and  show  the 
lights  required  by  Art.  6  above  recited.  Provided,  however, 
that  the  modifications  and  additions  set  forth  in  Parts  I.,  II., 
of  the  Schedule  hereto  shall  not  be  applicable  to  the  fishing 
vessels  and  boats  of  any  foreign  coun^  unless  and  until  the 
same  shall  have  been  made  applicable  thereto  by  Order  in 
Council. 


SCHEDXTLE. 

Part  I. — Steam  Vessels. 

(1)  On  or  in  front  of  the  foremast  head,  and  in  the  same 
position  as  the  white  light  which  other  steamships  are  required 
to  carry,  a  lanthom  {sic)  showing  a  white  light  ahead,  a  green 
light  on  the  starboard  side,  and  a  red  light  on  the  port  side. 
Such  lanthom  shall  be  so  constructed,  fitted  and  arranged,  as 
to  show  an  uniform  and  unbroken  white  light  over  an  arc  of 
the  horizon  of  four  points  of  the  compass,  and  an  uniform 
and  unbroken  green  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  and  an  uniform  and  unbroken  red  light 
over  an  arc  of  the  horizon  of  ten  points  of  the  compass ;  and 
it  shall  be  so  fixed  as  to  show  the  white  light  horn  right 
ahead  to  two  points  on  the  bow  on  each  side  of  the  ship,  the 
green  light  from  two  points  on  the  starboard  bow  to  four 


488 


APPENDIX. 


points  abaft  the  beam  on  the  starboard  side,  and  the  red  light 
irom  two  points  on  the  port  bow  to  four  points  abaft  the  beam, 
on  the  port  side ;  and  (2)  a  white  light  in  a  globular  lanthorn 
of  not  less  than  eight  inches  in  diameter  and  so  construoted 
as  to  show  a  clear  uniform  and  unbroken  light  all  round  the 
horizon.  The  lanthorn  containing  such  white  light  shall  be 
carried  lower  than  the  lanthorn  showing  the  green  white 
and  red  lights  as  aforesaid,  so,  however,  that  the  vertieal 
distance  between  them  shaU  not  be  less  than  six  feet  nor 
more  than  twelve  feet. 

Paet  n. — Sailing  Vessels. 

(1)  On  or  in  front  of  the  foremast  head,  a  lanthorn  having 
a  green  glass  on  the  starboard  side  and  a  red  glass  on  the 
port  side,  so  constructed  fitted  and  arranged  that  the  red 
and  green  do  not  converge,  and  so  as  to  show  an  uniform 
and  unbroken  green  light  over  an  arc  of  the  horizon  of 
twelve  points  of  the  compass,  and  an  uniform  and  unbroken 
red  light  over  an  arc  of  the  horizon  of  twelve  points  of 
the  compass,  and  it  shall  be  so  fixed  as  to  show  the  green 
light  from  ri^ht  ahead  to  four  points  abaft  the  beam  on  the 
starboard  side,  and  the  red  light  from  right  ahead  to  four 
points  abaft  the  beam  on  the  port  side ;  and  (2)  a  white  light 
m  a  globular  lanthorn  of  not  less  than  eight  inches  in 
diameter,  and  so  constructed  as  to  show  a  dear,  uniform  and 
unbroken  light  all  round  the  horizon.  The  lanthorn  contain- 
ing such  wmte  light  shall  be  carried  lower  than  the  lanthorn 
showing  the  said  green  and  red  lights  as  aforesaid,  so,  how* 
ever,  that  the  vertical  distance  between  them  shaU  not  be  less 
than  six  feet  and  not  more  than  twelve  feet. 


Duties  of 
masters  in 
case  of  col- 
lision. 


36  &  37  Vict.  c.  86. 

§  16.  In  every  case  of  collision  between  two  vessels  it  shall 
be  the  duty  of  the  master  or  person  in  charge  of  each  vessel, 
if,  and  so  far  as  he  can  do  so  without  danger  to  his  own 
vessel,  crew,  and  passengers  (if  any),  to  stay  by  the  other 
vessel  until  he  has  ascertained  that  she  has  no  ne^  of  further 
assistance,  and  to  render  to  the  other  vessel,  her  master,  crew, 
and  passengers  (if  any),  such  assistance  as  may  be  practicabloi 
and  as  may  be  necessary  in  order  to  save  them  from  any 
danger  caused  by  the  collision ;  and  also  to  give  to  the  master 
or  person  in  charge  of  the  other  vessel  the  name  of  his  own 
vessel,  and  of  her  port  of  registry,  or  of  the  port  or  place  to 
which  she  belongs,  and  also  of  the  names  of  the  ports  and 
places  from  which  and  to  which  she  is  bound. 
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If  he  fails  so  to  do,  and  no  reasonable  cause  for  such  failure 
is  shown,  the  collision  shall,  in  the  absence  of  proof  to  the 
contrary,  be  deemed  to  have  been  caused  by  lus  wrongful 
acty  neglect,  or  default. 

Every  master  or  person  in  charge  of  a  British  vessel  who 
f  aUs,  without  reasonable  cause,  to  render  such  assistance,  or 
give  such  information  as  aforesaid,  shall  be  deemed  guilty  of  a 
misdemeanour,  and  if  he  is  a  certificated  officer  an  inquiry  into 
his  conduct  may  be  held  and  his  certificate  may  be  cancelled 
or  sun>ended. 

§  17.  If  in  any  case  of  collision  it  is  proved  to  the  Ck)urt  Liability  for 
before  which  the  case  is  tried  that  any  of  the  Eeg^ulations  for  inttngement 
preventing  collision  contained  in,  or  made  under,  the  Mer-  ^  Keffala- 
chant  Shipping  Acts,  1854  to  1873,  has  been  infringed,  the  ^f  ooUiffl^T 
ship  by  which  such  Eegulation  has  been  infringed  shall  be 
deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of 
the  Court  that  the  circumstances  of  the  case  made  departure 
from  the  Begulation  necessary. 


LOCAL  EXILES 


{In  Alphabetical  Order  of  the  Rivera  and  Places  to  which 

they  relate). 


BELFAST. 

The  bye-laws  and  r^gulationfl  in  force  at  Belfast,  made,  it  seems,  under  Belfast. 
10  &  11  Vict.  c.  62  (Local),  are  as  follows :— 

§  67.  That,  when  steam  vessels  on  different  courses  must 
imavoidably  or  necessarily  pass  so  near  that  by  continuing 
their  respective  courses  there  would  be  a  risk  of  coming  in 
collision,  the  helm  of  each  vessel  shall  be  put  to  port,  so 
that  the  one  shall  always  pass  on  the  larboard  or  port  side 
of  the  other.  Penalty  for  breach  of  this  bye-law,  a  sum  not 
exceeding  five  pounds  for  each  offence. 

§  68.  That  a  steam  vessel  passing  another  in  the  Channel 
and  g^ing  in  same  direction  i^all  always  leave  the  vessel  she 
is  passing  on  the  larboard  or  port  hand,  under  a  penalty  of  a 
sum  not  exceeding  five  pounds  for  each  offence. 

§  69.  That,  when  two  such  vessels  are  proceeding  in  the 
same  direction,  either  coming  up  or  going  down,  the 
vessel  astern  shall  on  no  account  attempt  to  pass,  when  there 
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Iiooal  roles  is  so  little  room  from  vessels  being  in  the  way,  or  other 
(BeUast).  causes,  as  to  occasion  a  risk  of  damage ;  and  that  the  vessel 
ahead  shall,  when  the  other  is  passing,  keep  well  over  on  the 
larboard  or  port  side,  and  in  no  part  of  the  Channel  or  har- 
bour must  sne  be  allowed  to  cross  the  course  of  the  vessel 
passing.  Penalty  for  breach  of  any  part  of  this  bye-law,  a 
sum  not  exceeding  five  pounds  for  earn  offence. 

§  70.  That  no  tug-steamer  shall  take  more  than  four 
vessels  in  tow  at  one  time,  nor  have  more  than  two  abreast, 
under  a  penalty  of  a  sum  not  exceeding  five  pounds  for  each 
offence. 

§  71.  That  no  tug-steamer  shall  attempt  to  bring  up  any 
vessel  whose  draft  of  water  is  so  great  that  the  rise  of  tide 
will  not  admit  of  so  doing,  under  a  penalty  not  exceeding 
five  pounds. 

§  72.  That  masters  or  persons  in  charge  of  steamers  com- 
ing up  or  going  down  the  Channel  shall  slow  their  engines 
to  ha&  speed  between  the  entrance  to  the  Channel  and  the 
quays,  so  as  to  prevent  danger  or  risk  of  injury  to  oUier 
vessels,  or  to  the  harbour  works — that  is  to  say,  if  coming 
up,  alow  their  engines  to  a  iafe  ratCf  not  exceeding  half  speed, 
when  abreast  of  the  beacon,  buoy,  or  lighthouse,  at  the 
entrance  to  the  new  channel;  and,  if  going  down,  keep  their 
engines  at  a  safe  rate,  not  exceeding  naif  speed,  untQ  after 

Eassing  that  point,  under  a  penalty  of  a  sum  not  exceeding 
ve  pounds. 
§  73.  {Steamers  to  slow  their  engines  token  passing  dredgers.) 

ADDinOIYAL  RULES. 

1st.  That,  when  steamers  are  likely  to  meet  at,  or  near  the 
Holywood  Lighthouse,  the  outgoing  steamer  (*'  being  the  one 
which  has  the  other  on  her  own  starboard  side  ")  shall  wait 
until  the  incoming  steamer  has  come  round  far  enough  to  give 
her  a  dear  course. 

2nd.  That  no  steamer  shall  swing  in  the  harbour  at  such  a 
time  as  to  interfere  with  the  arrival  or  departure  of  any  other 
steamer. 

drd.  That  no  irregular  or  casual  trading  steamer  shall  leave 
at  a  time  that  will  interfere  with  or  cause  delay  to  an  adver- 
tised steamer. 

4th.  That  when  two  or  more  steamers  are  advertised  to  sail 
at  the  same  time,  the  steamer  which  lies  furthest  down  the 
harbour,  or  seawards,  is  expected  to  sail  first,  and  in  no  case 
is  the  steamer  which  lies  further  up  the  harbour  to  leave  her 
berth  before  the  other  further  down,  unless  ordered  to  do  so 
by  the  harbour-master  or  his  deputy,  or  until  the  master  has 
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ascertamed  bj  sounding  his  steam- whistle  that  the  other  Local  roles 
steamer  is  not  ready  to  leave  {d).  (Belfast), 

(d)  When    a  steam  -  whistle  is  to  soond  her  whistle  in  reply,  if 

Bounded  by  a  steamer  lying  further  she  is  ready  to  start ,  but  to  remain 

up  the  harbour  to  ascertain  whether  silent,  if  not  ready,  in  which  case 

the  river  be  clear,  it  will  be  the  the  upper  steamer  may  leave, 
duty  of  the  steamer  further  down 


THE  CLYDE. 

Bye-laws  of  3rd  January,  1860,  made  under  21  &  22  Yict.  o.  149  (Local).  Clyde. 

1.  (  Vessels  over  sixty  tons  to  have  pilots,) 

2.  Every  vessel  shall,  daring  the  daytime,  have  one  person, 
and  from  sunset  to  sunrise,  or  in  time  of  fogs,  two  persons, 
properly  qualified,  stationed  at  the  bow  as  a  look-out,  to  give 
notice  in  due  time  of  any  obstruction  or  danger,  who  shall  be 
furnished  with  a  trumpet  or  whistle,  to  be  used  when  there  is 
reason  to  believe  another  vessel  is  near. 

3.  When  vessels  proceeding  in  opposite  directions  approach 
each  other,  they  shall  put  their  halms  to  port  in  sufficient 
time,  and  keep  to  the  right  or  starboard  side  of  the  river ; 
and  when  within  thirty  yards  of  each  other  shall,  if  neces- 
sary, haul  in  their  main-booms  and  leave  sufficient  room  for 
each  to  pass ;  and  all  steamers  or  vessels  sailing  with  a  fair 
wind,  and  falling  in  with  vessels  beating  to  windward,  shall 
alter  their  course  in  sufficient  time  to  pass  astern  of  the  vessel 
BO  beating. 

4.  (  Vessels  to  have  their  yards  peaked  or  braced^  booms  rigged 
irif  and  anchor  ready  to  let  go.  Vessels  to  make  fast  to  buoys 
and  not  ride  to  their  own  anchors  ;  to  slack  down  moorings  when 
required,  and  he  berthed  by  harbour-master,) 

5.  Every  vessel  lying  aground  or  at  anchor  in  the  river 
shall  lower  the  boom  to  and  make  it  fast  upon  the  tafErail  by 
the  main  sheet  being  brought  hard  home  and  belayed,  and 
shall  not  lay  the  anchor  in  the  deepened  channel  so  as  to 
interrupt  or  interfere  with  the  free  passage ;  the  buoy  ropes 
exceeding  at  no  time  four  fathoms.  And  if  any  vessel  grounds 
across  the  channel,  the  bowsprit,  if  running,  and  jib-boom 
shall  be  rigged  in. 

6.  lHvery  vessel,  of  whatever  description,  moored  to  the 
buoys,  or  at  anchor  in  the  stream,  or  moving  in  the  harbour, 
shall,  between  sunset  or  simrise,  exhibit  a  white  light  in  a 

globular  or  octagonal  lantern  of  not  less  than  eight  inches  in 
iameter,  and  placed  in  a  conspicuous  situation,  and  raised  at 
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Local  rulas      least  twelve  feet  above  the  deck  so  as  to  show  a  clear,  uniform, 

(ClTde),  and  unbroken  light  all  round  the  horizon. 

7.  ( Vessels  to  come  to  at  the  buoys  and  be  berthed  by  the 

harbour-master. ) 

«  «  «  «  « 

12  and  13.  {Small  boats  prohibited  in  certain  parts  of  the 

river  ;  scows  to  have  sufficient  coamings.) 

«  «  «  «  « 

30.  When  steamers,  proceeding  in  opposite  directions, 
approach  each  other,  they  shall,  at  a  proper  distance,  put 
their  helms  to  port,  and  when  within  thirty  yards  shall  slow 
their  engines  sufficiently,  and  keep  as  near  as  possible  to  the 
right  or  starboard  side  of  the  river,  so  as  to  afford  all  possible 
facility  for  passing  each  other. 

31.  When  steamers  are  proceeding  in  the  same  direction, 
but  with  unequal  speed,  the  vessel  which  steams  slowest 
shall,  when  overtaken,  keep  sufficiently  to  the  left  or  port 
side,  and  shall  offer  no  obstruction  whatever,  by  crossing  the 
channel  or  otherwise,  to  the  free  passage  of  the  faster  vessel, 
and  shall  slow,  and,  if  necessary,  stop  the  engines  as  soon  as 
a  faster  vessel  comes  within  thirty  yards ;  and  in  like  manner 
the  master  of  the  faster  vessel  shall  slow  his  engines  when  he 
comes  within  thirty  yards  of  the  slower  vessel,  until  he  has 
passed  the  vessel  so  overtaken ;  and  that  ignorance  of  the 
approach  of  the  faster  vessel  may  not  be  pretended  by  the 
master  of  the  slower  vessel,  it  shall  be  sufficient  intimation  of 
such  approach  if  the  bell  of  the  faster  vessel  be  three  times  rung. 

32.  The  master  of  every  steamer  (steamers  when  employed 
in  tugg^g  vessels,  and  steam  lighters  excepted)  meeting  or 
overtaking  any  sailing  vessels,  or  steam  tug  with  sailing 
vessels  in  tow,  shall  slow  the  engines  of  his  vessel  when 
within  thirty  yards,  until  he  shall  have  passed  the  sailing 
vessel  or  steam  tug  and  train.  He  shall  likewise  slow  his 
engines  at  least  one  hundred  yards  from  any  vessel  aground 
or  at  anchor  in  the  river.  Steam  tugs  and  train,  when 
meeting  other  vessels,  shall  in  proper  time,  put  their  helms  to 
port,  and  when  overtaken  shall  put  their  helms  to  starboard, 
and  keep  sufficiently  to  the  proper  side  of  the  river. 

33.  The  master  of  any  steamer,  either  putting  out  or  taking 
in  passengers  or  goods,  by  small  boats,  shall  keep  as  near  as 
can  with  safety  be  done  to  the  shore  upon  which  he  is  putting 
out,  or  from  which  he  is  receiving  passengers  or  good^  so  as 
to  allow  ample  room  for  other  vessels  to  pass  in  s^ety  on  the 
off-side. 

34.  {Passenger  steamers  to  stop  their  engines  before  and  when 
boats  are  alongside:  precautions  to  be  used  in  picking  up  or 
putting  out  passengers, ) 
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35.  {Ferry  steamers  arriving  at  landing  place  at  the  same  Looal  roles 
time;  the  last  to  arrive  to  etopjifty  yards  off.)  (Clyde). 

44.  (Steamers  not  to  try  their  engines  when  at  berths.) 

45.  Steamers  to  have  lanterns  for  the  convenience  of  pas* 
sengers ;  *'  and  all  vessels  wlien  on  the  river  shall  conform  to 
the  Admiralty  Enles  with  regard  to  lights." 

46.  {Steamers  to  go  at  reduced  speed.) 

47.  {Passenger  steamers  not  to  take  up  passengers  in  certain 
parts  of  the  river.) 


COEK. 


The  bye-laws  and  regulatioxifl  of  9th  June,  1869,  for  preventing  ool-  Cork, 
liskms,  in  force  at  Cork  (under  1  (}eo.  IV.  o.  62,  and  the  Cork  Harbour 
Amendment  Act,  1866),  are  substantially  the  same  as  the  General  Regu- 
lations. There  are,  however,  seme  variations  and  additions,  the  principal 
of  which  are  as  follows : — The  local  rules  are  expressly  made  applicable  to 
steam  and  sailing  lighters ;  the  fog-horn  or  bell  is  to  be  sounded  once  every 
minute ;  and  there  are  special  pro\isions  for  speed  when  passinfif  dredgers 
and  other  craft,  and  for  the  navigpation  of  rafts  of  timber.  Rtdes  85,  89, 
90,  and  91  are  as  follows : — 

85.  When  any  steam  vessels  moving  in  opposite  directions 
shall  approach  each  other,  the  masters  shall  respectively  slow 
engines  as  soon  as  such  vessels  shall  come  within  one  hundred 
yards  of  each  other,  and  shall  cause  the  respective  vessels  to 
keep  as  near  as  they  can  towards  the  side  of  the  river  to  the 
right  or  starboard,  so  as  to  afPord  all  possible  facility  to  each 
other  to  pass. 

89.  Every  steam  vessel,  when  navigating  any  narrow 
channel,  shall,  whenever  it  is  safe  and  practicable,  keep  to 
that  side  of  the  fairway  or  midchannel,  which  lies  on  the 
starboard  side  of  such  steam  vessel. 

90.  No  steam  vessel  shall  race,  or  attempt  to  strive  or  race, 
the  one  against  the  other ;  nor  shall  any  steam  vessel  attempt 
to  come  in  the  wake  of  another  steam  vessel  between  Horse- 
head  and  the  sea,  nor  pass  one  proceeding  in  the  same 
direction,  except  at  a  safe  distance ;  and  the  slower  moving 
vessel  shall  allow  the  faster  moving  vessel  freely  to  pass. 

91.  The  master,  or  other  person  in  charge  of  steam  vessels, 
shall  not  proceed  at  any  greater  speed  than  quarter  speed  in 
any  part  of  the  river,  west  of  the  east  end  of  Myrtle  Hill 
Terrace. 
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Local  nilM. 
Dablin. 


Holyhead. 


DUBLIN. 

The  bye-laws  made  under  the  Dublin  Port  and  Dobks  Act,  1869,  pio- 
▼ide  for  the  regulation  of  the  navigation  of  the  Port  by  the  Harbour  and 
Dock- Masters ;  yessels  on  an  outside  tier  are  to  exhibit  a  oonspicuoua 
briffht  light ;  if  ashore  in  the  fairway  they  are  to  exhibit  a  similar  light, 
and  in  foggy  and  thick  weather  sound  a  fog-hom  or  bell ;  when  a  Teasel, 
has  a  warp  out  other  ressels  are  not  to  run  foul  of  it ;  yessels  are  not  to 
swing  or  warp  while  there  is  risk  of  collision  to  others ;  ropes  snd  moor- 
ings are  to  be  slacked  when  necessary ;  the  G^eral  Begpulations  are 
specially  made  applicable  to  yessels  navigating  the  port ;  between  the 
quay  walls  slow  speed  is  enjoined  ;  between  Poolbeg  lighthouse  and  the 
Koyal  Canal  Dock  no  more  than  two  vessels  are  to  be  towed  abreast  or 
thx^ee  in  a  length,  west  of  the  Royal  Canal  Dock  only  two  vessels  in  length 
and  not  abreast,  and  at  a  speed  of  not  more  than  two  miles  an  hour;  slow 
speed  is  enjoined  on  tugs  when  bringing  their  tows  to  a  berth  ;  and  on 
steamships  generally,  so  as  not  to  endang^er  dredgers  and  other  craft  at 
work. 


HOLYHEAD. 

At  Holyhead,  by  Regulations  of  the  Ist  December,  1877,  issued  by  order 
of  the  Board  of  Trade,  and  signed  by  the  Harbour-Master,  ships  are 
warned  against  bring^g  up  outside  the  breakwater,  or  in  the  fairway, 
where  they  are  in  the  track  of  packets ;  if  unavoidably  brought  up  in  the 
fairway  masters  are  particularly  requested  to  exhibit  two  ridmg  li^ts,  one 
at  the  peak  and  one  torward ;  when  navigating  the  fairway  at  night  veesela 
should  bum  a  flare-up  or  bright  light ;  small  vessels  should  come  into  the 
harbour  of  refuge  and  leave  the  outer  anchorage  for  large  ships ;  veeeds 
riding  in  the  hi^bours  or  roadsteads  are  to  exhibit  the  Reg^ation  riding 
light ;  vessels  are  not  to  enter  the  inner  harbour  at  a  high  rate  of  spee^ 
or  endang^  the  packets  alongside  the  jetties ;  in  bad  weather  vessels  are 
to  be  securely  anchored  and  made  snug ;  coming  round  the  breakwater 
vessels  are  to  go  at  reduced  speed,  as  they  are  coming  round  a  blind  comer ; 
the  mail  packets  bum  a  red  flashing  light  when  rounding  the  breakwater ; 
and  when  swinging  and  blocking  the  entrance  the  red  flash  light  is  burnt 
and  fog-bell  sounded ;  when  the  harbour  is  clear  a  green  £ish  light  Is 
burnt. 


Humber. 


HUMBEE. 

The  following  rules  were  made  under  the  powers  of  25  &  26  Vict, 
c.  63  by  Order  in  Council  of  19th  December,  1881  (see  7  P.  D.  268).  An 
infriugement  of  them  bringB  a  ship  within  the  penalty  of  36  &  36  Viot. 
c.  85,  s.  17  ;  The  Ripon  and  The  Eetex^  Ad.  DIv.  2nd  Man^,  1885. 

Rules  made  by  the  Corporation  of  the  Guild  or  Brotherhood  of  Masters 
and  Pilots,  Seamen  of  the  Trinity  House,  in  Kingston-upon-Hull,  oon- 
oeming  the  lights  to  be  carried  by  vessels  (except  river  craft  under  ten 
tons'  measurement)  navigating  the  River  Mumber  and  tiie  Rivers  Quae 
and  Trent,  and  concerning  the  steps  for  avoiding  collision  to  be  taken  by 
yessels  navigating  such  waters. 

I.  All  yessels,  as  well  sailing  yessels  as  steamers  (except  dumb* 
craft),  while  navigating,  or  anchored,  or  moored  in  tne  Biver 
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Humber,  or  in  anjrpart  of  the  Elver  Ouse,  at  or  below  Gh)ole,  or  Local  mka 
in  any  part  of  the  Kiver  Trent,  at  or  below  Oainsborough,  shall  (Hmnber). 
obsenre  and  obey  the  ''  BeguIationB  for  Preventing  (^lUsions 
at  Sea,"  set  out  in  the  first  schedule  annexed  to  an  Order  in 
Council  made  in  pursuance  of  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  and  dated  the  14th  day  oi  August, 
1879,  and  as  varied  and  amended  by  an  Order  in  Council, 
made  as  aforesaid,  and  dated  the  26th  day  of  August,  1881, 
with  the  exceptions  and  additions  made  in  the  following 
Bules. 

n.  All  vessels,  as  aforesaid,  when  at  anchor  in  the  Biver 
Humber,  or  in  any  part  of  the  Biver  Ouse,  at  or  below  Ooole, 
or  in  any  part  of  the  Biver  Trent,  at  or  below  Gainsborough, 
shall,  between  sunset  and  sunrise,  instead  of  the  liffht  pre- 
scribed by  Art.  8  of  the  said  Begulations,  exhibit  &om  the 
f orestay,  or  otherwise  near  the  bow  of  the  vessel,  where  it  can 
best  be  seen,  a  white  light  in  a  globular  lantern  of  8  inches  in 
diameter,  and  so  constructed  as  to  show  a  clear,  imiform,  and 
unbroken  light  visible  all  round  the  horizon  at  a  distance  of 
at  least  one  mile ;  and  in  addition  thereto,  all  vessels  having 
two  or  more  masts  shaU  exhibit  another  white  light  at  double 
the  height  of  the  bow  light,  at  the  main  or  mizen  peak, 
or  the  boom  topping  lift,  or  other  position  near  the  stem 
where  it  can  best  be  seen. 

m.  Dumb-craft  shall,  between  simset  and  sunrise,  exhibit 
in  the  forepart  of  the  craft  a  white  light  behind  an  opal  frosted 
or  ground  colourless  glass  shade,  and  distinctly  visible  on  all 
sides,  not  less  in  height  above  deck  or  above  any  cargo  or 
other  obstruction  on  the  deck : — 

(1.)  When  at  anchor,  than  5  feet ; 

(2.)  When  being  towed,  than  3  feet ;  and  the  stemmost  of 
the  craft  towed  shall  also  exhibit  a  white  light  at  the 
stem. 

ly.  Any  vessel  which  from  unavoidable  circumstances  may 
be  compelled  to  anchor  in  the  fairway  of  the  river  shall,  with 
as  little  delay  as  may  be,  remove  to  a  proper  roadstead  or 
otherwise  proceed  on  her  course. 

V.  In  interpreting  these  Bules,  the  term  "  dumb-craft " 
shall  include  canal  boats,  mud  barges,  and  other  barges, 
lighters,  vessels  without  masts  and  vessels  Tvithout  either  deck 
or  mast,  sloops  and  keels  with  their  masts  lowered,  and  rafts. 


obaxmeU. 
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Looia  roles.  MEBSEY  (SEA  CHANNELS). 

37  &  38  Vict.  o.  52. 

An  Act  to  make  Regulations  for  Preventing  Collisions  in  Sea 
Channels  leading  to  the  River  Mersey. 

^ff^{  "^  Whereas  it  is  expedient  to  make  special  regulations  for 
preventing  collisions  between  vessels  in  the  sea  channels  lead- 
ing to  the  River  Mersey. 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal  and  Commons  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

§  1.  Any  general  Eegulations  for  preventing  collisions  at 
sea  for  the  time  being  in  force  under  the  provisions  of  the 
Merchant  Shipping  Acts  shall  be  construed  as  if  the  following 
[Regulations  were  added  thereto,  that  is  to  say — 

(1.)  Every  steamship,  and  every  vessel  in  tow  of  any  steam- 
ship, when  navigating  in  the  sea  channels  or  ap- 
proaches to  the  lliver  Mersey,  between  the  Sock 
Lighthouse  and  the  furthest  point  seawards  to  which 
such  sea  channels  or  approaches  respectively  are  for 
the  time  being  buoyed  on  both  sides,  shall,  whenever 
it  is  safe  and  practicable,  keep  to  that  side  of  the 
fairway  or  mid-channel  which  lies  on  the  starboard 
side  of  such  steamship  or  vessel  in  tow. 
(2.)  Every  ship  at  anchor  in  the  said  sea  channels  or  ap- 
proaches, within  the  limits  aforesaid,  shall  carry  the 
single  white  light  prescribed  by  Art.  7  of  the  General 
Be&;idations(£^)  for  preventing  collisions  at  sea,  made 
under  the  authority  of  the  '' Merchant  Shipping 
Amendment  Act,  1862,"  at  a  height  not  exceeding 
20  feet  above  the  hull,  suspended  from  the  forestay, 
or  otherwise  near  the  bow  of  the  ship  where  it  can 
be  best  seen ;  and,  in  addition  to  the  said  light,  all 
ships  having  two  or  more  masts  shall  exhibit  another 
similar  white  light,  at  double  the  height  of  the  bow 
light,  at  the  main  or  mizzen  peak,  or  at  the  boom 
topping  lift,  or  other  position  near  the  stem  where  it 
can  be  best  seen. 
§  2.  This  Act  shall  not  come  into  operation  imtil  the  first 
day  of  November,  1874. 

(rf)  /.*.,  of  1863. 
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MERSEY  (EEVER).  Local  nUee 

(Meraey). 
The  following  roles  were  made  punnant  to  26  &  26  Viot.  o.  63,  8.  32, 
by  an  Order  in  Cofiincil  of  the  6th  of  Jan.  1881 :~ 

JRules  concerning  the  lights  or  tignah  to  he  carried^  and  con* 
ceming  the  steps  for  avoiding  collision  to  he  taken  by  vessels 
navigating  the  River  Mersey  (e). 

1.  Every  vessel  exceeding  ten  tons  measurement,  including 
river  craft  while  navigating,  or  anchored  or  moored  in  any 
part  of  the  River  Mersey,  shall  from  and  after  the  1st  day  of 
Pebioiary,  1881,  observe  and  obey  the  new  **  Regulations  for 
Preventing  Collisions  at  Sea,"  as  set  out  in  the  first  schedule 
annexed  to  an  Order  in  Council  made  in  pursuance  of  the 
Merchant  Shipping  Act  Amendment  Act,  1 862,  and  dated  the 
14th  day  of  August,  1879,  and  as  varied  and  amended  by  an 
Order  in  Council  made  as  aforesaid  and  dated  the  24th  day  of 
March,  1880,  with  the  exceptions  and  additions  mentioned  in 
the  following  rules. 

2.  Canal  flats,  and  all  other  vessels  without  masts,  whilst 
being  towed,  shall  cany  the  lights  prescribed  for  sailing 
vessels  by  Art.  6  of  the  said  "Regulations  for  Preventing 
CoUisions  at  Sea." 

3.  In  addition  to  the  lights  for  a  steam  vessel  towing 
another  vessel  prescribed  by  Art.  4  of  the  said  Regulations, 
such  steam  vessel  shall  cany  a  bright  white  light  showing 
astern  as  a  siding  light  to  the  vess^  or  vessels  being  towed. 

4.  Instead  of  the  light  prescribed  by  Art.  8  of  the  said 
Reg^ations,  every  vessel  when  at  anchor  in  the  River 
Mersey  shall  cany  two  white  lights  in  globular  lanterns  of 
not  less  than  eight  inches  in  diameter,  and  so  constructed 
as  to  show  a  clear  uniform  and  unbroken  light  visible  all 
round  the  horizon  for  at  least  one  mile ;  one  of  which  lights 
shall  be  placed  at  a  height  not  exceedkig  twenty  feet  above 
the  hull  on  the  f orestay,  or  otherwise  near  the  bow  where  it 
may  best  be  seen,  and  the  other  at  the  main  or  mizen  peak, 
or  on  the  boom  topping  lift,  or  other  position  near  the  stem, 
at  double  the  height  of  the  bow  lieht  before  mentioned. 

5.  Instead  of  the  light  prescribed  by  Art.  1 1  of  the  said 
Regulations,  a  bright  white  light,  similar  to  the  lights  men- 
tioned in  Rule  4,  shall  be  shown  continuously  from  the  stern 
rail  of  every  vessel  while  imder  way  and  in  motion  in  all 
weathers,  between  sunset  and  sunrise. 

{«)  The  Boles  of  1866,  for  which  pears  that  ships  in  these  waters  are 

these  are  substitated,  purported  to  subject  to  the  general  Begulations 

apply  to  "  the  sea  channels  and  ap-  as  modified  by  37  &  38  Vict.  c.  62, 

proachef^ "  to  the  Mersey.    It  ap-  mpra. 

M.  K  K 


498 


APPENDIX. 


Local  mien 

(Meney). 


6.  A  vessel  anchored  to  mark  the  position  of  a  wreck  or 
other  obstruction  shall  carry  in  all  weathers,  from  sunset  to 
sunrise,  two  bright  white  lights  similar  to  those  mentioned  in 
"Rule  4,  which  lights  shall  be  placed  horizontaUj  on  a  cross 
yard  on  the  foremast  at  a  height  not  exceeding  twenty  feet 
above  the  hull,  and  twenty  feet  apart.  And  the  said  vessel 
shall  carry  in  all  weathers,  between  sunrise  and  sunset,  two 
black  balls  placed  as  hereinbefore  ordered  with  regard  to  the 
lights  afore-mentioned. 


Solent. 


SOLENT. 

By  an  Order  in  Council  of  tlie  3rd  of  May,  1882,  made  under  the  Solent 
Narlgaiion  Act,  1881,  44  &  45  Vict.  c.  219  (Local),  certain  limito  are 
specified  for  anchorage  gpx)und  in  the  n^ghbonrhood  of  Cowes  and  Ryde. 


Snez  Canal. 


SUEZ  CANAL  (/). 

The  substance  of  the  Regulations  for,  the  navigpation  of  the  Suez  Canal 
(of  Ist  July,  1878)  is  as  follows : — ^The  iw^-giniiiTn  speed  is  to  be  five- 
and-a-half  Imots.  All  ships  oyer  100  tons  are  to  take  pilots ;  "  but  the 
responsibility  as  regards  the  management  of  the  ship  devolves  solely  on 
tho  captain  ; ''  yards  are  to  be  braced  forward ;  jibbooms  to  be  in ;  and  a 
kedge  ready  to  let  go  astern ;  a  boat  is  to  be  towed  astern  ;  watoh  to  be 
kept  by  day  and  night ;  hands  are  to  be  stationed  ready  to  let  go  hawsers ; 
navigation  at  night  is  at  the  captain's  risk. 

Ships  moored  are  to  show  a  light  forward  and  another  aft ;  otherwise 
the  usual  lights  to  be  carried,  except  that  on  the  approach  of  another  ship 
two  white  lights  are  to  be  shown  over  the  side  on  which  the  other  is  to 
pass  ;  whistles  are  to  be  blown  on  ships  approaching  and  passing  ;  steam- 
ships are  to  stop  when  the  passage  is  not  clear,  and  to  reduce  spieed  when 
Eassing  craft.  "Whenever  a  collision  appears  probable,  no  ship  must 
esitate  to  take  the  ground,  and  thus  avoid  collision.  The  expenses  con- 
sequent upon  a  grounding  under  these  circumstances  shall  be  oefrayed  by 
the  ship  in  fault."  Vessels  approaching  are  to  reduce  speed  and  hug  the 
starboard  side,  if  required  to  do  so  by  the  pilot ;  vessels  are  not  to  over- 
take and  pass  others,  except  when  necessary,  and  then  only  at  sidings  by 
the  direction  of  the  canal  authorities. 


Tees. 


TEES. 

Bye-laws  of  5th  September.  1870,  made  under  the  Tees  Conservancy 
Acts,  and  the  Harbours,  Docks  and  Piers  Clauses  Act,  1847,  provide  for 
the  proper  mooring  of  ships  under  the  direction  of  the  Harbour-Master ; 
vesseLs  m  the  harbour  are  to  have  at  least  one  responsible  person  on  board ; 
anchors  are  to  be  in  dear  of  the  gunwale  or  witii  the  stock  awash ;  no 

(/)  See  Nautical  Magazine,  pilotaoe,  see  The  Gh^  Mannerin^f 
1878,  p.  572 ;    as  to  compulBory      7  P.  B.  132,  supra,  p.  230. 
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more  than  two  ships  are  to  be  alongside  the  wharves  staiths  or  spouts  at  Local  rules 
the  same  time,  and  when  so  lying  are  not  to  haye  their  anchor  in  the  (Tees), 
channel ;  ships  are  to  oanr  the  lights  required  by  the  General  Begula- 
tions,  except  that  steamships  in  tow  are  to  carry  side  lights  only ;  fog- 
horns and  steam- whistles  are  to  be  sounded  during  fog  once  in  eyery 
minute ;  masters  of  passenger  steamships  are  to  remain  on  the  paddle- 
box  ;  tuffs  are  to  attend  on  their  tows  tOl  moored ;  steam  wherries  are  to 
l>e  proyioed  with  whistles ;  other  rules  (17 — 31)  are  as  follows : — 

17.  Every  ship  navigatinff  the  river  Bhall  keep  tlie  star- 
board side,  so  that  the  port-hebu  may  always  be  applied  to 
dear  vessels  proceeding  in  the  opposite  direction. 

18.  Every  steamship  when  approaching  another  ship  on  an 
opposite  course  or  from  an  opposite  direction  shall,  before 
approaching  within  thirty  yards,  slacken  her  speed,  and  keep 
as  near  as  possible  to  the  starboard  side  of  the  river,  so  as  to 
afford  the  greatest  facility  for  passing  the  approaching  ship. 

19.  All  steam  vessels  and  smps  towed  by  steamships  must 
so  approach  the  river  from  sea  as  to  enter  on  that  side  of  the 
channel  reserved  for  their  navigation. 

20.  AU  ships,  when  under  way,  requiring  to  pass  over  a 
part  of  the  channel  which  is  not  within  that  portion  reserved 
for  their  navigation,  for  the  purpose  of  proceeding  to  or  from 
landings,  moorings,  or  other  places,  must  take  upon  them- 
selves the  responsibility  of  doing  so  in  safety  with  reference 
to  the  passing  traffic ;  and  any  snip  continuing  its  navigation 
after  reaching  such  landing,  mooring,  or  other  place,  must 
again  proceed  to  the  side  of  the  river  specified  as  the  proper 
side  for  its  navigation,  so  soon  as  practicable,  and  take  upon 
itself  the  responsibility  of  doing  so  in  safety,  with  respect  to 
the  passing  traffic. 

21.  Ships  crossing  the  river,  and  ships  turning,  must  take 
upon  themselves  the  responsibility  of  doing  so  safely  with 
reference  to  the  passing  traffic. 

22.  No  steamship  £all  at  any  time  be  navigated  in  any 
part  of  the  river  at  a  higher  rate  of  speed  than  a  maximum 
rate  of  six  miles  per  hour  (^). 

23.  Whenever  there  is  a  fog,  no  steamship  shall  be  navi- 
gated in  any  part  of  the  river  at  a  higher  rate  of  speed  than 

three  miles  per  hour. 

««««««« 

25.  When  steamships  are  proceeding  in  the  same  direction, 
but  with  unequal  speed,  the  ship  which  steams  slowest  shall, 
when  overtaken,  keep  sufficiently  to  that  bank  of  the  river 

(^)  This  means  over  the  groimd,  oeeding  to  sea  against  athreerknot 

not  through  i^e  water :  see  The  R,  flood  tide  at  a  speed  over  the  ground 

X.  Alston,  8  P.  D.  6,  where  it  was  of  five  knots  had  not  infringed  Bole 

held  tiiat  a  vessel  in  the  Tees  pro-  22. 

kk2 
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Local  rules      which  is  on  her  own  Btarboard  side,  and  shall  offer  no  obstruc- 
(Teee).  tion  whatever,  by  crossing  the  channel  or  otherwise,  to  the 

free  passage  of  the  faster  ship,  and  shall  ease  and,  if  neces- 
sary, stop  the  engine  as  soon  as  a  faster  ship  comes  within 
thirty  yards,  and  in  like  manner  the  faster  ship  shall  ease  its 
engine  when  it  comes  within  thirty  yards  of  the  slower  ship, 
until  it  has  passed  the  ship  so  oveimken ;  and,  that  ignorance 
of  the  approach  of  the  faster  ship  may  not  be  pleaded  by  the 
master  of  the  slower  ship,  it  shall  be  sufficient  intimation  of 
such  approach  if  the  steam- whistle  of  the  faster  ship  be  three 
times  sounded ;  but  no  ship  overtaking  any  other  ship  wiU.  be 
justified  in  passing  such  ship  at  any  of  the  points  or  other 
dangerous  turnings  of  the  river,  or  at  any  dock  entrance. 

26.  Eveiy  steamship,  other  than  a  steamship  employed  in 
towing,  meeting  or  overtaking  any  sailing  ship  or  steam  tug 
with  sailing  ships  in  tow,  shall  ease  its  engines  before  arriv- 
ing within  thirty  yards  of,  and  until  it  shafl  have  passed,  the 
sailing  ship  or  steam  tug  and  train.  Eveiy  steim  tug  and 
train,  when  meeting  another  vessel,  shall,  in  proper  time,  put 
their  helms  to  port,  and,  when  overtaken,  shall  keep  suffi- 
ciently to  the  proper  side  of  the  river  to  allow  the  ship  over- 
taking them  to  pass. 

27.  All  ships  towing  in  from  sea  with  a  long  scope  of  tow- 
line  must  shorten  the  same  on  getting  inside  the  river,  and 
before  reaching  the  Cleveland  Kailway  jetty,  near  Cargo 
Fleet.  The  tow-line,  when  so  shortened,  must  not  exceed 
twenty-five  fathoms  in  length. 

28.  Every  steam-tug  or  other  steamship  towing  a  ship  into 
the  port  which  shall  not  already  have  a  pilot  on  board,  and 
whether  showing  a  signal  for  a  pilot  or  not,  shall  be  bound  to 
ease,  or  stop  if  necessaiy,  to  enable  a  pilot  to  board  the  ship, 
unless  the  master  thereof  shall  have  previously  informed  the 
master  of  the  steamship  that  he  did  not  intend  to  take  a  pilot. 

29.  No  ship  shall  be  allowed  to  drift  in  any  part  of  the 
river  or  harbour.  Every  ship  must  be  properly  navigated, 
or  moored  clear  of  the  navigable  channel.  Ships  proceeding 
to  any  dock,  and  arriving  oE  the  entrance  of  such  dock  before 
the  signal  for  admission  is  hoisted,  must  keep  on  either  side 
of  the  navigable  channel,  and  out  of  the  fairway  of  the  river 
or  dock  tnmc,  until  the  signal  is  hoisted  for  their  reception. 

30.  No  steam-tug  or  other  steamship  shall  tow  two  or  more 
ships  alongside  each  other,  nor  shall  tow  more  than  one  raft 
of  timber  when  such  rafts  exceed  150  feet  in  leng^  or  30  feet 
in  breadth. 

31  &  32.  {Steamships  to  he  properly  manned;  one  man  to  he 
on  the  look-out  hy  day  and  two  at  night;  steamship's  hell  or 
whistle  to  he  sounded  in  fog  once  a  minute,) 
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THAMES.  Local  roles 

(ThAmes). 
Boles  and  bye-laws  for  the  navigation  of  the  Hirer  Thames,  made 
nnder  the  Thames  Conseryanoj  Acts,  1857  and  1864,  the  Thames  Navi- 
gation Act,  1866,  the  Thames  Conservancy  Act,  1867,  and  the  Thames 
Sfavigation  Act,  1870,  and  approved  by  Order  in  Council  of  Febroary 
5th,  1872,  provide  (3 — 13)  for  the  mooring  and  berthing  of  vessels  at  the 
tiers  and  public  moorings ;  (14)  vessels  in  certain  parts  of  the  river  are  to 
navigpate  singly ;  15  is  as  follows : — 

15.  All  vessels  navigating^  Gravesend  Beach  are  to  keep  to 
the  northward  of  a  line  defined  by  a  skeleton  beacon  erected 
upon  the  India  Arms  Wharf  on  with  the  high  chimney  of  the 
Cement  Works  at  Northfleet;  and  all  vessels  intending  to 
anchor  in  the  Reach  are  to  bring  up  to  the  southward  of  that 
line.  A  lantern  is  placed  on  the  above  beacon  which  shows 
(at  night)  a  bright  light  to  the  northward  of  the  same  line, 
and  a  red  light  to  the  southward  of  it,  over  the  anchorage 
ground.  All  vessels  so  anchoring  and  remaining  beyond  a 
period  of  twenty-four  hours  are  to  be  moored. 

Barges  are  to  be  sofficiently  manned  (16) ;  anchors  are  to  be  buoyed ; 
they  may  not  be  laid  in  the  fairwav,  or  carried  a-cock-bill  (17 — 20) ;  there 
are  various  regulations  as  to  vessels  lying  at  the  tiers  and  their  moorings 
(21 — 27) ;  28  provides  that  vessels  are  to  be  navigated  with  due  care  for 
the  safety  of  others ;  engines  are  not  to  be  moved  when  at  moorings  (31) ; 
the  master  of  every  steamship  is  required  to  remain  on  the  padole-box 
when  under  way  (36) ;  bargees  are  to  nave  fifteen  inches  free  board  to  the 
top  of  their  coamings  (41).  The  roles  as  to  navigation  and  ships'  lights 
are  as  follows : — 

(The  following  was  approved  by  Order  in  Council  of  17th  March,  1875.) 

3.  The  person  in  charge  of  the  stemmost  or  last  of  a  line 
of  barges,  when  being  towed,  shall  exhibit,  between  sunset 
and  sunrise,  a  white  light  from  the  stem  of  his  barge. 

(The  following  were  approved  by  Order  in  Council  of  11th  July,  1877.) 

2.  All  vessels  navigating  the  river  between  the  Albert 
Bridge,  at  Chelsea,  and  Charlton  Pier,  shall  be  navigated 
singly  and  separately,  except  small  boats  fastened  together, 
or  towed  alongside,  or  astern  of  other  vessels,  and  except 
vessels  towed  by  steam. 

3.  Vessels  towed  by  steam  shall  be  placed  two  abreast,  if 
more  than  four  in  number,  and  not  more  than  six  shall  be 
towed  together  at  one  time. 

4.  Above  and  to  the  westward  of  the  Albert  Bridge,  at 
Chelsea,  six  vessels  and  no  more  may  be  towed  together  in  a 
single  line,  at  one  time,  and  the  distance  between  any  two  of 
the  vessels,  so  towed,  shall  not  exceed  fifty  feet. 
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Local  rules  (The  following^  rules  made  under  the  abore  acts  were  appiOTed  bj 

(Thames).         Older  in  Council  of  18th  March,  1880.    The  marginal  notes  which  appear 

in  the  published  copies  of  the  Rules  are  not  contained  in  the  Order  in. 

Gk>unc]i,  and  are,  therefore,  omitted  below.) 

The  word  '*  vessel ''  sliall  mean  any  ship,  lighter,  barge, 
boat,  wherry,  punt,  canoe,  and  any  kind  of  crtdft  whatever, 
whether  navigated  by  steam  or  otherwise. 

The  word  ^*  river"  shall  mean  that  part  of  the  Biver  Thames 
which  is  within  the  jurisdiction  of  the  Conservators  between 
Oricklade,  in  the  county  of  Wilts,  and  Tantlet  Creek,  in  the 
county  of  Kent. 

1.  In  obeying  and  construing  the  following  rules  due 
regard  shall  be  had  to  all  dangers  of  navig^ation,  and  to  any 
special  circumstances  which  may  render  a  departure  from  the 
rules  necessary  in  order  to  avoid  immediate  danger. 

2.  Nothing  in  the  following  rules  shall  exonerate  any 
vessel,  or  the  owner,  or  master,  or  crew  thereof,  from  the 
consequences  of  any  neglect  to  carry  lights  or  signals,  or  of 
any  neglect  to  keep  a  proper  look-out,  or  of  the  neglect  of 
any  precaution  which  may  be  required  by  the  ordinary  prac- 
tice of  seamen,  or  by  the  special  circumstances  of  the  case. 

Bye-Law /or  the  Regulation  of  the  Navigation  of  the  River. 

3.  Every  steam  vessel  navigating  the  river  shall  be  navi- 
gated with  care  and  caution,  and  at  a  speed  and  in  a  manner 
which  shall  not  endanger  the  safety  of  other  vessels  or  moor- 
ings, or  cause  damage  thereto,  or  to  the  banks  of  the  river. 
Special  care  and  caution  shall  be  used  in  navigating  such 
steam  vessels  when  passing  vessels  employed  in  dredging  or 
removing  sunken  vessels  or  other  obstructions. 

If  the  safety  of  any  vessel  or  moorings  is  endangered,  or 
damage  is  caused  thereto  or  to  the  banks  of  the  river  by  a 
passing  steam  vessel,  the  onus  shall  lie  upon  the  owner  of 
such  steam  vessel  to  show  that  she  was  navigated  with  care 
and  caution,  at  such  speed  and  in  such  manner  as  directed  by 
this  rule. 

Bye- Laws  and  Rules  for  the  Regulation  of  the  Navigation  of  the 
River  between  Yantlet  Creek  and  Teddington  Lock. 

Rules  concerning  Lights, 

4.  The  lights  mentioned  in  the  following  rules,  numbered 
5  to  10,  and  no  others,  shall  be  carried  in  all  weathers  from 
sunset  to  sunrise. 

5.  A  steam  vessel  when  under  way  shaU  carry 

(a.)  On  or  before  the  foremast,  or  if  there  be  no  foremast, 
pn  a  stajff  at  the  forepart  of  the  vessel  at  a  height  above  the 
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Lull  of  not  less  than  twenty  feet,  and  if  the  breadth  of  the  l^ooal  roles 
vessel  exceeds  twenty  feet  then  at  a  height  above  the  hull  not  (Th*™o«)« 
less  than  such  breadth,  a  bright  white  light,  so  constructed  as 
to  show  a  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  twenty  points  of  the  compass,  so  fixed  as  to  throw 
the  light  ten  points  on  each  side  of  the  vessel — ^viz.,  from 
right  ahead  to  two  points  abaft  the  beam  on  either  side,  and 
of  such  a  character  as  to  be  visible  on  a  dark  night,  with  a 
dear  atmosphere,  at  a  distance  of  at  least  two  miles.  Pro- 
vided that  steam  vessels  which  navigate  both  above  and  below 
London  Bridge  shall  not  be  required  to  carry  their  lights  at  a 
greater  height  than  twelve  feet  above  the  hull. 

Steam  vessels  navigating  only  above  London  Bridge  may 
carry  the  white  light  at  any  convenient  height  above  the  stem. 

(b.)  On  the  starboard  side,  a  green  light  so  constructed  as 
to  show  a  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  ten  points  of  the  compass,  so  fixed  as  to  throw  the 
light  from  ri^t  ahead  to  two  points  abaft  the  beam  on  the 
starboard  side ;  and  of  such  a  character  as  to  be  visible  on  a 
dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at  least 
one  mile. 

(c.)  On  the  port  side,  a  red  light  so  constructed  as  to  show 
a  imiform  and  unbroken  light  over  an  arc  of  the  horizon  of 
ten  points  of  the  compass,  so  fixed  as  to  throw  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  the  port  side ; 
and  of  such  a  character  as  to  be  visible  on  a  dark  night,  with 
a  clear  atmosphere,  at  a  distance  of  at  least  one  mile. 

(d.)  The  said  green  and  red  side  lights  shall  be  fitted  in 
such  a  manner  as  to  prevent  these  lights  from  being  seen 
across  the  bow. 

(e.)  A  steam  vessel  when  towing  another  vessel  shall,  in 
addition  to  her  side  lights,  carry  two  bright  white  lights  in  a 
vertical  line  one  over  the  other,  not  less  than  four  feet  apart. 
Each  of  these  lights  shall  be  of  the  same  construction  and 
character,  and  shall  be  carried  in  the  same  position  as  the 
white  light  which  other  steam  vessels  are  required  to  carry. 

(f.)  A  steam  vessel  towing  may  also  carry  a  light  showing 
astern  as  a  guiding  light  to  the  vessel  or  vessels  towed,  but 
this  light  must  be  so  screened  as  not  to  be  visible  further 
forwara  than  four  points  abaft  her  beam. 

6.  A  sailing  vessel  under  way,  or  being  towed,  shall  only 
carry  the  side  lights  provided  by  (b)  and  (c)  of  Bule  5  for  a 
steam  vessel  under  way. 

7.  A  steam  vessel,  a  sailing  vessel,  or  a  barge  when  at 
anchor  in  the  river,  shall  carry  where  it  can  best  be  seen,  at  a 
height  not  exceeding  twenty  feet  above  the  hull,  a  white  light, 
in  a  globular  lantern  of  not  less  than  eight  inches  in  diameter, 


604  APPENDIX. 

Looal  roles  and  bo  oonstructed  as  to  show  a  dear,  uniform,  and  unbroken 
(Thames).  light,  visible  all  round  the  horizon,  at  a  distance  of  at  least 
one  mile;  provided  always  that  where  masted  vessels  are  lying 
in  tiers,  the  outermost  o£P-shore  masted  vessels  only  of  each 
tier  shall  each  carry  a  lifi^ht  similar  to  that  required  for  vessels 
at  anchor  ;  but  barges  lying  at  the  usual  barge-moorings  in 
the  river  above  Barking  Creek  shall  not  be  required  to  exhibit 
such  riding  light. 

8.  A  vessel  which  is  being  overtaken  by  another  vessel 
below  Barking  Creek  shall  show  from  her  stem  to  such  last- 
mentioned  vessel  a  white  light,  or  a  flare-up  light. 

This  rule  shall  not  apply  to  boats,  whenies,  punts,  or 
canoes. 

9.  All  vessels  when  employed  to  mark  the  positions  of 
wrecks  or  other  obstructions,  shall  exhibit  two  bright  lights 
placed  horizontally  not  less  than  six  nor  more  than  twelve  feet 
apart. 

10.  Every  steam  dredger  moored  in  the  river  shall,  between 
sunset  and  sunrise,  exhibit  three  bright  lights  from  globular 
lanterns  of  not  less  than  eight  inches  in  diameter,  the  said 
three  lights  to  be  placed  in  a  triang^ar  form,  and  to  be  of 
sufficient  power  to  be  distinctly  visible  with  a  clear  atmos- 
phere, on  a  dark  night,  at  a  distance  of  at  least  one  mile,  and 
to  be  placed  not  less  than  six  feet  apart  on  the  highest  part  of 
the  framework  athwart  ships. 

Rules  concerning  Fog^  ifc.  Signals, 

11.  All  vessels  entering  or  being  overtaken  by  a  fog  shall 
be  navigated  with  the  greatest  caution,  and  at  a  very  moderate 
speed. 

12.  Every  steam  vessel  navigating  the  river  shall  be  pro- 
vided with  a  steam-whistle  or  other  efficient  steam  sound 
signal,  60  placed  that  the  sound  may  not  be  intercepted  by 
any  obstruction,  and  also  with  an  efficient  bell.  Every 
sailing  vessel  navigating  the  river  shall  be  provided  with 
an  efficient  fog-horn,  and  also  with  an  efficient  bell. 

13.  In  fog,  whether  by  day  or  night,  the  signals  described 
in  this  Eule  shall  be  used,  that  is  to  say : 

(a.)  A  steam  vessel  under  way  shall  make  with  her  steam- 
whistle,  or  other  steam  sound  signal,  at  intervals  of  not  more 
than  two  minutes,  a  prolonged  blast. 

(b.)  A  sailing  vessel  under  way  shall  soimd  her  fog-horn, 
at  intervals  of  not  more  than  two  minutes. 

(c.)  All  steam  vessels  and  all  sailing  vessels  when  in  the 
fairway  of  the  river,  and  not  under  way,  shall  at  intervals  of 
not  more  than  two  minutes  ring  the  bell. 
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JRules  as  to  Speed  and  Mode  o/  Navigation.  Local  roles 

(Thames). 

14.  Eveiy  steam  vessel,  when  appToaching  another  vessel. 
80  as  to  involve  risk  of  coUision,  shall  slacken  her  speed,  and 
shall  stop  and  reverse  if  necessary. 

15.  Steam  vessels  navigating  the  river  between  Barking 
Greek  and  London  Bridge,  other  than  river  passenger  steamers 
certified  to  carry  passengers  in  smooth  water  only,  shall  never 
exceed  a  speed  of  seven  statute  miles  per  hour  over  the 
ground,  whether  with  or  against  the  tide. 

16.  Every  sailing  vessel  or  steam  vessel,  overtaking  any 
other  vessel,  shall  keep  out  of  the  way  of  the  overtaken 
vessel,  which  latter  vessel  shall  keep  her  course. 

Bye-law8  and  Rules  Regulating  the  Navigation  of  the  River 
between  Yantlet  Creek  and  a  line  draum  from  Blackwall 
Point  to  Bow  Creek. 

Steam-whistle  Signals. 

17.  When  two  steam  vessels  are  in  sight  of  one  another, 
and  are  approaching,  with  risk  of  collision,  the  following 
steam  signals  shall  be  intimations  of  the  course  they  intend 
to  take : — 

(a.)  One  short  blast  of  the  steam-whisde  of  about  three 
seconds'  duration  to  mean  ''  I  am  directing  my  course  to  star- 
board, and  intend  to  pass  you  port  side  to  port  side."  The 
use  of  this  signal  shall  be  optional. 

(b.)  Two  NLori  blasts  of  the  steam-whistle,  each  of  about 
three  seconds'  duration,  to  mean  '*  I  am  directing  my  course 
to  port,  and  intend  to  pass  you  starboard  side  to  starboard 
side." 

This  latter  signal  shall  not  be  used  in  the  case  provided  by 
Bule  (22)  where  that  rule  can  be  obeyed ;  but  it  shall  be  com- 
pulsory to  use  this  signal  when  a  departure  from  that  rule  is 
necessary  to  avoid  immediate  danger. 

18.  When  it  is  unsafe  or  impracticable  for  a  steam  vessel 
to  keep  out  of  the  way  of  a  sailing  vessel,  she  shall  signify 
the  same  to  the  sailing  vessel  by  four  or  more  blasts  of  the 
Bteam-whistle  in  rapid  succession,  the  blasts  to  be  of  about 
two  seconds'  duration. 

19.  The  signals  by  whistle  mentioned  in  the  preceding  rules 
shall  not  be  used  on  any  occasion  or  for  any  purpose  except 
those  mentioned  in  the  rules ;  and  no  other  signal  by  whistle 
shall  be  made  by  any  steam  vessel  unless  it  be  by  a  prolonged 
blast  of  not  less  than  five  seconds'  duration. 
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Local  TuXm  Steering  and  Sailing  Rules. 

(Thamas). 

20.  When  two  Bailing  yesselB  are  approaching  one  another, 

BO  as  to  involve  risk  of  collision,  one  of  them  shall  keep  ont 
of  the  way  of  the  other,  as  follows,  viz. : — 

(a.)  A  vessel  which  is  running  free  shall  keep  out  of  the 
way  of  a  vessel  which  is  dose-haulecL 

(b.)  A  vessel  which  is  close-hauled  on  the  port  tack  shall 
keep  out  of  the  way  of  a  vessel  which  is  close-hauled  on  the 
starboard  tack. 

(c.)  When  both  are  running  free  with  the  wind  on  different 
sides,  the  vessel  which  has  the  wind  on  the  port  side  ahaU 
keep  out  of  the  way  of  the  other. 

(d.)  When  both  are  running  free  with  the  wind  on  the 
same  side,  the  vessel  which  is  to  windward  shall  keep  out  of 
the  way  of  the  vessel  which  is  to  leeward. 

(e.)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the 
way  of  the  other  vesseL 

21.  If  a  sailing  vessel  and  a  steam  vessel  are  proceeding  in 
such  a  direction  as  to  involve  risk  of  collision,  the  steam  vessel 
shall  keep  out  of  the  way  of  the  sailing  vessel. 

If  owing  to  causes  beyond  the  control  of  those  navigating 
the  steam  vessel  it  is  unsafe  or  impracticable  for  the  steam 
vessel  to  keep  out  of  the  way  of  the  sailing  vessel,  she  shall 
signify  the  same  to  the  sailing  vessel  by  four  or  more  blasts 
of  the  steam-whistle  in  rapid  succession,  as  mentioned  in 
Bule  (18) ;  the  sailing  vessel  shall  then  keep  out  of  the  way. 

22.  When  two  steam  vessels  proceeding  in  opposite  direc* 
tions,  the  one  up  and  the  other  down  the  river,  are  approach- 
ing one  another  so  as  to  involve  risk  of  collision,  they  shall 
pass  one  another  port  side  to  port  side  (A). 

23.  Steam  vessels  navigating  against  the  tide  shall,  before 
rounding  the  following  points,  viz.,  Coalhouse  Point,  Tilbury- 
ness.  Broadness,  Stoneness,  Crayfordness,  Cold  Harbour 
Point,  Jenningtree  Point,  Halfway-house  Point  or  Orossnessy 
Margaretness  or  Tripcock  Point,  BuU  Point  or  GaUionsnesSy 
Hookness,  and  Blackwall  Point,  ease  their  engines  and  wait 
until  any  other  vessels  rounding  the  point  with  the  tide  have 
passed  dear  (A). 

24.  Steam  vessels  crossing  from  one  side  of  the  river  towards 
the  other  side,  shall  keep  out  of  the  way  of  vessels  navigating 
up  and  down  the  river. 

25.  Where  by  the  above  Bules  one  of  two  vessels  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course. 

(A)  See  the  oaaea  below,  pp.  607-610,  aa  to  theee  mlea. 
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Bye-laws  and  Rules  regulating  the  Navigation  of  the  River       Local  rules 

above  Tedding  ton.  (Thames). 

26.  When  two  steam  vessels  proceeding  in  opposite  direc- 
tionSy  the  one  up  and  the  other  down  the  river,  are  approaching 
one  another  so  as  to  involve  risk  of  collision,  they  shaU  pass 
one  another  port  side  to  port  side. 

27.  Steam  vessels  navigating  against  the  stream  shall  ease, 
and,  if  necessary,  stop,  to  allow  vessels  coming  down  with  the 
stream  to  pass  clear. 

28.  Every  steam  vessel  shall,  when  under  way  after  sunset 
and  hefore  sunrise,  either  carry  the  lights  required  for  steam 
vessels  by  Eule  (5),  or  exhibit  a  bright  white  light  on  or 
above  the  stem,  or  on  the  funnel. 

29.  The  name  of  every  steam  vessel  navigating  the  river 
shall  be  painted  or  marked  and  kept  in  plainly  legible  cha- 
racters not  less  than  two  inches  in  length  on  the  outside  of 
both  bows  and  on  the  outside  of  the  stem ;  and  such  name 
and  the  residence  of  the  owner  shall  be  registered  with  the 
Conservators. 

30.  Any  person  committing  any  breach  of  or  in  any  way 
infringing  any  of  these  bye-laws  shall  be  liable  to  a  penalty  of 
and  shall  forfeit  a  sum  not  exceeding  5/.,  which  said  penalty 
shall  be  recovered,  enforced,  and  applied  according  to  the 
provisions  of  the  Thames  Conservancy  Acts,  1857  and  1864. 


Decisions  upon  the  Thames  Eules. 

There  hare  heen  the  following  decisions  upon  these  Hules. 

In  The  Odessa  {%)  it  was  held  that  Eule  22  of  the  Thames  Thames  rule, 
Eules  is  not  to  be  interpreted  in  the  same  way  as  Art.  15  No.  22. 
(the   "end-on"   Eule)   of  the  General  Eegulations.     Two  ^^Odeaaa. 
vessels  proceeding,  one  up  and  one  down  the  river,  may  be 
within  Kule  22  of  the  Thames  Eules  without  being  end  on  or 
nearly  end  on  within  the  meaning  of  Art.  15  of  the  General 
Eegidations.    The  application  of  Eule  22  is  determined  by 
the  circumstances  of  the  case ;  it  applies  whenever,  as  must 
generally  be  the  case,  there  is  risk  of  collision  to  two  vessels 
approaching  each  other  and  proceeding  the  one  up  and  the 
other  down  the  river. 

But,  for  the  rule  to  apply,  they  must  both  be  imder  way. 
Thus  the  rule  would  not  apply  to  a  vessel  lying  under  a  point 
or  without  any  way  upon  her  (Jc). 

The  Libra  (/)  is  an  important  decision  upon  the  22nd  and  Roles  22  &  23, 

ft)  4  Asp.  Mar.  Law  Cas.  493.  (t)  6  P.  D.  139. 

>)  TKe  AUffr$,  Ad.  Diy.  27ih  Feb.  18S6. 


s, 
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The  libra.  23rd  of  the  Thames  Eules.  The  Libra,  an  outward-bound 
Bteamship,  saw  the  masthead  light  of  The  Joseph  Ricketts,  a 
steamship,  coming  up  the  river  with  the  flood  tide  over 
Tilburyness,  one  of  the  points  specified  in  Bule  22,  and  re- 
quiring for  an  outward-bound  ship  the  starboard  helm.  The 
vessels  were  then  at  such  a  distance  apart  that  Bule  23  applied, 
The  Libra  being  so  far  from  the  north  shore  that  The  Iticketts 
might  have  passed  between  her  and  the  north  shore,  port  side 
to  port  side.  The  Ricketts  ported  to  round  the  point,  and  then 
steadied  her  helm,  intending  to  pass  The  Libra  port  side  to 
port  side.  The  Libra  then  starboarded,  and  showed  her  green 
light  to  The  Ricketts.  After  seeing  The  Ricketts^  masthead 
light.  The  Libra  saw  the  green  light  of  The  Ricketts,  and  then 
her  red.  When  the  red  appeared  the  helm  of  The  Libra  was 
put  to  starboard,  and  her  engines  put  full  speed  astern.  The 
Ricketts,  with  her  stem,  struck  the  starboard  side  of  The  Libra 
forward  of  amidships.  It  was  held  by  Sir  B.  Phillimore  that 
The  Libra  was  in  fault  for  starboarding,  and  breaking  Bule 
22.  In  the  Court  of  Appeal  it  was  contended  that  wherever 
Bule  23  applies  Bule  22  does  not.  It  was  held  that  the  rules 
were  not  to  be  so  construed  ;  that  if  a  vessel  in  or  about  mid- 
channel  going  down  the  river  is  approaching  another  on  the 
opposite  side  of  one  of  the  specified  points  coming  up,  so  that 
there  is  risk  of  collision,  both  rules  were  applicable,  and  must 
be  obeyed.  '' .  .  .  .  It  is  argued  that  the  rules  are  so  incon- 
sistent, that  whenever  the  23rd  applies  the  22ud  cannot.  I  do 
not  think  that  that  is  the  right  construction  of  the  rules.  I 
think  that  the  intention  of  the  23rd  rule  is,  that  when  vessels 
are  approaching  the  points  named  the  state  of  things  should 
not  arise  which  would  make  the  22  nd  rule  applicable ;  but, 
nevertheless,  if  that  state  of  things  does  arise,  ^ere  is  nothing 
in  the  23rd  rule  which  prevents  the  22nd  rule,  under  the  cir- 
cumstances, from  applying "  (m).  And  again  (p.  146): — 
''  They  may  be  approaching  so  as  to  involve  risk  of  collision, 
and  then  their  duty  is  to  pass  port  side  to  port  side ;  and, 
therefore,  it  is  not  true  that  whenever  the  23rd  rule  applies 
the  22nd  does  not.  Neither  is  the  converse  true.  The  truth 
is,  they  are  independent  rules,  and  that  it  depends  on  circum- 
stances whether  the  22nd  rule  applies  after  the  23rd  rule  has 
been  applied,  or  not." 

It  was  contended  in  the  same  case  that  the  true  construction 
of  the  words  in  Bule  23  as  to  waiting  until  other  ships  pass 
clear  is  that  the  vessel  navigating  agamst  the  tide  shall  wait  in 
the  slack  water  under  the  point.     This,  said  Brett,  L.J.,  is  not 

(m)  Per  Brett,  L.J.,  6  P.  D.  139,  145 ;  and  see  The  Margaret,  9  P.  D. 
47,  60. 
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the  true  meaning  of  the  rule : — "  All  that  the  23rd  rule  says  The  libra. 
is  that  when  it  is  likely  they  (the  ships)  may  meet  on  the 
point,  the  vessel  which  is  going  against  the  tide  shall  wait.  I 
think  the  meaning  of  that  is,  that  she  shall  so  far  check  her 
speed  as  to  prevent  her  coming  up  to  the  point  at  the  same 
tune  when  the  other  vessel  would  come  there." 

As  to  the  meaning  of  the  words  in  Eule  23,  ''  until  any 
other  vessels  rounding  the  point  with  the  tide  have  passed 
clear,"  Brett,  L.J.,  and  Cotton,  L.J.,  differed.  The  former 
thought  they  meant  clear  of  each  other,  the  latter  clear  of  the 
point. 

The  effect  of  Bule  23  of  the  Thames  Eules  was  again  dis-  Rtile  23. 
cussed  in  The  Margaret.  The  steamship  Clan  Sinclair,  of  ^^^^  Margaret. 
1,911  tons  nett,  and  355  feet  in  length,  came  out  of  the  South 
West  India  Dock,  which  is  on  the  north  side  of  the  Thames, 
about  where  the  curve  round  Blackwall  Point,  which  is  on 
the  south  side,  begins,  and  prepared  to  navigate  down  the 
river  against  a  flood  tide  with  the  assistance  of  a  tug.  She 
appears  to  have  been  about  mid-channel  when  The  Margaret, 
a  small  steamship,  was  seen  coming  up  about  a  third  of  a 
mile  off,  just  going  to  round  Blackwall  Point.  The  engines 
of  The  Clan  Sinclair,  which  were  then  going  easy,  were 
stopped  and  reversed,  and  the  tug  cast  off.  The  Margaret 
struck  The  Clan  Sinclair  on  her  starboard  side.  It  was  con- 
tended that  The  Clan  Sinclair  was  in  fault  for  breaking  the 
23rd  of  the  Thames  Eules.  It  was  held  by  Butt,  J.,  that  the 
Eule  contemplates  two  vessels  in  different  reaches  sighting 
each  other  across  the  point,  or  at  any  rate  at  a  time  when 
each  is  in  a  different  reach.  In  such  circumstances,  and  when 
it  is  likely  that  the  ships  will  meet  **  on  "  the  point,  the  Etde, 
as  explained  by  Brett,  L.J.,  in  The  Libra  (n),  requires  the 
vessel  navigating  against  the  tide  to  wait  until  the  other  has 
passed  clear  of  her.  Accepting  this  interpretation  of  the 
Kule  the  learned  judge  held  that  The  Clan  Sinclair  and 
The  Margaret  never  were  in  the  position  to  which  the  Bule 
applies.  This  decision  as  to  the  construction  of  Bule  23  was 
reversed  on  appeal  (o).  The  Court  of  Appeal  held  that  the 
Bule  applies  where  one  vessel  is  on  or  off  tne  point  when  she 
first  sees  the  other;  and  that  The  Libra  is  not  an  authority 
to  the  contrary.  Her  duty  when  in  such  a  position  under 
Bule  23  is  *^  to  remain  as  nearly  as  she  can  in  the  same  place 
with  respect  to  her  course  up  and  down  the  river  "  (/?).  The 
''  point  mentioned  in  the  Bule  was  defined  to  be  not  merely 
the  apex  or  pitch  of  the  point ;  it ''  begins  where  the  vessel, 

(»)  6  P.  D.  139,  145.  (p)  Per  Brett,  M.R.,  9  P.  D.  49. 

(o)  9  P.  D.  47. 
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Th4  Mmfar0i.  whether  proceeding  up  or  down,  and  having  to  go  ronnd, 
would,  if  nothing  were  in  the  way,  have  to  use  its  steerage 
power  for  the  purpose  of  continuing  in  a  proper  course,  and 
it  ends  where  the  necessity  for  using  that  power  ceases." 

The  words  *'  before  rounding  "  were  construed  in  a  jdmilar 
sense,  referring  to  the  time  during  which  she  is  under  the 
action  of  her  hehn  by  reason  of  thepoint. 

The  Margaret  was  taken  to  the  House  of  Lords,  where  the 
decision  of  the  Court  of  Appeal  was  reversed  and  that  of  Butt, 
J.,  restored (^).  The  decision  of  the  House  of  Lords  proceeded 
upon  the  ground  that,  even  assuming  that  the  construction 
placed  upon  Bule  23  by  the  Court  of  Appeal  was  correct,  and 
that  The  Clan  Sinclair  had  transgressed  tne  rule,  yet  since  the 
transgression  of  the  rule  did  not  contribute  to  the  collision, 
and  since  The  Margaret  could  by  ordinary  care  have  avoided 
the  collision,  she  {^The  Margaret)  was  alone  in  fault.  In  the 
House  of  Lords  a  point  was  raised  as  to  the  application  of 
Eule  23,  which  had  not  been  raised  in  either  of  the  courts 
below.  It  was  contended  that  the  heading  which  precedes 
Bule  17  of  the  Thames  Eules  limits  the  application  of  Bule 
23  to  that  part  of  the  river  which  lies  between  Blackwall 
Point  and  Yantlet  Creek ;  and  that,  The  Clan  Sinclair  being 
at  the  time  of  the  collision  above  Blackwall  Point,  the  rule 
did  not  apply  to  her.  The  contention  of  the  appellants  upon 
this  point  was  not  upheld.  Bule  23,  therefore,  applies  to  a 
vessel  about  to  round  Blackwall  Point  on  her  outward  voyage, 
though  she  is  above  (to  northward  and  westward  of)  a  line 
drawn  from  the  Point  to  Bow  Creek. 

As  to  the  true  construction  of  Bule  23,  the  Lords  (Lords 
Blackburn,  Watson  and  Fitzgerald)  gave  no  decision.  Lord 
Blackburn  dissented  from  the  opinion  expressed  by  Butt,  J., 
that  **  the  meaning  of  the  rule  was  that  the  vessels  which 
were  in  the  strai^t,  or  nearly  straight,  reach,  before  they 
began  to  turn  at  all,  were  to  wait  there  until  all  vessels  that 
might  be  seen  across  the  land  coming  in  the  opposite  direc- 
tion had  passed."  The  effect  of  that  would,  he  thought,  be 
very  inconvenient  and  hamper  the  navigation  of  the  river  veiy 
much.  The  fair  meaning  of  the  rule  was,  he  suggested, 
"  that  you  begin  to  round  when  there  is  so  much  curving  and 
rounding  of  the  river  that  the  vessels  going  down  the  river 
begin  to  turn  round  the  land ;  they  then  begin  to  round,  and 
when  they  have  come  so  far  down  that  the  curving  of  the 
river  ceases  and  they  go  straight,  they  then  cease  to  round." 
He  considered  that  the  mouth  of  the  South-West  India  Dock 
is  above  the  place  at  which  Bule  23  begins  to  apply. 

(q)  9  App.  Oas.  878. 
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The  directibn  in  Sale  23  to  ease  and  wait  is  a  question  of   ^^  Margaret. 
degree.   It  does  not  mean  that  the  ship's  way  is  to  be  stopped 
to  the  extent  of  losing  control  over  her  (r) ;  it  means  that  she 
shall  proceed  at  a  slower  pace  than  ordinary  for  the  purpose 
mentioned  in  the  rule  («). 


TYNE. 


The  bye-law»  of  December  12th,  1867,  made  trnder  the  River  Tyne  J^^  ""^ 
LnpzoTement  Acts  of  1850,  1857,  1861,  1865,  and  the  Harbonn,  Docks  K^T'^^)' 
and  Piers  Glauses  Act,  1847,  provide  (d.  1 — 3)  for  the  moozing  and  dis- 
mantling of  yesseb  under  the  Harbour  Master's  directions ;  yessels  at 
anchor  or  at  moorings  are  to  rig  in  booms,  bowspritn,  and  davits,  peak 
their  yards,  and  have  their  anchors  awash  or  on  deck,  as  required  by  the 
Harbour  Master.  Tlie  Regulations  as  to  ships'  lights  (d.  11—16)  are 
Bubstantialljr  the  same  as  the  General  Regulations  of  1863 ;  express  pro- 
vision being  made  for  steamships  in  tow,  which  are  required  to  carry  side 
lights  and  no  mast-hoid  light,  and  for  keels,  open  boats  not  exceeding 
fif^  feet  in  length,  and  rafts  of  timber,  which  are  required  to  carry  only 
a  lantern  witii  red  and  green  slide.  There  are  special  rules  (29 — 33)  as  to 
keeping  blear  of  dredgers  and  their  gear ;  as  to  manning  of  ships  and 
keeping  two  hands  after  sunset  or  in  fog  on  the  look-out  (35) ;  as  to 
steiuni^ips  and  steam- wherries'  bells  and  whistles,  which  are  to  be 
sounded  m  fog  once  every  minute  (36) ;  as  to  steamships  going  half  speed 
during  fog  (38) ;  as  to  the  master  of  passeng^  steamships  remaining  on 
the  p^dle-box  (42) ;  and  various  other  minute  regulations  for  the  safe 
navigation  of  the  river  and  docks. 

OUier  special  rules  as  to  navigation  are  as  follows  : — 

9.  Yessels  shall  not  be  allowed  to  lie  at  anchor  between 
"Whitehill  Point  and  the  Low  light  House.  All  vessels 
within  the  above  limits  must  make  fast  to  the  moorings  pro- 
vided for  the  purpose. 

10.  (Steam-skips  when  moored  not  to  move  their  engines.) 

17.  All  vessels  navigating  the  river  when  proceeding  to- 
wards sea,  shall  keep  to  the  south  of  midchannel ;  and  when 
coming  from  seaward  shall  keep  to  the  north  of  midchannel, 
so  that  the  port-helm  may  always  be  applied  to  clear  vessels 
proceeding  in  opposite  directions. 

18.  All  steam  vessels,  and  vessels  towed  by  steam- vessels, 
must  so  approach  the  river  from  the  sea  as  to  enter  on  that 
side  of  the  channel  reserved  for  their  navigation. 

19.  20,  21,  23,  24,  27  and  28  are  identical,  except  verbally  in  one  or  two 
instances,  with  clauses  19,  20,  21,  25,  26  and  28  of  the  Tees'  Regpilations 
(above,  p.  499). 

(r)  Fer  Lord  Bkckbum,  9  App.  (»)    Per    Lord    Watson,     ibid, 

Cas.  880.  p.  885. 
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Local  rolet  22.  When  Bteam  vesselBi  proceeding  in  opposite  directions, 

(^^®)'  approach  each  other,  they  shall,  at  a  proper  distance,  put 

their  helms  to  port,  and  when  within  thirty  yards  shall  ease 
their  engines  sufficiently,  and  keep  as  near  as  possible  to  the 
right  or  starboard  side  of  the  river,  so  as  to  afford  all  possible 
facility  for  passing  each  other. 

25.  All  vessels  towing  in  from  sea  with  a  long  scope  of 
tow-line  must  shorten  the  same  before  entering  the  Narrows, 
and  in  all  parts  of  the  river  extending  upwards  from  the  Low 
Light  House.  The  leng^  of  the  tow-une  must  not  exceed 
fifteen  fathoms  in  length. 

26.  No  steam-tug,  or  other  steam  vessel  shall,  within  the 
port,  take  or  have  in  tow  at  one  time  more  than  one  ship  or 
other  seagoing  vessel  of  a  register  tonnage  exceeding  one 
hundred  tons  (100  tons),  but  this  rule  shall  not  apply  to  vessels 
or  craft  used  by  or  belonging  to  the  commissioners. 
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Abaitdokment, 

liability  of  owners  after,  93. 

bj  one  ship  of  another  with  which  she  has  been  in  collision, 

59—63. 
by  crew,  of  ship  injured  in  collision,  109,  110. 
owners  not  bound  (as  against  the  wrong-doer)  to  raise  ship 

sunk  in  collision.  111. 

Accident.     See  Inevitable  Accident, 

Action, 

in  personam,  cannot  be  tacked  to  action  in  rem,  92. 

against  pilot,  99. 

successive  actions  by  sufPerers  in  coUision,  104,  175. 

against  owners  resident  abroad,  211. 

stay  of,  where  action  pending  elsewhere,  224. 

where  both  ships  are  foreign,  209. 

in  rem,  where  damage  but  no  coUision,  76,  82. 

in  rem,  does  not  lie  under  Lord  Campbell's  Act,  115,  116. 

for  limitation  of  liability,  183 — 185. 

whether  plaintiff  must  admit  liability  in,  184,  185. 

in  what  Court  to  be  brought,  184. 

Admiralty  Jttbibdiction, 
limits  of,  209. 

none,  for  loss  of  life,  115,  116. 
whether  wrong-doer  can  be  sued  personally,  99. 
damage  to  cargo,  281. 

where  there  is  damage  but  no  collision,  76,  82. 
as  between  tug  and  tow,  207. 
where  both  ships  foreign,  209. 

Altzb  her  course  to  Starboard  (or  Port),  meaning  of  expres- 
sion, 370,  373,  398,  399. 

America,  Law  of, 

cargo-owners'  remedy  where  both  ships  in  fault,  279. 
infringement  of  the  Begulations,  62,  63. 
inscrutable  fault,  liability  in  case  of,  132. 
limitation  of  liability,  187. 
M.  L  L 
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Amebiqa,  Law  or — continued. 

liability  in  case  of  oompulsoTj  pilotage,  229. 
liability  of  Bbip  for  neraigence  of  those  on  board,  88. 
as  to  tug  and  tow,  tbeir  liabilities,  197,  198. 
as  to  division  of  loss,  132. 
navigation  of  rivers,  408. 

Anchob, 

dami^  by  anchor  a-cock-bill,  29,  112. 

ship  hedging  with  her  anchor,  372. 

letting  go,  to  avoid  collision,  5,  11,  244. 

slipping,  to  avoid  collision,  102,  446. 

owner's  liability  as  to  letting  go,  when  compulsoiy  pilot  in 

charge,  244. 
keeping  clear  of  ship  at,  439,  441. 
coming  to  an  anchor,  duty  of  ship,  441. 
anchor  watch,  436,  444. 

riding  to  a  single  anchor  with  other  craft  to  leeward,  441. 
insumdent  ground  tackle,  241,  443. 

Akchob,  Ship  at, 

meaning  of  term,  in  the  Eeg^ations,  333. 

burden  of  proof  where  one  ship  is,  31. 

collision  with,  30,  439. 

with  ship  fast  to  moorings,  16,  439. 

giving  a  foul  berth  to,  440. 

duty  to  keep  clear  of,  34,  439,  441,  445. 

in  an  improper  place,  439,  445. 

in  the  track  of  ferry  boat,  358,  359. 

on  fishing  grounds,  442. 

fishing  boats  fast  to  their  nets,  449. 

insufficient  moorings,  11,  97,  443. 

insufficient  ground  tackle,  241,  443. 

precautions  to  be  observed  in  coming  to  an  anchor,  441,  442. 

making  fast  to  another  ship,  445. 

shifting  berth,  444. 

duty  of,  to  make  snug,  442,  443. 

sheering  about,  219,  333. 

parting  of  cable  or  moorings,  11,  97. 

slipping,  to  avoid  collision,  446. 

pilot's  duty  when,  243. 

ridinff  lights,  Art.  8 . .  332. 

fishing  boat's,  336,  339. 
Art.  5  does  not  apply  to,  329. 

Affbal, 

costs  of,  123. 

from  registrar,  costs  of,  122. 

upon  question  of  seamanship,  40. 
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AiFBOACHmo  TOO  CLOSE,  307,  448,  452. 
AauiLuir  Law,  shipowneis'  liability  by,  76,  77. 
Akbbbt.     See  Proettdingi  tn  rtm. 

of  cai^  to  compel  payment  ol  freight,  78. 

of  foreign  ship  that  has  ininred  property  of  British  Bubject, 
211. 

of  wrong-doing  ship,  36,  119. 

of  ship,  to  compel  owncre  to  appear,  169. 

of  ship  of  foreign  sorereign,  221, 

its  connection  with  limitation  of  liability,  168,  169. 

by  officer  of  City  of  London  Court,  Addenda. 

ASHOBB, 

collision  with  ship,  5,  102,  333,  453. 

ship  putting  herself  ashore,  to  avoid  collision,  102. 

taking  the  giaund  alongeide  ship,  441. 

ship  ashore  doing  damage  as  she  comes  off,  25,  453. 

negligence  of  persons  osnore  causing  collision,  180. 

duty  to  light  a  ship  ashore,  317. 

whether  Uke  is  within  Art.  5.  .329. 


power  to  order  inspection  by,  39, 
advise  Court  upon  questions  of  seamanship,  39. 
toko  no  part  in  the  judgment  of  the  Court,  39. 
appeal  upon  matter  of  pure  seamanship,  40. 

Ateeaob  ooKTBiBUTioir,  Collision  does  not  give  rise  to,  288,  289. 

Bah, 

damage  Hen  discharged  by,  83. 

insufncient,  84. 

excessive,  84,  125. 

enforcement  by  Court  of  Appeal,  84. 

must  be  given  by  foreign  sovereign  suing  in  British  Court, 

226. 
cost  of  bail  in  salvage  action  not  recoverable  as  damages, 

113. 
costs  of  excessive  baU,  125. 

Bailszs  of  ship,  may  recover  for  collision,  103, 

BAtTKKUPTCY  of  Owner  of  wrong-doing  ship,  82,  85. 

Basqe, 

driving  with  the  tide,  12,  16,  455. 
damage  by  barge  in  charge  of  licensed  waterman,  21 2. 
whether  damage  lien  attaches  to,  79. 
ll2 
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Babratby, 

infringement  of  the  Begulations  is  not,  279. 

collision  by  negligence  is  not,  within  bill  of  lading,  279. 

Beatikq  0T7T  Taoks,  duty  of  ship  as  to,  417. 

Belfast,  local  rules  of  navigation  for,  498. 

BSLOnTM, 

law  of,  as  to  division  of  loss,  162. 
as  to  limitation  of  liability,  188. 
as  to  compulsory  pilotage,  230. 

Bell, 

to  be  used  in  a  fog,  347. 
Turkish  ships  do  not  use,  347. 

Berth, 

foul,  440. 

takiSng  up,  in  dock,  441. 

keeping  a  berth  with  a  buoy,  444. 

Bill  of  Lading, 

meaning  of  exception  of  collision  in,  277. 

effect  of  other  exceptions,  276 — 280. 

collision  by  negligence  is  not  barratry  within,  279. 

BOABD  OF  TbADE, 

instructions  to  surveyors  as  to  lights,  323. 

proceedings  by,  for  loss  of  life,  177,  178. 

inquiry  by,  where  there  is  loss  of  life,  99,  116. 

none,  where  wrong-doing  ship  is  foreign,  223. 

opinion  of,  as  to  master's  responsibility  with  pilot  on  board, 

253. 
powers  of,  to  enforce  Begulations  as  to  ship's  lights,  468. 

Boat, 

collision  with,  duty  to  stand  by,  61. 

fishing  boats'  lights,  Art.  10.  .335— 344.  See  Fishing  Boats. 

hand  Hghts  for,  335. 

application  of  Begulations  to,  300. 

Bottohby  Bondholder  on   freight,  his  right  when   liability 
limited,  185,  295. 

Bringing  ttf, 

precautions  to  be  observed  before,  441. 

at  night,  442. 

foul  berth,  440. 

in  improper  place,  445. 

shortening  sail  before,  442. 

pilot's  duty  with  reference  to,  242,  243. 
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BiTBDEN  OP  Proof, 

ooUiBion  with,  ship  at  anchor,  31. 

ship  neglecting  to  keep  her  course,  414. 

of  negligence,  29  seq. 

where  steamship  fails  to  stop  and  reverse  before  collision,  394. 

in  case  of  damage  by  ship  navigating  the  Thames  at  too 

great  speed,  502. 
where  compulsory  pilot  in  charge,  237,  238. 
sailing  ship  in  flat  calm,  418. 
as  to  necessity  of  departing  from  Eegulations,  431. 

Cable, 

jamming  of,  on  windlass,  11. 
insufficiency  of,  241,  443. 

Campbell's  Act,  Lord, 
damages  under,  115. 
no  action  in  rem  under,  115,  116. 
rule  as  to  division  of  loss  applies  to  claims  under,  160. 
application  to  foreigners  and  foreign  ships,  223. 
claims  under,  how  affected  by  statute  limiting  liability,  178. 

Canada,  Law  op, 

as  to  division  of  loss,  149. 

as  to  compulsory  pQotage,  229. 

Cabe, 

absence  of  ordinary  care  is  negligence,  2. 
in  management  of  dangerous  business,  34. 

Cargo, 

damage  lien  does  not  attach  to,  78. 

may  be  arrested  to  compel  payment  of  freight,  78. 

liability  to  arrest  not  affected  by  Act  limiting  liability,  183. 

Cargo  Owner.     See  Carrier;  Bill  of  Lading, 
not  liable  for  collision,  98. 
recovery  by,  where  both  ships  in  fault,  102. 
recovery  by,  against  carrier,  117. 

when  collision  is  befrFreen  ships  of  same  owner,  102, 277 — 279. 
his  right  to  costs,  120. 
shipowner's  liability  as  carrier,  275 — 282. 
cargo  on  board  barge  in  tow,  276. 
effect  of  biU  of  lading  on  his  right  to  recover  for  collision, 

276—280. 
how  affected  by  rule  as  to  division  of  loss,  159,  277 — 279. 
his  rights  where  the  carrier  is  a  railway  company,  280. 
liability  of  master,  281. 
Admiralty  jurisdiction  in  case  of  damage  to  cargo,  281. 
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Caboo  Owker — continued. 

no  ayerage  contribution  from,  in  case  of  cargo  sunk  by 

carrier's  fault  and  afterwards  raised,  281. 
action  for  damage  to  cargo,  103. 

Cabbieb, 

shipowner's  liability  as,  275 — 282. 

whether  shipowner  is  a  common,  275. 

shipowner's  liability  at  common  law,  276. 

tug-owner's  liability  for  goods  in  tow,  276. 

shipowner's  liability  on  the  contract  of  carriage,  1 59,  276, 277, 

bill  of  lading,  what  exceptions  cover  collision,  276. 

collision  by  lault  of  carrying  ship,  277. 

the  other  ship,  277. 

collision  with  other  ship  of  same  owners,  277 — 279. 

how  the  rule  as  to  division  of  loss  applies  to,  159,  277 — 279. 

collision  by  negligence  not  covered  by  exception  of  "  bar- 
ratry," 279. 

'^  perik  of  the  sea,"  meaning  of  the  exception  of,  280. 

radway  company  carrying  by  sea,  280. 

liability  of  master,  281. 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  281. 

no  average  contribution  in  respect  of  cargo  sunk  by  carrier's 
fault  and  afterwards  raised,  281. 

entitled  to  limited  liability  in  contract  a^i  well  as  tort,  174. 

liability  of,  when  carrying  in  ship  of  other  owner,  181. 

Cebtificates,  Offioebs', 

may  be  cancelled  for  collision,  292. 
where  pilot  is  in  charge,  254,  255. 

Chabtebed  Ship, 

liability  for  damage  by,  70,  86. 
damage  lien  attaches  to,  86. 

Chabtebeb, 

liability  of,  for  collision,  68,  72. 
whether  entitled  to  limit  his  liability,  172. 

Ohabteb-fabty,  loss  of,  recoverable  as  damages,  114. 

Olose-haxjled,  Ship, 

meaning  of  the  term,  364. 
on  port  tack,  duty  of,  363. 
ship  hove-to  is,  330,  365. 

Close  shavtng,  307,  448,  452. 

Clyde, 

local  rules  of  navigation  in,  300,  491. 
pilotage  in,  363. 
collision  in,  460. 


abroad,  90,  99,  210,  214. 

in  a  bod;  of  a  ooanty,  209. 

in  foreign  inland  waters,  210. 

in  a  dock,  210. 

both  flbips  in  fault.     See  Divition  of  Lois. 

vithoat  fault  in  either  ship.     See  Intviiable  AcademL 

foor  cases  of,  Lord  StoweU'a  dictum,  126. 

maritime  lien  for  damage.     See  Lien,  Damage. 

dvil  law  aa  to  liability  for,  77. 

ships  of  the  same  owner,  102,  159,  277. 

limitation  of  shipowner's  liability  for.     See  Limitation  of 

LiabHily. 
with  reference  to  insurance.    See  Inturanee. 
with  reference  to  contract  of  carriage.     See  Carrier;  Cargo 

Ottmer. 
does  not  grve  rise  to  average  contribution,  288. 
with  pier  in  a  foreign  country,  212. 
common  law  jurisdiction  for  collision  on  high  seaa,  210. 
actions  far,  are  communit  Juris,  209,  210. 
where  one  ship  ia  in  tow.     Bee  Tug  and  Tom. 
between  tug  and  third  ship,  192. 
between  tow  and  third  ship,  190,  191. 
with  tug,  by  fault  of  tug,  is  breach  of  towage  ccmtract,  294. 
between  two  ships  in  tow,  198,  206. 
with  a  Queen's  snip,  98. 
with  lightship,  116,  182. 
with  a  ship  ashore,  35,  102. 
with  ship  of  foreign  sovereign,  221. 
with  ship  at  anobor,  30,  31,  34,  112,  439.    See  Anehor, 

Ship  ai. 
with  salvor,  14,  293. 

with  barge  driving  with  the  tide,  12,  16,  465. 
with  two  Ediips  at  once,  101,  175,  193. 
with  a  ship  being  launched,  35,  176,  180. 
between  foreign  ships,  209,  210. 

infringement  of  the  Regulations.    See  Prssumplion  of  Fault. 
what  IS  the  cause  of  action,  15. 

negligence  caoaing  collision,  14.     And  see  Negligenee. 
negligence  of  injured  ship  after,  54 — 63. 
caosed  by  a  previous  collision,  14. 
where  more  than  two  ships  involved,  101, 
between  two  ships  caaaed  by  negligence  of  a  third,  101. 
causing  loss  of  hfe.     See  Loss  of  lAfs. 
increased  risk  of,  in  modem  days,  186. 
meaning  of  exception  of,  in  a  tnll  of  lading,  276. 
what  damages  may  be  recovered.    See  DamagsM, 
liability  for.    See  Liabilily. 


{' 
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Ooxxiflioir — continued. 

Griminal  liability  for,  289—292. 

in  a  fog.     See  Fog, 

applicatioii  of  foreign  law  to.     See  Foreign  Law, 

risK  of,  wliat  is.     See  Hisk  of  Collision. 

incidental  rights  and  liabilities  arising  out  of,  289 — 295. 

salvage  services  after,  or  to  prevent  collision,  292,  293. 

CoMMAin),  Ship  iror  undeb,  lights  and  signals  for.  Art.  5 . .  327 
—329. 

CoicMoir  Employment, 

doctrine  of,  does  not  apply  as  between  tug  and  tow,  205. 
compulsory  pilot  is  not  fellow  servant  of  crew,  105. 
whether  master  fellow  servant  of  crew,  105. 
as  between  transports  in  government  service,  69. 

Common  Law, 

jurisdiction  for  collisions  at  sea,  210. 

for  collision  abroad,  210. 

liability  of  shipowners  by,  66.     See  Liability. 

action  at,  after  proceedings  in  Admiralty,  92. 

unlimited  liabihty  of  shipowner  at,  166. 

shipowner  not  liable  for  fault  of  compulsoiy  pilot  by,  227. 

OoMPANY,  Limited  Liability, 

damage  by  ship  of,  in  liquidation,  81. 

**  single-ship  "  company,  damage  by  ship  of,  182. 

OoMPULSOBY  Pilot, 

is  not  owner's  servant,  226. 
in  owner's  constant  employment,  232. 
owners  not  liable  for  fault  of,  226. 
at  common  law,  227. 
and  by  statute,  227,  228. 
pilotage  authority  is  not  liable,  227. 
whether  pilot  of  tow  is  "in  charge  of  "  the  tug,  228. 
effect  of  the  statute,  228. 

owner's  exemption  under  6  Geo.  4,  c.  125  . .  228,  229. 
Acts  enforcing  compulsory  pilotage  bind  foreign  ships,  229. 
pilotage  in  the  Suez  Oanal,  230. 
damage  to  property  of  Thames  Oonservancy,  231. 
damage  to  pier  or  harbour  works,  232. 
person  ''in  charge  of"  ship,  meaning  of  expression,  228, 

232. 
owners  liable  for  fault  of  Thames  licensed  waterman,  232. 
„  pilot  on  board,  but  whose  duty,  as 

pilot,  is  at  an  end,  233. 
owners  not  liable  where  relation  of  master  and  servant  has 

never  arisen,  234. 
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OoMPULSOBY  Pilot — eoniinued, 

Bhip  "proceeding  to  sea"  under  the  Liverpool  Act,  234. 
f amt  of  compulsory  pilot  affects  ship  so  as  to  bring  into 

operation  rule  as  to  division  of  loss,  89,  235. 
wkether  it  affects  owners  with  consequences  of  contributory 

negligence,  239. 
Queen's  ships  not  subject  to  compulsory  pilotage,  227. 
owner  liable  for  fault  of  master  with  pilotage  certificate,  227. 
home  trade  passenger  ships,  pilotage  certificate  for  master 

of,  227. 
change  of  pilot,  234. 

duty  of  master  as  to  standing  by  when  pilot  is  on  board,  234. 
owners  liable  for  deficiency  of  ship  or  equipment,  240,  241. 
owner's  exemption  said  to  be  an  injustice,  239. 
defence  of  compulsory  pilotage  available  for  foreign  ship, 
218. 
or  where  the  collision  is  abroad,  215,  218. 
pilotage  may  be  compulsory  by  British  statute  beyond  the 

three  mile  limit,  218. 
ship  under  way  in  improper  weather,  whether  pilot  respon- 
sible, 236,  248. 
qualified  pilot  superseding  unqualified  pilot,  238. 
negligence  of  owners  immaterial  where  pilot  could,  with 

ordinary  care,  have  avoided  collision,  241. 
contributory  negligence  of  owner  or  crew,  244,  246. 
what  constitutes  compulsory  pilotage,  226. 
duties  of  master  and  crew,  244 — 247. 
duties  of  pilot,  242—244. 
compulsion  by  foreign  law,  229. 
interference  by  master  with  pilot,  247. 
intoxication  or  incompetence  of  pilot,  247. 
costs  where  defendant  succeeds  in  defence  of  compulsory 

pilot,  120. 
pilot  below  at  time  of  collision,  235. 

relative  positions  and  authority  of  master  and  pilot,  in  law, 
241—249. 
by  the  practice  of  seamen,  250 — 253. 
proof  of  negligence  on  part  of  pilot,  236. 
proof  of  absence  of  negHgence  on  part  of  master  and  crew, 

236—238. 
coimpulsoiy  pilot  in  charge  of  tow,  193,  195,  236,  239.     See 

2uy  and  Tow. 
where  and  for  what  ships  it  exists,  255—274. 
general  Acts  as  to,  255 — 260. 
general  exemptions  from,  259. 

pilotage  compulsory  for  all  passenger  ships,  at  home,  257. 
local  Acts  as  to,  261—274. 
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CtoKFULSORT  Pilot — continued. 

London  Txinitj  House,  266—270. 

shipB  passing  thiougli  pilotage  district,  259. 

coasters,  258. 

skip  in  her  liome  port,  258. 

Irish  traders,  258. 

ship  calling  for  orders,  260. 

pohcj  of  Acts  as  to  compulsory  pilotage,  261. 

CoirsoLiDATioir  op  Acnows,  104. 

of  action  in  personam  with  action  in  rem^  104. 

COKSTBlTOnOK, 

of  Act  limiting  liability,  173. 

of  the  Begulations,  303. 

of  Thames  rules,  decisions  as  to,  510. 

of  Tees  rules,  decision  as  to,  499. 

OoirrBACT,  limitation  of  liability  in  contract  as  well  as  in  tort,  174. 

OoNTBAOTOB,  INDEPENDENT,  liability  of  ship  for  fault  of,  86. 

CONTRIBUTIOW, 

none  amongst  wrong-doers,  100. 

amongst  pcurt  owners,  for  damages  for  collision,  100. 

OONTRTBUTOBY  NEGLiaENCE, 

common  law  rule  as  to,  19 — 33. 

what  is,  so  as  to  prevent  recovery  at  conmion  law,  19. 

of  shipowner  or  crew,  where  compulsory  pilot  in  fault,  244, 

246. 
whether  negligence  of  compulsory  pilot  of  tow  affects  owners 

of  tug  or  tow,  203,  235,  240. 
of  compulsoiy  pilot  brings  into  operation  rule  as  to  division 

of  loss,  235. 

OoNVENiENCE  uo  cxcusc  for  departure  from  Begulations,  410, 432. 
Convoys,  power  to  make  special  rules  as  to  lights  for,  463. 
Co-owNEBS.     See  Part  Owners. 

OoBK,  local  rules  of  navigation  at,  493. 

Costs, 

generally,  118—125. 

Uabilitv  for,  beyond  amoxint  of  statutory  liabiliiy,  181. 

where  l)oth  ships  in  fault,  123. 

where  both  ships  in  fault,  and  one  in  charge  of  compulsory 

pUot,  233. 
where  no  fault  in  either  ship,  123. 
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Costs — continued. 

in  Court  of  Appeal,  123. 

of  appeal,  where  iudgment  below  is  varied,  123. 

of  appeal,  where  both  ships  in  fault,  123. 

of  action  in  Supreme  Court  for  amount  below  County  Court 

limit,  125. 
of  action  for  limitation  of  Habilitj,  124. 
of  reference  to  registrar  do  not  follow  result  of  the  action, 

121. 
rules  as  to  costs  of  reference,  121,  122. 
of  appeal  from  the  registrar,  122. 
of  excessive  bail,  125. 
higher  or  lower  scale,  125. 
of  defending^  salvage  action  arising  out  of  the  collision,  not 

recoverable  as  damages,  113. 

COTTKTEH-CLAIM,  93. 

judgment  for  balance,  where  both  ships  in  fault,  93. 
costs,  rule  as  to,  where  there  is,  121. 

Ceew, 

sufficiency  of,  438. 

are  usually  shipowner's  servants,  66. 

shipowner  usually  liable  for  fault  of,  66. 

whether  crew  of  tug  are  agents  of  owner  of  tow,  194. 

whether  master  liable  for  torts  of,  64,  Q^. 

Cbdccral  Liability, 

for  collision,  289—292. 

of  crew  of  foreign  ship,  291. 

infringement  of  Begulations  is  misdemeanor,  290. 

of  master  where  pilot  in  charge,  65,  254,  290. 

Crossing  Ships, 
what  are,  375. 

sailing  ships  crossing,  Art.  14 . .  360 — 369. 
steamships  crossing,  Art.  16.  .375 — 377. 
in  a  winding  river,  376. 
one  may  be  an  *'  overtaking"  ship,  375,  376. 

Custom, 

conflicting  with  the  Begulations  is  bad,  313. 
customary  track  in  river,  409. 

Damaqb  Lien.     See  Zt'en,  Damcige;  Proceedings  in  rem. 

Damages, 

generally,  106 — 118. 

wrong-doer  liable  for  reasonable  consequences  of  his  negli- 
gence, 106. 
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Damaoes — continued, 

cost  of  repairs,  107. 

no  dedaction  for  new  materials  in  place  of  old,  107. 

loss  of  ship  after  collision  presumably  caused  by  tbe  colli- 
sion, 108. 

diminished  market  value  of  ship  sunk  by  collision,  114. 

value  of  ship,  if  lost,  how  estimated,  107. 

interest  on,  since  date  of  collision,  107. 

in  addition  to  amount  of  statutory  liability,  107. 

no  interest  allowed  where  loss  of  freight  recovered,  107, 113. 

loss  of  expected  salvage,  113. 

salvage  expenses  incurred  by  reason  of  collision,  113. 

demurrage,  114. 

loss  of  market,  115. 

loss  of  charter-party,  114. 

loss  of  fishing  voyage,  115. 

loss  of  fishing  gear,  114. 

costs  of  defending  salvage  action  resulting  from  the  collision, 
113. 

cost  of  bail  in  salvage  action.  113. 

expense  of  detaining  crew,  114. 

abandonment  of  injured  ship  after  collision,  109,  110. 

where  both  ships  in  fault.     See  Division  of  Loss, 

where  loss  increased  by  negligence  of  plaintiff  after  collision, 
112. 

no  obligation  upon  injured  party  to  raise  ship  sunk  by  colli- 
sion, 111. 

whether  plaintiff's  negligence  before  collision  affects  amount 
of  damages,  27. 

contribution  for,  between  co-owners,  100. 

recoverable  by  cargo-owner  upon  the  contract  of  carriage, 
117. 

recoverable,  though  paid  by  insurers,  116,  117. 

remoteness  of,  115. 

consequential  damages,  108,  112  »eq, 

for  loss  of  life,  115,  116. 

whether  question  of  remoteness  of  damage  is  for  the  Court 
or  registrar,  117. 

Danqebs  of  Navigation, 

what  are,  so  as  to  justify  departure  from  Begulations,  429. 
whether  danger  of  collision  is,  52,  421. 

Daiotbe,  special  rules  of  navigation  for,  461. 
Demise  of  Ship,  liability  for  collision  in  case  of,  87. 
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Dehttbrage, 

recoverable  as  damages,  114. 
amotuit  of,  allowed,  114. 

DeFAETUBE  FBOM  the  EEaULATIONS, 

language  of  Art.  23  compared  with  that  of  36  &  37  Yict.  c. 

85,  s.  17.. 420. 
conyenience  no  excuse  for,  432. 
burden  of  proof  as  to  necessitj  for  departing  from  Begula- 

tions,  431. 
disabled  ship,  430. 

by  ship  required  to  keep  her  course,  414. 
necessity  for,  must  be  proved,  420,  422. 
special  circumstances  rendering  it  necessary,  Art.  23,. 52, 

420—433. 
when  justifiable,  388,  425. 

Kegulations  not  to  be  applied  so  as  to  cause  collision,  425. 
dictated  by  one  ship  to  the  other  by  whistling  or  hailing, 

6,  433. 
where  compliance  is  impossible,  429. 
both  ships  must  obey  the  Eegulations,  433. 
infringement  of  the  Ilegulations.     See  Infringement,  &c. 

Dsposinoirs  of  officers  and  crew  evidence  against,  but  not  for, 
ship,  37. 

Disabled  Ship,  10,  25,  430. 

signals  and  lights  for.  Art.  5.  .327. 

DiSTBESs  Signals,  Art.  27.  .464. 

Division  of  Loss,  The  Etjle  as  to. 

Lord  Stowell's  dictum  as  to  when  the  rule  applies,  126,  127, 

143,  144,  146. 
history  of  the  rule  in  early  codes,  127 — 130. 
unequal  division  by  some  of  the  codes,  129,  130. 
originally  applied  in  case  of  collision  without  fault  in  either 

ship,  130. 
pecukarity  of  English  rule,  131. 
its  limitation  to  case  of  both  ships  in  fault,  132. 
difficulty  of  proof  the  foundation  of  the  rule,  132,  134,  137. 
participation  in  a  common  loss  said  to  be  its  principle,  152. 
policy  of  the  rule,  132,  133. 
fanciful  reasons  for  it,  133. 
its  injustice  in  some  cases,  134. 
its  history  in  English  law,  134  »eq, 
its  application  in  the  last  century  in  case  of  neither  ship  ii| 

fault,  147,  148. 
and  of  inscrutable  fault,  147,  148. 
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whether  these  cases  are  still  law,  147. 

history  of  the  role  since  the  Judicature  Acts,  149. 

reasons  for  superseding  the  common  law  rule,  149. 

application  of  the  rule  [>y  colonial  law,  149. 

its  connection  with  limitation  of  liability,  150. 

equal  division  the  universal  rule  in  England,  151. 

its  application  to  all  collisions,  in  all  waters,  and  between  all 

ships,  150. 
is  a  rule  of  maritime  law  and  applies  to  foreign  ships,  220. 
whether  lex  loci  or  lex  fori,  151. 
its  application  where  liability  is  limited,  154  seq. 
where  the  fault  is  that  of  a  compulsory  pilot,  157,  235. 
where  collision  is  between  ships  of  same  owner,  159. 
it  gives  and  takes  away  a  remedy,  159. 
prevents  cargo-owner  &om  recovering  in  tort  more  than  half 

his  loss,  134,  159. 
applies  where  fault  is  presumed  by  law,  160. 
wether  it  appHes  to  collision  between  tow  and  third  ship 

by  fault  of  tug,  204. 
or  where  the  ships  in  collision  are  not  those  in  fault,  152. 
applies  where  the  negligence  of  one  ship  is  by  persons  on 

shore,  152. 
and  where  negli^nce  of  one  ship  caused  the  collision  and  of 

the  other  the  loss,  152. 
applies  to  claims  under  Lord  Campbell's  Act,  160. 
and  where  one  ship  might  with  ordinary  care  have  avoided 

collision,  160. 
where  the  collision  is  wilful  on  part  of  one  ship,  153. 
laws  of  foreign  countries  as  to,  161 — 164. 

Dock,  coming  out  of,  collision  with  ship,  455. 

DOOKMASTEB, 

owners  not  liable  for  collision  by  fault  of,  compulsorily  in 

charge,  94. 
liability  of  dockowners  for  negligence  of,  94 — 97,  249. 

liability  of,  for  collision,  94—97,  249. 

duty  to  remove  wreck,  94 — ^96. 

duty  of,  to  light  and  buoy  sunken  ship,  93,  317. 

DooKYABD  PoBTS,  spedal  rules  for,  461. 
"Dbxdqisq,  ship  dredging  with  her  anchor,  lights  of,  872. 
PiTBLiN,  local  rules  of  navigation  at,  494. 
Dumb-Babgb,  collision  with,  12,  16,  455. 
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Eddy  Tide  oansing  ooUisioiiy  285,  451. 

EaypT,  Jjam  of, 

limitatioa  of  liabilily,  188. 
diyisioii  of  loss,  164. 

Employment,  Common.     See  Common  Employment. 

<'  End  on  ob  neably  End  on," 
meaning  of  term,  369,  374. 
duty  of  steamahipB  meeting.  Art.  15.  .369 — 374. 
rule  applies  where  eacli  ship  is  a  little  on  starboard  bow  of 

the  other,  373. 
rule  does  not  apply  to  ship  rounding  a  bend,  374. 
does  not  apply  in  the  Thames,  374. 

Eqttipment, 

collision  caused  by  deficient,  owner  liable,  24,  33. 
collision  caused  by,  is  by  "improper  navieation,"  178,  179. 
compulsoiy  pilotage  no  defence  where  cculision  caused  by 
deficient,  241. 

EviDEJNOE, 

rules  of,  in  Admiralty,  37,  38. 

ofiGlcial,  ship's,  and  engineers'  logs,  37. 

judgment  in  another  action,  37. 

foreign  judgment,  224. 

result  of  enquiry  under  Merchant  Shipping  Acts,  37. 

before  other  tribimals,  37,  38. 

protest,  38. 

depositions,  38. 

li^thouse  logs,  38. 

interrogatories,  answers  to,  38. 

as  to  questions  of  seamanship,  39. 

proof  of  the  Eegulations,  298,  467. 

fact  of  collision,  whether  evidence  of  negligence,  2,  31. 

of  negligence  when  compulsory  pilot  in  charge,  235 — 238. 

as  to  what  is  Trinity  outport  pilotage  district,  267. 

Paie-way, 
■    obstructing,  35. 

vessel  brought  up  in,  35,  445. 
meaning  of  term  in  Art.  21 .  .406. 

Fattlt,  statutory  presumption  of,  41 — 63.    See  Presumption  of 
Fatdt. 

Feeey  Boat, 

must  not  ply  in  dense  fog,  358,  359. 
bringing  up  in  the  track  of,  359,  438. 
American  cases  as  to  collisions  with,  359,  438. 
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FiSHXBiCEzr's  Lights.    See  Fishing  Boats  ;  Lights^  Ships*. 

FisHuro  Boats, 

lights  for,  335—344. 

fog-signals  for,  336. 

trawler  at  work  to  carry  side  lights,  342. 

drift-net  fishermen,  335. 

line  fishermen,  336. 

practice  of  trawlers  to  carry  white  light,  343. 

Flake, 

not  illegal,  316. 

for  fishermen,  336. 

to  be  shown  to  overtaking  ship,  Art.  11 .  .344. 

Foo, 

what  is,  within  the  Begulations,  349. 

speed  in,  350—359. 

ferry  boats  not  to  ply  in  dense  fog,  358,  359. 

vessel  under  way  unnecessarily  in,  353,  358. 

transmission  of  soimd  in,  32. 

duly  of  scaling  ship  in,  356. 

duty  of  steamship  in,  354. 

speed  in,  350—359. 

speed  of  sailing  ship  in,  355. 

running  to  get  out  of  fog,  353. 

whether  steamship  to  lie  dead  in  the  water  in,  354. 

Fog-signals, 

Article  12..  347— 350. 

for  steamship  at  anchor,  348. 

for  sailing  ship  at  anchor,  348. 

for  fishing  boats,  336. 

for  steamship  under  way,  347. 

for  sailing  ship  on  starboard  tack,  347. 

on  port  tack,  348. 

with  wind  aft,  348. 
to  be  sounded  when  in  neighbourhood  of  fog-bank,  349. 
transmission  of  sound  in  fog,  32. 
mechanical  fog-horn  must  be  used,  349,  350. 
breaking  down  of,  53. 
Thames  rules  as  to,  350. 

FoBEiGiT  Law.     See  America ;  France^  &c. 
when  applicable,  208. 

application,  in  case  of  coUision  abroad,  214,  215. 
compulsoijr  pilotage,  liability  of  owners,  218,  229. 
as  to  liability  of  shipowner,  214. 
limitation  of  liability  by,  187,  188. 
foreign  local  rules  of  navigation,  216,  460. 
foreign  judgment.     See  Judgment, 
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FoREioK  Ships, 

law  applicable  to,  208. 

f orei^  owners,  their  liability.     See  Liability ;  Owners, 

Admiralty  jurisdiction  in  case  of  coUision  between,  209. 

their  right  to  sue  in  British  Court,  209,  210,  211. 

arrest  of,  for  injury  to  property  of  British  subject,  210,  211. 

lis  pendens  in  foreign  Court,  223. 

pilotage  compulsory  for  British  and  foreign  ships  alike,  218, 

229. 
limitation  of  liability,  173,  470.     See  Limitation  of  Liability. 
tonnage  of,  for  calculating  liability,  173,  470. 
defence  of  compulsory  pilotage  available  for,  215,  218. 
criminal  liability  for  reckless  navigation  of,  291. 
infringement  of  Regulations  by,  217. 
have  benefit  of  limitation  of  liability,  219. 
tonnage  of,  for  calculating  amount  of  liability,  173,  174. 
British  local  rules  of  navigation  bind,  216. 
liability  of,  for  negligence,  212 — 214. 
rule  of  the  road  for,  208,  215,  469. 
no  enquiry  by  Board  of  Trade,  in  case  of  loss  of  life  caused 

by,  223. 
statutory  rules  as  to  presumption  of  fault  applicable  to,  61, 

217. 
ship  of   foreign   sovereign,   damage   by.     See    Sovereign^ 

Foreign* 
ships  of  war  and  public  ships  not  liable  to  arrest,  221. 
duty  of,  to  assist  other  ship  in  collision,  217,  218. 
rule  as  to  division  of  loss  applies  to,  150,  220. 
no  action  in  rem  against,  for  claim  under  Lord  Campbell's 

Act,  222. 

Foul  Berth,  440. 

FBA17CE,  Law  of, 

limitation  of  liability,  188. 

insurers'  liability  in  case  of  collision,  282. 

division  of  loss,  162. 

liability  for  negligence,  214. 

presumption  of  fault,  31. 

compulsory  pilotage,  229. 

Fbbight, 

damage  lien  attaches  to,  78. 

liability  of  cargo  to  arrest,  for  payment  of,  78. 

loss  of,  recoverable  as  damages,  107,  113. 

Gkrmant,  Law  of, 

limitation  of  liability,  188. 
division  of  loss,  162. 

M.  MM 
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Gebmant,  JjAM  of — continued, 

owner  not  liable  for  fault  of  compolsoiy  pilot,  229. 

presumption  of  fault,  81. 

insurers'  liability  in  case  of  collision,  282. 

Gettiko  T7ia)EB  Way,  446. 

Going  about, 

rule  as  to  beating  out  tack,  417,  448. 

sailing  ship  must  not  embarrass  steamship  bj,  381. 

care  to  be  used  before,  447. 

missing  stays,  447,  448. 

duty  to  keep  clear  of  ship  in  stays,  447. 

two  ships  on  the  same  tack  bealing  to  windward,  404,  448. 

ship  in  stays,  449. 

GovBRNMENT,  Ship  BELONGING  TO.     Boo  Sovereign,  Foreign. 
liability  in  case  of  damage  by,  98. 
not  subject  to  arrest,  98,  221. 
foreign  public  ship,  damage  by,  221,  222. 

Gbound  Tackle, 

insufficiency  of,  241,  443. 

compulsory  pilotage  no  defence  in  case  of  deficiency  of,  241. 

Hailing,  from  the  other  ship,  excuse  for  departing  from  Begu- 
lations,  6,  433. 

Habbottb  Aitthoeity, 

liability  for  fault  of  harbour  master,  249,  250. 

unlicensed  pilot  employed  by,  227. 
duty  of,  to  remove  wrecks,  94 — 96. 

and  to  light  and  buoy  sunken  ship,  93,  317. 
liability  for  coUision,  94—97,  249. 

Helic, 

orders  to,  anomalous  character  of,  370. 
collision  caused  thereby,  371. 
pilot  liable  for  orders  to,  3,  243. 
action  of,  with  propeller  reversing,  396,  397. 
rule  of  port  helm.     See  Port  Helm, 

to  be  assisted  by  starting  sheets  and  braces  where  necessary, 
356,  434. 

Holland,  Law  of, 

division  of  loss,  162. 

limitation  of  liability,  188. 

presumption  of  fault,  31. 

compulsory  pilotage,  229. 

limitation  of  liability  introduced  from,  169. 
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Holyhead,  local  rules  of  navigation  at,  494. 

HovE-TO,  Ship, 

ship  hoY6-to,  must  comply  with  steering  rules,  330,  365. 
steamship  hove-to  under  canvas,  378. 

vas  under  way  within  Begulations  of  1863  as  to  lights,  330. 
whether  she  is  not  under  command  within  Art.  5 . .  328. 
whether  negligence  to  lie-to  in  track  of  ships,  366,  447. 
duty  to  get  way  on,  where  risk  of  collision,  366. 

HxTMBEB,  local  rules  of  navigation  for,  494. 

iDEimFiGATiON  OF  Wkonq-doino  Shtp,  36. 

<<  Immediate  Dakoeb,"  departing  from  Begulations  to  avoid, 
Art.  23..  420— 433. 

^'Imfboper  Navigatioit," 

meaning  of  the  term  in  statute  limiting  liability,  178 — 180. 

damage  by  ship  being  launched  is,  180. 

collision  by  defective  steering  gear  is  by,  178,  179. 

injury  by  tug  to  tow  is  by,  180. 

starting  a  launch  on  the  ways  at  improper  time,  180. 

In  rem.     See  Proceedings  in  rem  ;  Lien,  Damage. 

Ikdepjsndent  Contractoe,  liability  of  ship  for  fault  of,  86. 

Inevitable  Accident, 

meaning  of  the  expression,  8. 

burden  of  proving,  9. 

instances  of,  10,  11. 

American  cases  as  to,  13. 

ship  disabled  or  unmanageable,  12. 

deience  of,  cannot  be  sustained  where  speed  excessive,  366. 

craft  driving  with  the  tide,  12,  16,  455. 

fault  of  one  ship  causing  collision  between  others,  10. 

moorings  giving  way,  11. 

cable  parting,  11. 

jamming  of  cable,  11. 

steering  gear  giving  way  through  latent  defect,  1 1 . 

not  letting  go  anchor  in  time,  11,  14. 

ship  driving  over  sand,  12. 

dense  fog,  12. 

whether  rule  of  division  of  loss  applies  to,  147. 

costs  in  case  of,  119. 

Inpbinqbment  op  the  Eeoulations, 

•  presimiption  of  fault  arising  from,  41 — 58. 
improper  speed  in  thick  weather,  350 — 359. 
not  using  mechanical  fog-horn,  849,  350. 

M  M  2 
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Infkikoement  of  the  Beottlatioks — continued, 
improper  lights,  44,  46,  50,  314—347. 
breaking  down  of  fog-horn,  53. 
improper  screens,  323. 

local  rules,  what  rules  ore  within  the  penalty  of  sect.  17.  .46. 
the  Begulation  infringed  must  be  one  material  to  the  case, 

46. 
what  amounts  to  infringement,  47. 
there  must  be  an  opportunity  of  compliance,  47. 
failure  to  stop  and  reverse,  The  VoorwaarU  and  The  Khe^ 
dive,  48. 
The  Benares,  50. 
whether  there  can  be,  where  collision  is  inevitable,  53. 
owners  liable  where  ship  deemed  to  be  in  fault  under  the 

statute,  58. 
whether  the  sea  Begulations  can  be  infringed  in  a  river,  57. 
infringement  in  the  agony  of  collision,  54. 
in  consequence  of  previous  negligence,  55. 
whether  tug  liable  for  infringement  by  tow,  and  vice  versd, 

55. 
ordinary  negligpence,  apart  from  the  Begulations,  not  within 

penalty  of  sect.  17 . .  56. 
foreign  i^ps  within  sect.  17.  .62,  217. 
successive  enactments  as  to,  42  —44. 
failure  to  stop  and  reverse.  Art.  18.  .381 — 398. 

Injxjey  to  Pebson, 

foreign  slup  cannot  be  detained  (under  sect.  512)  for,  211. 
Board  of  Trade  proceedings  in  case  of  loss  of  life,  or,  177, 
178. 

Ikscbxttasle  Fault,  whether  loss  divided  in  case  of,  2,  131. 

Inspection, 

power  of  Admiralty  Division  to  order,  39. 
exercised,  39 ;  refused.     See  Addenda. 

Insu&ange, 

collision  with  reference  to,  282 — 289. 
where  collision  is  without  fault  in  either  ship,  282. 

by  fault  of  the  other  ship,  282. 
insured  ship,  282. 
both  ships,  282. 
demurrage  expenses  caused  by  collision,  283. 
the  running-down  clause  in  a  policy,  283,  284. 
insurance  against  negligence  not  illegal,  284. 
loss  after  voyage  insured  by  collision  during  the  voyage, 

285. 
insurers  after  payment  are  subrogated  to  rights  of  assured, 
285—287. 
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Iksubaitge — continued. 

assured  recoyering  damages  against  wrong-doer  is  a  trustee 
thereof  for  insurer,  287. 

sufferer  by  collision  may  recover  notwithstanding  compen- 
sation received  from  insurer,  116,  117,  287. 

insurer  cannot  recover  where  assured  could  not,  288. 

rights  of  insurers  in  case  of  collision  between  two  ships  of 
same  owners,  288. 

no  average  contribution  for  collision,  288. 

duty  of  master  to  take  pilot  in  case  of,  254. 

IiTTEBEST,  on  damages,  liability  for,  is  in  addition  to  statutory 
amount,  107,  181. 

Intebbogatobibs,  38,  Addenda, 

Italy,  Law  of, 

limitation  of  liability,  188. 
division  of  loss,  163. 

jAMMiNa  OF  Cable,  11. 

Jttdoment, 

not  admissible  as  evidence,  92,  224. 

whether  it  can  be  pleaded,  92. 

foreign,  whether  enforceable  in  Admiralty,  225,  226. 

ree judicata,  plea  of,  37,  224. 

for  balance,  where  both  ships  in  fault,  93. 

Judicatube  Aot,  extension  of  rule  of  division  of  loss  to  common 
law  Courts,  149. 

JuBisDionoN, 

of  common  law  Courts  for  collision  on  high  seas,  210,  212. 
where  plaintiff  and  defendant  are  aliens  and  the  collision 

abroad,  210. 
Admiralty.     See  Admiralty  Jurisdiction, 
criminal,  291. 

Keep  heb  Coxtbse, 

duty  of  ship  to.  Art.  22 . .  413—420. 

meaning  of  expression,  415. 

ship  rounding  a  point,  415. 

duty  of  sailing  ship  to,  and  of  steamship  to  keep  out  of  the 

way.  Art.  17.. 377— 381. 
duty  of  overtaken  ship  to,  Art.  20.  .399—404. 
ship  by  the  wind  may  luff  a  little,  416. 
how  ship  hove-to  is  to,  416. 
alteration  of  speed  is  not  infringement  of  Art.  22.  .415. 
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Keep  ottt  of  the  Wat,  how  a  ship  is  to,  862,  413. 

Lattkgh, 

special  precautions  at,  456 — 458. 

case  of  ship  at  anchor  run  into  by,  35,  180. 

liability  for  damage  by  unregistered,  is  unlimited,  176. 

damage  by,  is  by  "improper  navigation,"  180. 

rule  as  to  division  of  loss  applies  in  case  of  damage  by,  152. 

Law.    See  Foreign  Law  ;  Common  Law  ;  Maritime  Law ;  Ameri- 
can Law. 

Laying-to.    See  Hove-io. 

LexFobi, 

rule  as  to  application  of,  208. 

claimants  against  ship  rank  according  to,  215. 

compulsory  pilotage,  non-liability  of  owners,  215,  218,  219. 

statutory  rules  as  to  presumption  of  fault  are,  62,  216,  217. 

whether  limitation  of  liability  is,  220. 

whether  rule  as  to  division  of  loss  is,  151. 

Lex  Loci, 

rule  as  to  application  of,  208. 

liability  for  negligence  of  agents  where  collision  abroad,  214. 

whether  limitation  of  liability  is,  220. 

LlABILITT, 

of  actual  wrong-doer,  64. 

of  master,  64,  250  seq. 

of  pUot,  64,  99. 

of  shipowner  for  negligence  of  ofiGloers  and  crew,  66,  67. 

of  salvor,  14,  205. 

of  charterer,  68,  72. 

of  Trinity  pQot,  182. 

of  owner  where  ship  is  demised,  68—70. 

where  ship  is  under  charter,  68,  69. 

of  underwriters.     See  Insurance. 

by  civil  law,  76,  77. 

damage  to  pier  or  harbour  works,  70,  82. 

of  persons  other  than  shipowner,  71. 

of  ship  in  Admiralty,  as  distinguished  from  owner,  85—88. 

by  American  law,  88. 

of  harbour  or  dock  authorities,  97,  249. 

of  pilotage  authority  for  pilot's  negligence,  97,  249. 

in  case  of  damage  by  Uueen's  ship,  98. 

of  foreign  ship  for  negligence  of  crew,  212 — 214. 

cargo-owner  not  liable,  98. 

of  part-owners,  99. 
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LzABiLiTT — continued, 

ioint  wrong-doers,  99 — 101. 

in  case  of  ooUision  by  fault  of  a  third  ship,  101. 

mere  ownership  creates  none  at  law,  66. 

of  ship  in  Admiralty,  73,  85 — 88. 

collision  between  ships  of  same  owner,  102,  278,  281. 

as  between  co-owners,  100. 

respectiye  liabilities  of  tug  and  tow.     See  Tug  and  Tow, 

of  shipowner  to  charterer,  for  collision  by  fault  of  crew,  280. 

no  average  contribution  for  collision,  288. 

of  owner  for  injury  to  pilot  by  fault  of  crew,  105. 

of  coyernment  for  damage  by  ship  other  than  war  ship,  98. 

of  foreign  sovereign,  221. 

of  freight,  in  action  in  rem,  78,  98. 

limitation  of.     See  Limitation  of  Liahility, 

for  loss  of  life  or  personal  injury,  115,  116,  177,  223. 

of  wrong-doer  notwithstanding  insurance,  116,  117,  287. 

for  interest  and  costs  beyond  statutory  amount,  107,  180. 

at  common  law  for  damage  at  sea,  212. 

for  collision  abroad,  90,  214. 

where  both  ships  in  fault,  126  seq.     See  Division  of  Loss. 

foreign  law  as  to,  229.     See  Foreign  Law, 

where  no  fault  in  either  ship.     See  Inevitable  Accident. 

of  unregistered  British  ship,  176. 

by  the  maritime  law,  212. 

for  wilful  injury,  67,  153. 

for  negligence.     See  Negligence, 

of  wrong-doer,  to  indenmify  employer,  69. 

for  fault  of  compulsory  pilot.     See  Compulsory  Pilot, 

parting  of  moorings,  11,  97. 

infringement  of  the  Eegulations.    See  Presumption  of  Fault. 

collision  with  lightship,  116,  182. 

for  damage  by  a  launch,  35,  176,  180. 

by  sunken  ship,  93,  99,  317. 

by  ship  abandoned,  93. 

Lnsir,  Damage, 

generally,  72 — 80. 

its  nature,  75,  76. 

damage  to  pier  or  harbour  works,  70,  82. 

damage  to  or  by  a  barge,  79. 

collision  in  body  of  a  county,  83. 

where  jurisdiction  in  Admiralty  by  statute,  83,  Addenda. 

priority  of  liens,  79. 

indelible  character  of,  77. 

whether  it  attaches  where  no  collision,  76,  82. 

none,  for  loss  of  life  or  personal  injury,  115,  116. 
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Lisir,  Damaob — continued, 
to  wliat  it  attaches,  78. 
cargo  not  subject  to,  78. 
except  to  compel  payment  of  freight,  78. 
it  attaches  to  freight,  78. 

and  to  ship's  tackle  and  equipment,  78. 
liability  of  ship  and  owners,  how  lar  concurrent,  75. 
remains  after  death  or  bankruptcy  of  c^powner,  76,  81. 

and  after  death  of  wrong-doer,  77. 
takes  precedence  of  liens  arising  from  contract,  79. 

and  of  salvage  lien,  79. 
where  two  or  more  actions  for  same  collision,  8L 
where  shipowner  is  bankrupt,  76,  81. 
where  ship  owned  by  company  in  liquidation,  81. 
discharge  of,  83,  85. 
assignment  of,  84. 
laches  in  enforcing,  85. 
American  law  as  to,  88. 

Life,  Loss  of.    See  Loss  of  Life. 

Lightship, 

frequent  collisions  with,  295. 

penalty  for  injuring,  295. 

mnitation  of  liability  in  case  of  coUision  with,  182. 

Lights,  Ships', 

range  of,  321,  336,  337. 
rules  concerning,  315 — 317. 
powers  of  Board  of  Trade  to  enforce,  468. 
must  be  strictly  obeyed,  316,  317. 

whether  obligation  to  carry,  by  the  maritime  law,  815,  332. 
clear  night  no  excuse  for  absence  of,  319. 
other  than  Eegulation  lights  not  allowed,  315,  467. 
except  in  exceptional  cases,  316. 
flare  to  attract  attention  allowed,  316,  340. 
sunken  ships,  duty  to  li^ht,  317. 
if  lost,  must  be  replaced,  318. 
lost  in  previous  collision,  25,  318. 
must  be  Cfuried  in  positions  required  by  law,  317,  322. 
ship  with  improper  lights  may  De  stopped,  320. 
taken  down  to  be  trimmed,  no  excuse,  318. 
riding  Ughts,  332—334,  336. 
sidelights,  321,  342. 
mast-head  light  for  steamships,  320. 
misleading  lights,  318. 
spare  lights,  318. 
duty  to  light  ship  ashore,  317. 
or  sunken  ship,  317. 
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LiOHT8|  Ships' — continued, 

obscuration  of  lights,  319,  323,  324,  333,  357. 

ships  held  in  mult,  under  sect.  17,  for  not  carrying,  45, 

316  seq. 
must  be  carried  from  sunset  to  sunrise,  315,  319. 
punishment  for  not  carrying,  320. 
special  lights  required  by  local  rules,  319,  320. 
snipowner,  not  pilot,  responsible  for  proper  lights  being 

carried,  320. 
for  steamships  under  way,  320 — 325. 
seagoing  steamships  only  within  Art.  3.  .325. 
<<  under  way,"  meaning  of  the  term,  321,  322,  330. 
ship  dred^ng  stem  foremost,  322. 
Board  of  Trade  instructions  as  to,  323. 
screens,  infringement  of  Regulations  as  to,  323. 
inspection  of,  ordered  by  Court,  325. 
for  ships  under  convoy,  463. 
for  ships  not  under  command,  326 — 329. 
for  men-of-war,  463. 
for  telegraph  ships,  326—328. 
for  steamships  towing,  325. 
for  sailing  snip  towing,  322. 
for  sailing  ship  in  tow,  330. 
for  steamship  m  tow,  322. 
for  dredgers  in  the  Thames,  504. 
for  sailing  ships,  330. 
for  fishing  boats,  335—344. 
ridinff  to  nets,  336,  339. 
line  fishermen,  336. 
for  trawlers,  330,  337—344. 
trawler  with  net  fast,  336. 
steam  trawler,  337,  342. 
British  trawlers,  337. 
fishermen  may  use  flare,  340. 
for  pilot  boats,  334.    . 
ship  driving  from  her  anchors,  331. 
for  boats  and  small  craft,  331,  335,  339. 
when  they  cannot  be  carried  for  bad  weather,  332. 
practice  of  trawlers  as  to,  343.' 
riding  Ught,  332—334,  336,  339. 
in  the  Mersey  and  Humber,  two  riding  lights  to  be  exhibited, 

495,  496,  497. 
ship  moored  to  buoy  or  wharf,  333. 
inspection  of  fishermen's  lights,  341. 
whether  trawler  at  work  must  carry  side  lights,  342. 
stem  li^ht  for  overtaken  ship,  Art.  11 .  .344 — 3-17. 
how  to  be  carried,  346. 
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LiOHTSy  Ships' — continued. 
miut  not  be  fixed,  346. 

except  in  Mersey,  where  fixed  stem  light  required,  497. 
what  is  an  overtaken  ship,  345. 
indicate  direction  of  ship's  head  but  not  her  course,  344, 

372. 
baffling  lights,  collision  caused  by  rapid  change  of  lights  ol 

ship  roundinff-to,  416. 
burden  of  proof  as  to,  36. 

presumption  of  fault  arising  from  improper,  44,  46. 
local  rules  as  to.     See  Humber,  Mersey ^  Thamee^  (ce.  Rtdet^ 

in  Appendix. 

LdOTATION  of  LlABnJTT, 

no  limitation  by  maritime  law,  165. 

depends  upon  statute,  165. 

ancient  maritime  law  as  to,  165,  166. 

based  on  protection,  166. 

owner's  liability  on  master's  contracts,  167. 

analogy  of  noxal  action,  168. 
deodand,  168. 

connection  between  limitation  of  liability  and  division  of 
loss,  150,  168. 

connected  with  liability  of  ship,  168. 

history  in  English  law,  169. 

the  existing  law,  25  &  26  Vict.  c.  63. .  171. 

what  owners  are  entitled  to,  172. 

justice  of  the  Acts  questioned,  172,  173,  183. 

applies  to  all  ships  and  in  all  waters,  173. 

foreign  ship'  tonnage,  how  calculated,  173,  470. 

steamships' tonnage,  how  calculated,  174. 

successive  actions  by  cargo-owners  and  shipowners,  175. 

unregistered  ships  not  entitled  to,  176. 

what  ships  entitled  to,  175. 

limit  of  Lability  where  more  than  one  collision,  175,  176. 

without  actual  fault  or  privity  of  owners,  meaning  of  expres- 
sion, 176,  177,  179. 

master  a  pairt-owner,  other  owners  entitled  to  limitation  not- 
withstanding, 177. 

amount  recoverable  in  Board  of  Trade  proceedings,  177. 

loss  of  life,  amount  recoverable,  177,  178. 

owners  not  discharged  by  sinking  of  ship,  177. 

Lord    Campbell's    Act,   damages  recoverable  under,  how 
affected,  178. 

improper  navigation,  meaning  of  term,  178,  179,  180. 

injury  to  tow  by  tug,  180. 

shipowner  liable  for  interest  in  addition  to,  180. 
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Ldotation  of  TiTABn.iTY — continued, 

ahipowner  liable  for  costs  in  addition,  181. 

wTong-doer  not  purged  by  payment  of  amount  of  statutory 

liabiHtjr,  181. 
only  appuee  to  injury  to  craft,  persons  or  goods  afloat,  181. 
railway  company  carrying  in  slup  of  other  owners,  181. 
liability  of  owners  navigating  their  own  ships  is  unlimited, 

182. 
Trinity  House  pilot,  182. 
actual  wrong-doer  unlimited,  182. 
single  ship  company,  182. 
liability  for  damas^e  to  lightship,  182. 
does  not  a£Pect  liability  of  cargo  to  arrest,  182. 
operation  of  Act  combined  with  rule  as  to  diyision  of  loss, 

154,  182. 
insurance  against  risks  coyered  by,  183. 
its  policy  discussed,  185 — 187. 
foreign  law  as  to,  187,  188. 
right  of  holder  of  bottomry  bond  on  freight  to  share  in 

statutory  amount,  185. 
owners  entitled  to,  in  contract  as  well  as  tort,  174. 
collision  between  tug  and  tow,  205. 

Lis  aubi  peitdens,  223. 

LlYESPOOL, 

compiilsory  pilotage,  265,  266. 

cases  as  to,  234,  266. 

local  rules  for  Mersey  river,  497. 

sea  channels,  496. 

Local  Bttles  of  Navigation, 

power  for  her  Majesty  in  Council  to  make,  297,  468. 

saving  clause  as  to,  in  the  sea  Eegulations,  Art.  25  • .  459 — 463. 

in  25  &  26  Vict.  c.  63.  .468. 

where  inconsistent  with  the  sea  Eegulations,  300,  461. 

foreign  ships  bound  by,  216. 

in  foreign  waters,  216,  460. 

applicable  in  conjunction  with  sea  Eegulations,  57,  300, 461. 

ru^s  as  to  anchorage  ground  in  the  Solent,  498. 

in  dockyard  ports,  461. 

customary  track  in  winding  rivers,  409,  450. 

practice  inconsistent  with  uie  sea  Eegulations  not  good,  313. 

effect  of,  upon  question  of  negligence,  459. 

infringement  of,  whether  within  sect.  17.  .56,  57. 

as  to  snip's  lights,  317. 

for  Belfast,  489. 

the  Clyde,  491. 

Cork,  493. 
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LooAi*  Bulbs  of  Nayioation — continued. 
for  Dublin,  494. 
Holyhead,  494. 
the  Humber,  494. 

Mersey  (river),  497 ;  (sea  channels),  496. 

Tees,  498. 

Suez  Canal,  498. 

Thames,  501,  decisions  on,  507. 

Tyne,  511. 

Loo, 

ship's  log  evidence  against,  but  not  for,  the  ship,  37. 
though  me  mate  dies  after  collision,  37. 
official  log,  37. 
engineer's  log,  37. 

JjoKDoy  TKnoTY  House, 

compulsory  pilotage,  257 — 259,  266—270. 

pilotage  districts  of,  266. 

outport  districts,  267. 

evidence  as  to  what  is  an  outport  district  of,  267. 

exempt  ships,  268. 

pilots^  licences  to  masters  and  mates,  269. 

oversea  licences,  270. 

Look-out, 

duty  as  to,  generally,  435 — 438. 

liability  for  all  the  reasonable  consequences  of  neglect  of, 

435. 
astern,  345,  436. 

not  to  be  employed  on  other  duty,  438. 
glasses,  437. 
station  for,  435,  438. 
what  is  sufficient,  435,  436. 
American  cases  as  to,  437,  438. 
duty  of  tug  to  keep,  201,  436. 

LoBD  Campbell's  Act.    See  CampbelPs  Act,  Lord. 

Loss,  Division  of.    See  Division  of  Loss. 

Ijoss  of  Life, 

no  action  in  rem,  under  Lord  Campbell's  Act,  115,  116« 
proceedings  by  Board  of  Trade  in  case  of,  177,  178. 
amoimt  recoverable  in  such  proceedings,  177. 
limit  of  liability  in  case  of,  171. 

enquiry  by  Board  of  Trade  in  case  of,  must  be  had  or  re- 
fused before  action  brought,  99,  116. 
except  where  ship  sued  is  foreign,  223. 
on  board  foreign  ship,  223. 
criminal  liability  for,  289—292. 
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Ltino-to.    See  Hove-io, 

Mail  Shxps,  speed  of,  353. 

MABmME  Law, 

existence  of,  questioned,  165. 

division  of  loss,  a  rule  of,  126  seq, 

where  the  collision  occurs  without  faidt  in  either  ship,  131. 

no  limitation  of  liability  by,  126,  165. 

rule  as  to  ship  on  port  tack  bearing  up,  296,  360. 

overtaking  ship  to  keep  out  of  the  way,  402. 

the  Begulations  for  preventing  collisions  are  part  of,  302. 

as  to  ships'  lights,  315. 

liability  for  negligence  by,  126,  166,  212. 

Maritime  Lien.     See  Lietiy  Damage, 

Masteb, 

duties  of,  when  pilot  in  charge,  244 — 247. 

relative  authorities  of  master  and  pilot,  in  law,  241 — 249. 

in  practice,  250 — 253. 

liability  for  acts  of  crew,  64,  67. 

liability  as  carrier,  281. 

duty  to  take  pilot,  254. 

penalties  for  improper  navigation  by,  255. 

for  neglecting  to  carry  lights,  320. 
responsibility  with  reference  to  his  certificate,  255. 
whether  feUow  servant  of  crew,  105. 
duty  of,  with  regard  to  ccurgo  injured  by  collision,  101. 

as  to  standing  by  to  assist,  after  collision,  59 — 63. 
co-owner,  limitation  of  liability,  177. 
having  pilotage  certificate,  owner's  liability,  227,  260. 
pilotage  certificates  granted  to,  260,  265,  267. 

Measttbe  of  Damages.    See  Damages, 

Meeting  Steamships, 

rule  of  the  road  for.  Art.  15 . .  369 — 374. 

distinguished  from  '' crossing"  and  ''overtaking"  ships, 

371,  375. 
"  end  on,  or  nearly  end  on,"  meaning  of  the  term,  369,  374. 
in  a  winding  river,  what  are,  374,  408. 

Mebsey, 

pilotage  in,  265,  266. 

local  ndes  for  the  river,  497. 

local  rules  for  the  sea  channels  of,  496* 

starboard  side  rule  in,  461. 

Hghts  in,  496,  497. 

launch  in,  special  precautions  for,  458. 

effect  of  infringement  of  local  rules,  bQy  57 
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Mm-osAinrBL,  meaning  of  the  term  in  Art.  21 .  .406. 

MiSDRMBANOB.     See  Criminal  Liability. 
endangeiine  life  or  ship,  290. 
infringing  ue  BegulationB,  290,  320. 
not  standing  by  to  assist,  59. 
neglect  to  carry  lights,  467. 

MiSLSADING, 

by  hailing  or  whistling,  6,  433. 
by  improper  lights,  190,  315—320. 

MooBmos, 

parting  of,  11,  97. 

insufficiency  of,  in  dock,  penalty  for,  443. 

ship  at,  to  carry  lights,  317. 

making  fast  to  other  craft,  445. 

when  required,  442. 

Nab&ow  Channel, 

starboard  side  rule,  Art.  21 .  .405 — 413. 

under  former  Acts,  465,  466. 

what  is  a,  406. 

navigation  of  a  winding  river,  408 — 413,  450. 

consequence  of  infringement  of  starboard  side  rule  in,  406. 

passing  a  ship  ahead  in  a,  13,  404,  419,  454. 

turning  to  windward  in,  going  about,  404,  448. 

speed  in,  456. 

raising  swell  in,  456. 

**  Navigation,  Impropeb,"  178 — 180.     See  Improper  Navigation. 

Navigation,  Eules  of,  previous  to  1862.  .465,  466.   See  Regula- 
tions; Local  Rules. 

Navy, 

collision  with  Queen's  ship,  liability,  98.     And  see  Queen^s 

Ship. 
position  and  authority  of  pilot  in,  251. 
ships  of  Eoyal,  whether  bound  by  the  Begulations,  463. 

Nbglioence, 

Senerally,  1 — 40. 
efined,  2,  3. 
is  the  same  at  law  and  in  Admirali^,  18. 
a  wrong  step  taken  in  the  agony  of  collision  is  not,  3 — 5. 
careless  management  of  thing  likely  to  do  damage,  33. 
causing  collision,  14. 
collateral,  and  not  causing  the  loss,  24 — 27. 
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Neolioxnoe — continued. 

causing  the  loss,  but  not  the  collision,  15,  16. 

causa  proxima  non  remota  spectatuTy  17. 

in  one  ship  does  not  excuse  the  other,  5,  433. 

causing  a  collision  which  makes  a  second  inevitable,  25. 

of  one  ship  causing  a  coUision  between  others,  101. 

after  collision,  108—110,  112. 

non-compHance  with  the  Begulations  is,  6. 

or  with  local  rules  of  navigation,  459. 
presumed  by  law.     See  Presumption  o/ Fault, 

where  the  Eegulations  are  infringed,  41 — 58. 

where  no  assistance  is  given  to  the  other  ship,  59 — 63. 
stress  of  weather,  excuse  of,  452. 
unnecessary  alteration  in  the  course,  27. 
proof  of  negligence,  29 — 40. 

burden  of  proof,  36. 

fact  of  coUision  not  sufficient,  1,  29. 

on  part  of  compulsory  pilot,  235 — 238. 

rules  of  evidence,  37. 

failure  to  hear  fog-signal,  32. 

what  is  primd  facie  proof  of,  34,  35. 
at  a  launch,  35,  456. 
in  a  salvor,  14. 

in  a  tug,  14.     See  Tug  and  Tow, 
whether  negligence  to  heave-to  in  track  of  ships,  366. 
contributory  negligence,  19 — 33. 
whether  negligence  of  compulsory  pilot  is,  so  as  to  affect  the 

owners,  205,  235,  240. 
in  what  cases  it  affects  the  ship,  23,  235,  246. 
where  with  ordinary  care  the  collision  might  have  been 
avoided,  notwithstanding  negligence  in  the  other  ship,  20 
—23. 
whether  plaintiff's  negligence  affects  the  quantum  of  da- 
mages, 27. 
wilful  injury,  29. 

legal  consequences  of,  by  maritime  law,  212. 
consequences  of,  not  got  rid  of  by  payment  of  amount  of 

statutory  liability,  181. 
rule  as  to  division  of  loss  does  not  affect  question  what  is 

negligence,  160. 
insurance  against,  not  illegal,  284. 

Netherlands,  Law  of.    See  Holland. 

NoBWAY,  Law  of,  as  to  division  of  loss,  164. 

NoxAL    Action,    analogy  between,  and  law  as  to  damage  Hen 
and  limitation  of  liability,  150,  168. 
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NuiBAKOBy 

ship  brought  up  in  fairway,  35,  445. 
ship  sunk  in  fairway,  93,  111,  317. 

Oybbtaxen  Ship, 

what  is,  345,  404. 

duty  of,  to  show  light  astern,  Art.  11 .  .344—347. 

duty  of,  to  keep  her  course.  Art.  22 . .  403. 

**  crossing  "  ship  may  be,  375. 

is  not  **  approaching  "  the  other  within  Art.  18,  .394. 

OVEBTAKINO  ShIF, 

duty  of,  to  keep  out  of  the  way.  Art.  20 . .  3d9. 

is  a  rule  of  maritime  law,  402. 

may  be  a  "  crossing  "  ship,  375,  376. 

what  is  an,  375,  400,  401. 

anomalous  American  decision,  377. 

sailing  ship  overtaking  steamship  or  sailing  ship,  400. 

must  be  going  faster  than  ship  ^ead,  401,  402. 

cases  illustrating  Art.  20.  .403,  404. 

passing  another  in  a  narrow  channel,  404. 

ship  fSiead  wearing,  following  ship  is  not  an  overtaking 

snip,  404. 
ships  plying  to  windward  in  company,  448. 

OwNEB  OF  Cargo.     See  Cargo-owners  ;  Carrier. 

OwNEss  OF  Ship, 

liability  of,  in  Admiralty,  85 — 88.     See  Liability. 

at  common  law,  66. 

by  maritime  law,  212. 

by  Boman  law,  76,  77. 
of  abandoned  ship,  their  liability  for  damage  by,  93. 
whether  liable  for  wilful  and  criminal  acts  of  crew,  67. 
not  liable  for  negligence  of  compulsory  pilot,  226.   And  see 

Compulsory  Pilotage. 
whether  affected  by  fault  of  compulsory  pilot,  239. 
not  liable  qud  owners,  66. 
primd  facie  liable  as  employers  of  crew,  66. 
liable  for  acts  of  crew  within  scope  of  their  employment,  67. 
resident  abroad,  liability  of,  99,  211. 
of  foreign  ship.     See  Foreign  Ship. 
service  of  writ  on  foreign,  99. 
foreign,  whether  liable  for  negligence  of  crew,  212 — ^214. 

See  Foreign  Law. 
foreign,  liable  for  infringement  of  the  Eegulations,  61,  217. 
foreign,  defence  of  compidsory  pilotage  available  for,  215. 
foreign,  whether  liable  for  not  standing  by,  217,  218. 
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OwNEBS  OF  Ship — continued. 

unregistered,  liability  of,  66. 

unregiBteredy  recovery  by,  102. 

liable  for  negligence  of  Thames  waterman,  232. 

liable  for  neG:ligence  of  pilot,  when  not  compulsory,  226. 

indirectly  liable  in  Admiralty  when  not  at  law,  85 — 88. 

not  discharged  from  liability  by  loss  of  their  ship,  99. 

part  owners.     See  Part  Owners, 

suing  in  successive  actions,  104. 

limited  liability  of.     See  Limitation  of  LiaUlity. 

"  actual  fault  or  privity  of,"  meaning  of  term,  176. 

master  a  part  owner,  177. 

pro  hdc  vice  owners,  liability  of,  87. 

whether  fault  of,  affects  the  ship,  74,  88. 

collision  between  ships  of  same  owner,  102. 

Pa&t  Ownebs, 

successive  actions  by,  104. 

contribution  between,  for  damages,  100. 

several  liability  of,  99. 

where  master  is  wrong-doer  and  part  owner,  right  of  co- 
owners  to  limitation  of  liability,  177. 

surety  for  damages,  recovery  by,  against  co-owner,  100. 

damage  to  cargo,  action  for,  where  no  part  owner  in  Eng- 
land or  Wales,  103. 

survival  of  action  in  case  of  death  of  part  owner,  104. 

collision  between  ships  owned  in  part  by  same  persons,  102. 

PABTDra  OF  Cable  ob  Moobd^gs,  11,  97. 

Pabtnebs, 

liability  of,  for  collision,  71. 

is  unlimited,  where  not  shipowners,  71. 

Pabty,  Thtbt),  procedure  in  case  of  more  than  two  ships  in  colli- 
sion, 206. 

PENALTDSSi 

infringement  of  the  Eeg^ulations,  41 — 58. 

for  not  standing  by  after  collision,  59 — 63. 

for  improper  navigation,  when  pilot  in  charge,  255. 

injury  to  lightship  or  buoy,  116,  182,  447. 

cancellation  of  certificate,  292. 

neglecting  to  carry  lights^  320. 

improper  mooring  in  dock,  443. 

Fbbils  of  the  Sea,  what  collisions  are  within  exception  of,  276, 
280. 

M.  N  N 
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Febson  or  Chabgb, 

who  is,  within  rule  as  to  standing  by,  when  pilot  on  board,  60. 
is  in  owners'  employment,  primd/aeie,  66. 

Pbbson  liable.     See  Liahiliiy  ;  Owners  ;  CompuUory  Pilotage  ; 
Wrong-doer. 

FBB8017S  BNTITLBD  TO  BsOOYEB,  102 — 105. 

bailees  of  injured  ship,  103. 

under  Lord  OampbelTs  Act,  103. 

persons  or  owners  of  cargo  on  board  wrong-doing  ship,  103, 

104. 
persons  injured,  102,  177. 
common  employment,  doctrine  of,  104,  105. 
compulsory  pilot  is  not  in  common  employment  with  crew, 

105. 
unregistered  owners  of  injured  ship,  102. 
indorsee  of  bill  of  lading,  103. 

PEBSONIFIGA.TION  OF  BhIP, 

the  wrong-doing  ship,  72,  74. 
analogy  of  nozal  action,  168. 

PlEB, 

damage  to,  70,  82. 

damage  to,  by  compulsoiy  pilot,  owners  not  liable,  232. 

damaee  to  pier  abroad,  212. 

unlimited  HabiHty  in  case  of -damage  to,  70,  181. 

maritime  Hen  for  damage  to,  70. 

Pilot, 

authority  and  duties  of,  in  law,  241 — 249. 

whether  law  and  practice  agree  as  to  his  authority,  250 — ^253. 

whether  suable  in  Admiralty,  99. 

duties  of,  as  distinguished  horn  those  of  master  and  crew, 

242—244. 
compulsonr.     See  CompuUory  Pilot. 
liability  of  Trinity,  is  limited,  182. 
is  owner's  servant,  when  not  compulsory,  226. 
liability  of,  3,  64. 

in  Suez  Oanal  is  adviser,  not  commander,  253. 
duly  of  master  to  employ,  in  case  of  insurance,  254. 
compulsory  pilot  is  not  fellow-servant  of  crew,  105. 

Pilot  Boat, 

collision  with,  335. 

signals  for,  320. 

lights  of.  Art.  9. .  334,  335. 

PiLOTAOE  Acts  akd  Authorities,  list  of,  261 — 274. 
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Pilotage  Authobity  not  liable  for  pilot's  negligence,  97,  227. 

FlLOTAQB  CeBTIFIGATS, 

pilotage  not  compulsory  for  ship  whose  master  has,  227, 260. 
granted  to  masters  and  mates,  260,  265,  267. 

POBT  HsLtf, 

role  of,  applicable  only  to  steamships  meeting  end  on.  Art. 

15.. 372. 
both  ships  must  port,  873,  433. 
old  rule  aa  to,  371,  372. 

effect  of  port  hebn  with  propeller  reversing,  396,  397. 
rule  of,  does  not  apply  to  sailing  ship  meeting  steamship,  379. 

Port  Tack,  duty  of  ship  on.  Art,  14.  .360 — 369. 

Poutuqal,  Law  of,  limitation  of  liability,  188. 

Peaotioe, 

inconsistent  with  the  Eolations  is  illegal,  313. 
as  to  navigation  of  windmg  rivers,  408—413. 

pBSOAmONS, 

when  passing  over  fishing  ^unds,  449. 

saving  clause  in  Begulations  as  to  ordinary  or  special, 

Art.  24.. 433^59. 
special  precautions  required  by  ship  navigating  in  unusual 
manner,  450. 
and  by  ship  of  peculiar  construction,  454. 

Pbestticfhon  op  Fault, 

statutory  rules  as  to,  in  case  of — 

infringement  of  the  Begulations,  41 — 58.    See  Infringe- 

ment  of  the  Regulations, 
not  standing  by  to  assist  after  collision,  59 — 63.    See 
Standing  hy. 
history  of  legislation  as  to,  42. 
its  object,  43,  44. 
instances  of  application  of,  45. 


deficiency  of  hghts,  44,  46,  315—347. 

)le  where  fault  pr 
and  master,  though  not  me  actual  wrong-doer,  58,  467. 


^  —  — _ —  -/      #      #  ' 

shipowner  liable  where  fault  presimied,  58. 


division  of  loss  where  faidt  is  that  of  compulsory  pilot,  58, 

160. 
whether  tug  affected  by  fault  of  tow,  and  vice  versd,  55. 
infringement  of  local  rules,  56,  57. 
in  case  of  foreign  ships,  61,  62. 
rules  as  to,  axejex/ori^  62,  216,  217. 

whether  they  apply  to  Queen's  ships,  63. 

N  n2    ' 
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PrIVITT  of  MaSTEB  OB  OWNSB, 

no  limitation  of  liability  in  case  of,  176,  177,  179. 
does  not  affect  right  of  co-owners  to  limitation  of  liabilitj, 
177. 

PsoGESDDrGS  IN  BEK.    See  Lien,  Damages. 
generally,  76—80. 

cannot  be  tacked  to  action  at  law,  92. 
ship  may  be  liable  in,  where  owner  is  not,  85—89. 
may  be  supplemented  by  conmion  law  action,  and  vice  versa, 
91,  92. 
but  not  at  the  same  time,  92. 
do  not  always  give  rise  to  maritime  lien,  82. 
aeainst  barge,  79. 

^ere  no  collision,  but  damage,  76,  82. 
for  loss  of  life  or  personal  injury,  do  not  lie,  115,  116. 
against  ship  of  foreign  soyereign,  do  not  lie,  221. 

Pboof.     See  Evidence. 
of  negligence,  29  seq. 
burden  of,  30. 

as  to  fault,  when  compulsory  pilot  in  charge,  236 — 238. 
of  Begulations,  298,  467. 

Propeller, 

effect  of,  on  ship,  when  reversing,  396,  397. 
where  fully  and  partially  immersed,  396,  397. 

Protest,  evidence  against,  but  not  for  the  ship,  38. 

Qxteen's  Ships, 

liability  for  damage  by,  98. 

not  bound  by  statatory  Begulations,  463. 

responsibility  of  captain  with  pUot  on  board,  251,  252. 

ship  in  service  of  government,  damage  by,  69,  98. 

whether  subject  to  rule  as  to  standing  by,  63. 

not  subject  to  compulsory  pilotage  Acts,  227. 

Bailwat  CoMPAmr,  liability  of,  when  carrying  by  sea,  174,  280. 

Bboover,  Persons  entitled  to.    See  Persons  entitled  to  Recover, 

Befbrenoe  to  Beoistrar, 

costs  of,  do  not  follow  result  of  action,  121. 
rules  as  to  costs  before  the  registrar,  121,  122. 
as  to  consequential  damages,  117. 

Beoistrar.    See  Reference  to  Registrar. 
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Beoxtiations  foe  Peeventino  Collisions  at  Sea, 
of  1884  and  of  1863,  set  out,  471—488. 
histoiy  of  legislation  as  to,  296,  297. 
earlj  history  of  the  port-tack  rule,  296. 
promulgation  of    Begulations  of   1862    by  England  and 

France,  297. 
publication  of,  467. 
how  proved,  298,  467. 
owners  and  masters  bound  to  obey,  467. 
whether  Begulations  for  other  purposes  than  prevention  of 

collision  are  valid,  299,  467. 
to  minimize  effect  of,  as  weU  as  to  prevent  collision,  393. 
in  what  Waters  they  apply,  299,  407. 
their  application  in  waters  where  local  rules  are  in  force, 

407,  459—463. 
to  what  ships  they  apply,  300,  468. 

Queen's  ships  and  foreign  ships  of  war  not  bound  by,  463. 
penalty  for  disobeying,  467.     And  see  Presumption  of  Fault. 
their  international  character,  301,  302. 
uniform  construction  by  all  nations  desirable,  302. 
safety  attcdned  by  uniform  observance,  422,  424. 
rules  as  to  construction  of,  303,  304,  420. 
their  draughtmanship,  304. 
they  furnish  the  test  of  negligence,  304. 
departure  from  them  allowed  only  in  case  of  necessity. 

Art.  23.. 420— 433. 
they  apply  where  there  is  risk  of  collision,  305 — 309. 

and  {semble)  where  there  is  probable  risk  of  collision, 
305—309. 
whether  they  apply  where  collision  is  inevitable,  308,  388. 
what  constitutes  risk  of  collision,  306,  311. 
alteration  of  course  for  safety  where  there  is  no  risk,  310. 
alteration  of  course  causing  risk,  309. 
a  "meeting"  ship  does  not  become  a  *' crossing"  ship  by 

alteration  of  course  in  accordance  with  the  Beg^ulations, 

311. 
dose  shaving  not  allowed,  312,  452. 
must  be  promptly  obeyed,  313. 

practice  or  custom  inconsistent  with  Begulations  is  bad,  313. 
to  ships  of  what  nations  Begulations  of  1884  apply,  314. 
decisions  on  earlier  Begulations  are  binding,  314. 
steamship,  what  vessel  is,  within  the  Begulations,  314,  316, 

320,  325. 
rules  concerning  ships'  lights,  315 — 347.    SeeLightSy  Shtpa*. 
"  under  way,"  meaning  of  the  term,  321,  322,  348. 
steering  and  sailing  rules,  360 — 420. 
for  sailing  ships.  Art.  14.  .360—369. 
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BsouLiLTiOKS  FOB  Pbeyenting  COLLISIONS  AT  Sea — Continued, 
for  steamships  meeting.  Art.  15.  .369 — 375. 
for  steamships  crossing.  Art.  16.  .375 — 377. 
for  sailing  snip  and  steamship,  Art.  17.  .377 — 381. 
steamship  to  stop  and  reyerse,  Art.  18.  .381 — 397. 
duty  of  ship  required  to  keep  out  of  the  way,  Art.  14. . 

362. 
duty  of  ship  required  to  keep  her  course,  Art.  14 . .  363,  364. 
duty  of  overtaking  ship,  Art.  20.  .399 — 404. 
starboard-side  nue  for  narrow  channels,  Art.   21.. 405— - 

413. 
a  hard  case,  Art.  14 . .  363,  364. 
ship  hove-to  must  comply  with  steering  and  sailing  rules, 

365,  416. 
ordinary  precautions  to  be  observed  in  obeying  them,  Art. 

24..  433— 434. 
small  ships  not  required  to  keep  out  of  the  way  of  large, 

458. 
local  rules  of  navigation.    See  Local  Rules. 

Bemoteness  of  Damage,  115. 

Bemoval  of  Weece,  duty  of  harbour  authority  as  to,  94 — 96. 

Hefaibs, 

cost  of,  allowed  as  damages,  107. 

lien  for,  whether  damage  lien  ranks  before,  80. 

repairing  injured  ship  after  collision,  111. 

Bes.     See  Proceedings  in  rem, 
what  is,  subject  to  arrest,  78. 

Bes  judicata,  37,  224. 

Bespondsat  sttfebiob, 

doctrine  of,  is  lex  loci^  214. 
expediency  of  doctrine,  186. 

does  not  apply  in  case  of  compulsory  pilotage,  226  seq, 
or  to  superior  officer  in  Koyal  Navy,  98. 

Bestittjtio  in  inteobtth,  meaning  of  phrase,  106. 

Biding  Light,  Art.  8 . .  332—334.    See  Lights^  Ships'. 
for  fishing  boats  and  open  boats,  336. 

Bisk  of  Oollision, 

what  constitutes,  305 — 311. 
instances  of,  308,  610,  311. 

whether  Begulations  apply  where  there  is  probability  of 
risk,  305,  418. 
or  after  risk  is  determined,  384. 
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B18X  OF  C0LLI8ION — continued. 

altering  course  so  as  to  brin^  about,  309,  401. 

altering  course  where  there  is  no,  for  greater  safety,  310. 

BlYEB. 

whether  the  Beg^ulations  apply  in,  299,  300. 
customary  track  of  ships  in,  409. 
navigation  of  winding,  408 — 413,  450. 
starboard-side  rule  in.  Art.  21 .  .405 — 41 3. 
American  riyers,  rules  of  nayigation  in,  408,  451. 

BoMAK  Law,  liability  for  collision,  76,  77. 

BoTTKDINChTO,  381. 

ExTHNiNG-DOwir  Clause,  in  policy  of  insurance,  283,  284. 
''  BiTNimra  fbee,"  meaning  of  the  term,  Art.  14.  .361. 

Bulb  of  the  Boad.     See  Regulations /or  Preventing  Collisions. 
for  foreign  ships,  215. 
local  rules  bind  foreign  ships,  216. 
local  rules  abroad,  216. 
local  and  sea  Begolations  construed  together,  407,  459— 

463. 
starboard  side  rule.  Art.  21 .  .405—413. 
in  winding  rivers,  408 — 413,  450. 
local  rules  as  to.    Bee  Local  Rules. 

BxTSSLA,  Law  of, 

division  of  loss,  163. 
limitation  of  HabUity,  188. 

Sailino  Ship, 

what  is.  Art.  1.  .314,  315. 

duty  of,  approaching  steamship.  Art.  17.  .377,  380. 

running  free.  Art.  14.  .360,  361. 

close-hauled,  Art.  14.  .360—369. 

meaning  of  '*  close-hauled,"  364. 

on  one  tack  approaching  another  on  opposite  tack,  Art.  14.  • 

360—369. 
with  the  wind  aft.  Art.  14.  .360,  369. 
to  go  at  moderate  speed  in  fog,  &c.,  Art.  13.  .850. 
overtaking  another  steam,  or  sailing,  ship.  Art.  20.  .400. 
soimd  signals  for,  in  fog,  &o..  Art.  12 . .  347. 
no  **  end  on,"  rule  for,  373. 
hove-to.    See  Hove-to. 

Saint  Lttoia,  Law  of,  division  of  loss,  149. 
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SiXYAOB, 

I0B8  of  salyage  being  earned,  113. 

Bervioei  whetiier  wiuiin  scope  of  master's  employment,  67. 
action,  whether  costs  of,  recoTerable  as  damages,  113. 
duty  to  stand  by  does  not  affect  right  to,  61 . 

SiXYOB,  ooUision  with,  14,  293. 

800PB  OF  Ekployhjbnt, 

employer  liable  for  acts  of  senrant  within,  67. 
whether  salvage  service  is  within,  of  master,  67. 

Screens, 

Beg^ulation  as  to.  Art.  3.  ,321. 
shortness  of,  46,  323. 

Bbamanship, 

assessors  in  Admiralty,  advise  as  to  matters  of,  39. 
rules  of,  to  be  observed,  305,  433  sea. 
saving  daxise  in  Beg^ations  as  to.  Art.  24 . .  433. 
ordinary  precautions  recognised  by  the  Courts,  434 — 463. 

Bebvakt, 

docirine  of  oonmion  employment  prevents  recovery  by,  105. 
whether  master  is  fellow  servant  of  crew,  105. 
compidsory  pilot  is  not  servant  of  shipowner,  226. 
voluntarypuot is,  226. 
licensed  Tnames  waterman  is,  332^ 

Set-off  in  Admiralty,  93. 

Ship, 

what  is  a  "  ship"  within  36  &  37  Vict.  c.  85,  s.  17.  .61. 

the  Begulations,  300. 
25  &  26  Vict.  c.  63,  s.  54. .  175, 176. 
31  &  32  Vict.  c.  71,  and  32  &  33 
Vict.  c.  51.. 79. 
what  is  a  ''seagoing"  steamship,  325. 
liability  of,  by  maritime  law,  89. 
liability  of,  in  Admiralty  proceedings  in  rentf  72 — 80. 
liable  where  owners  are  not,  73,  85—88. 
personification  of,  in  Admiralty — ^the  ''wrong-doing"  ship, 

72,  74. 
affected  by  fault  of  those  on  board,  85 — 89. 
liability  of,  for  fault  of  tug,  91. 
limitation  of  liability  for  damage  to,  or  to  persons  or  goods 

onboard,  181. 
chartered,  liability  for  damage  by,  68,  72. 
liability  of,  for  not  standing  by,  58. 
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Ship — continued, 

disabled,  collision  with,  10,  25,  430. 

disabled  by  own  fault,  25. 

of  unusual  and  dangerous  construction,  duty  to  warn  others, 

454. 
sunken  ship,  damage  by,  94 — 96.    See  Sunken  Ship. 
launch.     See  Launch, 

not  under  command,  lights  and  signals  for,  326 — 329. 
foreign  ship.     See  Foreign  Ship. 
telegraph  snips,  lights  and  signals  for,  326 — 328. 
telegraph  ship,  whether  she  must  comply  with  steering 

rules,  329. 
hoye-to.    See  Hove-to,  Ship, 
overtaken  ship,  her  duty  to  show  light  astern,  344. 
barge,  damage  by  or  to.     See  Barge. 
ferry  boat,  358,  369.     See  Feny  Boat 
of  foreign  sovereign,  damage  by,  221,  222. 
mail  ships,  speed  of,  353. 
Queen's  ship,  damage  by,  98. 

Queen's  ships,  whether  bound  by  the  Hegulations,  463. 
in  service  of  the  Government,  damage  by,  69,  98. 
hove-to,  must  comply  with  steering  rules,  330.    See  Hove-to. 
crossing-ships,  what  are,  375. 
meeting  ships,  what  are,  371,  375. 
overtaking  and  overtaken  ship,  what  is,  375. 
dose-hauled,  what  is,  364. 

abandonment  of,  after  collision,  by  her  own  crew,  109,  110. 
not  standing  by,  to  assist  after  collision,  54 — 63. 
loss  of  life  is  not  damage  by  a  ship,  within  Lord  Campbell's 

Act,  223. 
improper  navigation  of,  what  is,  within  25  &  26  Yict.  c.  63, 

s.  54..  178— 180. 
owners,  their  liability.     See  Owners  of  Ship  ;  Liability . 
ships'  lights.     See  Lights,  Ships\ 

small  craft  not  required  to  keep  out  of  the  way  of  large,  458. 
liability  for  damage  by  or  to.     See  Liability. 
rule  of  the  road  for.     See  Regulations. 
speed  of.     See  Speed. 
steamship.     See  Steamship. 
towing  or  in  tow.     See  Tug  and  Tow, 
on  port  tack.     See  Port  Tack. 

SmpowmsB.    See  Owners  of  Ship. 

SnoBTENiKa  Sail, 

when  entering  harbour,  442. 

in  a  fog,  duty  of  sailing  ship,  355. 
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Bids  Liohts.    See  Ltghts,  Ships'. 

BlOVAIS, 

Bound  signals  in  fog,  Art.  12.  .347 — 350.   See  Fo^  Signals, 

whistling  to  indicate  alteration  of  course,  Art.  19.  .398,  399.. 

distress,  320,  464. 

priyate  lights,  319. 

for  pilot,  320. 

pilot  boats'  flash,  334. 

for  ship  not  under  command,  Art.  5 . .  326 — 329. 

for  telegraph  ships.  Art.  5.  .326—329. 

Slaoken  speed, 

duty  of  steamship  to.  Art.  18.  .381 — 397. 
whether  duty  to,  arises  at  same  time  as  duty  to  alter  coursoi 
382  seq, 

SuPFnro,  to  avoid  collision,  102,  446. 

SicALL  osAPT,  not  required  to  keep  out  of  the  way  of  large,  458. 

Smoke,  obscuration  of  lights  by,  357. 

Solent,  anchorage  ground  in,  498. 

SoTTin), 

transmission  of,  in  f o^,  32. 

signals  for  thick  weamer.     See  Fog  Signals. 

signals  to  indicate  alteration  of  course.  Art.  19.  .398. 

SoYBBEiair, 

ship  of  foreign,  not  liable  to  arrest,  221. 

suing  in  Britii^  Admiralty  Court,  must  give  bail  to  answer 

counterclaim,  222. 
submitting  to  jurisdiction  of  British  Court,  221. 

Spain,  Law  of, 

as  to  division  of  loss,  163. 
limitation  of  liability,  188. 
liability  for  negligence,  213. 

Special  oirouhstanoes  rendering  departure  from  Begulations 
necessary.  Art.  23.  .420  seq. 

Speed, 

duty  of  steamship  to  slacken,  or  stop.  Art.  18.  .381 — 397. 
moderate  speed  required  in  thick  weather.  Art  13 . .  350 — 859. 
what  is  moderate  speed,  351  seq. 


of  sailing  ship  in  thick  weather,  355. 
when  prescribed  by  local  rules,  is  through  the  water,  not 
oyer  the  ground,  499. 
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BviXD-^conttnued, 

carrying  on,  to  get  oat  of  fog,  353. 

sinlang  or  damaging  craft  by  swell  raised  by  exoessiTei 

101,  456. 
of  mail  ships,  353. 

tide  immaterial  where  both  ships  under  way,  352. 
instances  of  improper,  352,  353,  356. 
of  steamship  approaching  other  craft,  395. 
whether  steamship  in  fog  may  lie  dead  in  the  water,  354. 
alteration  of,  is  not  infringement  of  Art.  22.  .415. 
in  Thames,  505. 
in  Tees,  499. 
in  Clyde,  492. 

SxAlTDINa  BT, 

statutory  rule  as  to,  59 — 63. 

does  not  affect  right  to  salvage,  61. 

applies  to  collision  with  a  fishing-boat,  61. 

foreign  ships  bound  by,  61,  217. 

what  is  ''  reasonable  cause  "  for  not,  60. 

on  whom  the  duty  is  cast,  60,  235. 

duty  to  look  out  for  distress  signals,  61. 

what  is  "proof  to  the  contrary"  within  sect.  16.  .62. 

rule  as  to  presumption  of  fault  is  lex  fort,  62. 

whether  rule  applies  to  Queen's  ships,  63. 

Stasboabd-side  Bxtle, 
Article  21.. 405— 413. 
under  former  Acts,  465,  466. 
history  of  the  rule,  405. 
applies  to  steamships  only,  405. 
consequences  of  being  on  wrong  side,  406. 
whether  it  overrides  the  steering  rules,  406. 
whether  it  applies  where  local  niles  in  force,  407. 
in  force  imder  certain  local  Acts,  405,  406. 
illustrated  by  decisions  as  to  rule  of  the  road  on  land,  407, 

408. 
in  Clyde,  491. 
in  Tees,  499. 

Stabboabd  Tack,  duty  of  ship  on,  Art.  14.  .360 — 369. 

Stats,  in.    See  Going  about. 

duty  to  keep  dear  of  ship,  447. 

Steamship, 

meaning  of  the  term  in  the  Beg^ulations,  314. 

*' seagoing"  steamship,  325. 

duty  of,  meeting  another  end  on.  Art.  15.  .369 — 374. 
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STBAMaHiP — continued, 

to  keep  out  of  ihe  way  of  sailing  sliip,  Art.  17 . .  377 — 381. 
in  narrow  channel,  to  keep  on  Btarboard  side,  Art.  21 . . 

406—413. 
to  slacken  or  stop,  if  necessary,  Art.  18.  .381 — 397. 
lights  of,  320—325.     See  Lights,  Ships'. 
tug  is,  and  must  keep  out  of  the  way,  378,  380. 
fog  signals  for,  Art.  12.  .347—350. 

Steebino  and  SAiLma  Eules,  360 — 420. 

Stoppino  and  Beyersino, 

rule  as  to,  Art.  18.  .381—397. 

effect  of,  on  ship's  head,  396,  397. 

not  always  prudent  course,  395. 

in  fog,  with  another  ship  near,  390,  391. 

cases  as  to,  384 — 391. 

object  of  rule  is  to  minimize  effect  of,  as  well  as  to  prevent 

collision,  393. 
burden  of  proof,  upon  steamship  failing  to,  394. 
whether  steamship  lying  dead  in  water  must,  393. 
when  other  ship's  course  cannot  be  made  out,  396. 
overtaken  ship  not  bound  to,  394. 

Sttez  Canal, 

authority  of  pilot  in,  253. 

pilotage  not  comi>ulsory,  so  as  to  exempt  owners,  230,  234. 

local  ndes  of  navigation  for,  498. 

Sttffeber  by  Collision.     See  Persons  entitled  to  Recover. 

Sunken  Ship, 

damage  by,  93. 

no  obligation  on  owner  to  raise  ship  sunk  by  collision,  as 

against  wrong-doer,  111. 
wiong-doer  not  discharged  by  sinking  of  his  ship,  99. 
duty  to  light,  93,  317. 

and  to  mark  with  a  buoy,  93. 

Sueety,  recovery  by,  against  part  owner,  100. 

Sweden,  Law  of,  as  to  division  of  loss,  164. 

Swell,  sinking  and  damaging  craft  by  raising,  101,  456. 

Tackle,  Qbotjnd.    See  Oround  Tackle. 

Tees, 

local  rules  of  navigation  for,  498. 

speed  of  ships  prescribed,  is  over  the  ground,  499. 

pilotage  in,  272. 
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Telbobafh  Smpfly  liglita  and  signals  for,  Art.  5.  .326 — 328. 

Thames, 

local  rules  of  navigation  for,  501. 

decisions  upon  these  rules,  507 — 511. 

damage  to  property  of  Thames  Conserrancy  by  compulsory 

pilot,  231. 
speed  in,  505. 

TmcK  Weathee.    See  Fog, 

Thtrt)  Pabtt  Peooedure,  in  case  of  collision  where  more  than 
two  ships  involved,  206. 

Third  Ship, 

liability  of,  for  collision  between  two  others,  101. 

recovery  by,  where  collision  caused  by  fault  of  two  others, 

101. 
where  collision  caiU9ed  by  fault  of  tug  and  tow,  194. 

Tide, 

customary  track  in  winding  rivers,  with  reference  to,  409, 

410,  450. 
eddy  tide  causing  collision,  385,  451. 
immaterial,  as  regards  speed  of  ships,  where  both  under 

way,  352. 
material,  where  one  ship  is  at  anchor,  352. 
speed,  when  specified  by  local  rules,  is  primd  facie  speed 

over  the  ground,  497. 

Tonnage, 

of  foreign  ships,  for  estimating  liability,  173,  174. 
of  steamships,  for  like  purpose,  engine  room  and  crew  space 
not  deducted,  174. 


Tow.    See  Tug  and  Tow. 

Towage  Oontraot.    See  Tug  and  Tow. 
its  terms  and  performance,  199  seq. 
broken  by  negligence  causing  damage  to  tow,  200,  294. 


Tbansfoet, 

in  service  of  government,  damage  by,  to  another  of  the 
fleet,  69. 

Trawtjer 

lighto  of,  Art.  10.  .335—344. 

collision  with,  342. 

practice  of,  to  carry  white  light,  343. 
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Tua  ASD  Toir, 

tug  and  tow  by  intendment  of  law  are  one  ship,  how  far 

true,  189  seq, 
are  one  tor  purpose  of  oomplianoe  with  the  Begulations, 

189,  378,  380 
tug  is  servant  of  the  tow,  meaning  of  the  phrase,  190. 
reason  for  rule  that  command  is  with  the  tow,  199. 
danger  of  double  command,  199. 
doomne  of  common  employment  does  not  apply  as  between, 

205. 
tug  must  obey  orders  of  tow,  201. 
with  whom  is  the  command  where  two  or  more  ships  in 

tow,  206. 
liability  of  tow  owners  for  damage  by  tug,  194. 
where  the  command  is  with  the  tug,  195. 
compulsory  pilot  in  charge  of  tow,  193,  195,  236,  239. 
compulsory  pilotage  no  defence  where  tug  deficient  in  power, 

241. 
whether  tow-owners  affected  by  negligence  of  compulsory 

pilot,  203. 
whether  tug-owners  liable  for  fault  of  pilot  in  such  case, 

196,  240. 
responsibility  for  employment  of  tug,  whether  with  master 

or  pilot,  196. 
liabiUty  of  tow-owners  for  damage  by  tow,  194. 
liability  of  tug-owners  for  damage  by  tow,  194. 
whether  tug  uable  for  infringement  of  Regulations  by  tow, 

and  vice  versd,  55,  192. 
whether  crew  of  tug  are  tow-owners'  agents,  194. 
improper  number  of  ships  in  tow,  206. 
collision  between  two  ships  in  tow,  30,  206. 

tug  and  third  ship  by  fault  of  tug,  192. 
rule  of  division  of  loss  applies  to  collision  between  tow  and 

third  ship  by  fault  of  tug,  204. 
Admiralty  jurisdiction  as  between,  207. 
recoyery  by  tow  against  tug  of  damages  she  has  had  to  pay 

to  third  ship,  202—204. 
injury  to  tow  by  tug  is  by  "  improper  navigation  "  within 

the  Act  limiting  liability,  180,  205. 
American  cases  as  to  liability  of  tug  and  tow,  197,  198. 
damage  by  tow  line  to  third  ship,  202,  204. 
lights  for  steamship  towing,  325. 

tug  waiting  to  assist  tow  when  injured,  remimeration,  200. 
coUision  between  tug  and  tow  where  tug  is  a  salvor,  200| 

205. 
trial  of  question  of  negligence  as  between  tug,  tow,  and 

third  ship,  third  parfy  procedure,  205,  206. 
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Tuo  AiVD  Tow — continued. 

the  towage  contract,  ita  tenna  and  peifannaiicey  199. 

dutiea  of  tnj^,  201. 

must  be  sumjcient  for  her  work,  201. 

ia  responaible  for  aufficiency  of  tow  line,  if  supplied  by  her, 

201. 
must  keep  vigilant  look  out,  201. 
must  warn  tow  of  danger,  200. 

if  obliged  to  cast  off  tow,  must  pick  her  up  again,  201. 
must  obey  orders  of  tow,  201. 

must  keep  dear  of  craft  without  orders  from  tow,  200. 
duties  of  tow,  201,  202. 
must  follow  in  tug's  wake,  202. 
be  ready  to  cast  off  when  necessary,  202. 
have  proper  lights  exhibited,  202. 
give  order  to  Sip  when  necessary,  202. 
as  to  putting  tow  line  on  board  tug,  201. 
rules  as  to  towage  in  the  Tyne,  512. 

in  the  Tees,  500. 

in  the  Thames,  501. 

TuBKEY,  ships  of,  do  not  use  bell,  347,  479. 

Tyhb, 

special  rules  of  uayigation  for,  511. 
pilotage  in,  270,  274. 
collision  in,  459. 

Ukgebtaintt,  as  to  the  other  ship's  course,  363,  364,  395. 

Undsb  way, 

meaning  of  the  term,  321,  330,  348. 

in  improper  weather,  451. 

whether  fault  of  master  or  pilot  to  be  so  under  way,  243, 

248,  252. 
getting  under  way,  precautions  before,  446,  455. 

Uedebwbitebs.     See  Insurance. 

Wabpino,  special  precautions  required  whilst,  451. 

Watebman, 

owner  liable  for  negligence  of  Thames  licensed,  232. 
negligence  of  watennan  engaged  by  pilot,  238. 

WxABiva, 

instead  of  tacking,  447. 

ship  ahead  of  another  when  wearing  is  not  being  overtaken, 
404. 
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Whibtlb, 

Bteamfihip  to  sound,  in  thick  weather,  Art.  12.  .347 — 350. 
Bicnals  by,  indicating  alteration  of  course,  Art.  19.  .399. 
nuee  as  to  whistling  signals  in  Thames,  504,  505. 
departure  from  Eegulations  dictated  by  one  ship  to  the 
other  by,  433. 

Wilful  Dajcages, 

owner  not  liable  for,  67. 

rule  as  to  diyision  of  loss  in  case  of,  153. 

WiKD,  effect  of,  on  ship's  course,  397,  398. 

Wnroiwo  ItiYEB, 

navigation   of,    408—413,    415,    507—510.     See    Narrow 

Channel:  Btvers. 
American  cases  as  to,  411—413. 
customaiy  track  in,  409,  410. 
application  of  crossing  xrule  in,  376. 

Wbbcx, 

damage  by  sunken,  93. 

duty  of  harbour  authority  to  remove,  93. 

duty  to  light  and  buoy,  93. 

Wbono-doeb, 

actual  wrong-doer  primarily  liable,  64. 

no  limitation  of  his  liability,  65. 

shipowner's  remedy  over  ac^ainst,  69. 

shipowner  primd  facie  employer  of,  66. 

liability  of  joint  wrong-doers,  99. 

contribution  between  co-owners,  100. 

liability  in  case  of  damage  by  Queen's  ship,  65. 

not  purged  by  payment  of  amount  of  statutory  liability, 

181. 
liable  notwithstanding  insurance,  116,  117. 

Wboko-doh^q  Ship,  personification  of  ship,  72,  74.    See  Ship  ; 
Liability, 
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